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PREFACE  TO   THE   EIGHTH  EDITION. 


Singe  the  issue  of  the  Seventh  Edition  in  May,  1895, 
the  Land  Transfer  Act,  1897,  has  come  into  force. 

The  system  of  Begistration  of  Title  was  never  within 
the  scope  of  this  work ;  but  Part  I.  of  the  Act  affects  the 
law  of  real  property  generally,  in  important  particulars, 
and  is  inserted  in  this  Edition,  with  short  notes  on  its 
provisions,  some  of  which  are  obscurely  worded,  and  need 
amendment. 

The  notes  on  the  subject-matter  of  the  Seventh 
Edition  have,  it  is  hoped,  been  brought  up  to  date. 

Apnl,  1899. 


PBEFACE  TO  THE   FIFTH   EDITION. 


The  Conyeyancing  Acts  and  the  Settled  Land  Acts  have 
now  been  in  force  for  a  time  sufficient  to  render  it  no 
longer  necessary  to  illustrate  their  operation  by  prece- 
dents of  deeds.  Therefore  the  Precedents  contained  in 
the  previous  editions  of  the  two  books  on  the  Conyey- 
ancing Acts  and  Settled  Land  Acts  are  omitted,  and  both 
sets  of  Acts  with  the  notes  are  included  in  the  present 
volume,  leaving  the  Precedents  to  be  issued  at  a  future 
day  as  a  separate  volume. 

When  the  Bills  for  these  Acts  were  first  introduced  in 
1880,  many  zealous  advocates  of  reform  in  the  Land  Laws 
objected  that  the  proposed  enactments  were  only  amend- 
ments of  an  old  and  cumbrous  system,  and  that  an 
entirely  new  system  must  be  substituted.  Nine  years 
have  passed  and  no  new  system  has  yet  been  established 
or  appears  likely  to  be  established.  The  most  perfected 
new  system,  namely,  that  introduced  by  Lord  Cairns' 
Act  of  1875,  and  upon  which  the  recent  Grovernment  Bills 
haye  been  modelled,  was  a  failure  as  regards  extensive 
usefulness^  not  because  there  was  any  indisposition  to 
adopt  it,  for  it  has  been  adopted  in  many  cases  where 
suitable,  but  because  it  did  not  answer  the  general 
requirements  of  Landowners.  In  the  recent  Bills  it  was 
sought  to  hide  failure  by  resorting  to  compulsion,  and 
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the  result  is  that  the  Bill  of  this  Session  has  failed  to 
pass  the  House  of  Lords  mainly  on  account  of  the 
compulsory  clauses.  But  compulsion  would  only  render 
failure  more  certain  ;  every  hindrance,  mistake,  or  delay 
would  be  magnified  by  discontented  persons  compelled 
to  adopt  a  new  system  against  their  will.  Delay  at  least 
there  must  often  be  in  a  Government  legal  office,  where 
the  staff  would  be  kept  down  to  the  lowest  possible 
limit 

If  a  Land  Register  is  to  be  established  the  true  course 
is  to  make  its  use  voluntary  and  to  follow  the  example 
afforded  by  the  Stock  Register  kept  by  the  Bank  of 
England.  The  Register  should  be  kept  by  a  Public 
Company,  who  should  deposit  with  the  Government  a 
large  portion  of  their  capital  as  a  guarantee  fund,  and  be 
allowed  to  make  a  small  profit  on  all  transactions.  The 
Company  should  also  be  a  general  Guarantee  and  Trust 
Company,  and  would  insure  to  each  registered  owner  the 
value  of  his  land  in  case  he  is  dispossessed,  and  also 
insure  him  against  incumbrances.  For  its  own  sake  the 
Company  would  conduct  the  business  of  registration 
properly  in  order  to  attract  business ;  it  would  give  the 
utmost  possible  facilities  for  first  registration  and  subse- 
quent dealings  with  land,  and  on  first  registration  would, 
in  consideration  of  an  insurance  premium,  take  the  risk 
of  possible  or  contingent  charges,  and  also  either  for  or 
without  a  premium  take  the  risk  of  registering  titles, 
practically  safe,  though  not  technically  good.  This  latter 
risk  the  Registrar  in  a  Government  office  will  never  take, 
having  over  him  the  fear  of  the  Chancellor  of  the  Ex- 
chequer, should  a  claim  be  made  under  the  guarantee 
of  title. 

Besides  establishing  a  Register  of  the  kind  above 
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^Tiggested,  further  amendments  may  usefully  be  made  in 
the  existing  law.  Even  in  its  present  shape  that  law 
gives  many  facilities  for  dealings  with  land  which  could 
not  be  obtained  in  a  Register  OfEce.  There  is  no  reason 
why  each  system  old  and  new  should  not  be  capable  of 
application  to  the  cases  in  which  it  is  most  suitable. 

July,  1889. 
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PART    I. 


VENDOR  AND  PURCHASER 


▲hb 


CONVEYANCING   ACTS. 


CHAPTEB  I. 


GENERAL  EPPEOT  ON  TITLES  OF  THE  VEfTDOR  AND 
PURCHASER  ACT,  1874,  THE  CONVEYANCING  ACTS, 
1881,  1882,  AND  THE   TRUSTEE  ACT,  1893. 

Thb  following  is  a  short  statement  of  the  manner  in  Effect  of  v.  & 
which  the  V.  &  P.  A.,  the  0.  A.,  the  C.  A,  1882,  and  f882,^;^d  tI 
tlie  T.  A  affect  the  form  and  contents  of  yarious  doou-  on  form  and 

^^^.     /  \  content*  of 

"^W-  W  documents. 

(1.)  Ciontracts  for  sale  need  not  contain  conditions  as  Contracts. 
regards  title  and  evidence  of  title  except  in 
special  cases,  as  where  the  title  is  less  than 
forty  years,  or  where  deeds  abstracted  cannot 
be  produced,  &c. :  C.  A.,  s.  3.  An  open  con- 
tract may  be  safely  made  in  case  of  an  ordinarily 
good  forty  years'  title,  but  it  is  advisable  in 
all  cases  to  state  the  date  of  commencement 
(see  note  to  C.  A.,  s.  3  (3)  ),  and  it  is  necessary 
to  state  it  in  the  following  cases : — 

(a)  Advowsons  or  reversionary  interests  (Dart,  334, 
335,  6th  ed.). 

(6)  Tithes  or  other  property  derived  from  the  Crown 

(a)  See  the  meaning  of  abbreviations  stated  at  the  end  of  the 
Table  of  Cases,  supra. 
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Abstractf. 


Seisin  of  testa- 
tor. 


where  evidence  of  the  Crown  grant  is  to  be 
negatived. 
(c)  Where  the  document  first  abstracted  is  a  will  and 
evidence  of  seisin  is  to  be  precluded :  Parr  v. 
Lovegrove,  4  Drew,  170. 
{d)  Where  the  document  first  abstracted  is  a  settle- 
ment in  pursuance  of  articles  for  a  settlement, 
or  a  conveyance  under  a  power  or  trust  for 
sale,  or  the  bar  of  an  entail,  or  other  document 
of  a  similar  kind,  deriving  its  efiect  from  some 
prior  instrument. 
[Note  :  Where  the  abstract  is  stated  to  commence  with 
a  deed,  and  that  deed  is  a  voluntary  settlement,  that  fact 
should  also  be  stated :  Be  Marsh  and  Earl  Oranville,  24 
Ch.  D.  11,  at  pp.  24-5.] 

If  the  date  be  not  fixed,  the  date  of  a  recited  deed  may 
be  the  time  prescribed  by  V.  &  P.  A.,  s.  1  (see  the  last 
clause  of  that  s.),  and  an  abstract  of  the  deed  may  be 
required.  The  safest  course  is  always  to  fix  the  date  of 
commencement,  and  to  state  the  nature  of  the  instrument 
with  which  the  title  commences.  A  good  commence- 
ment helps  to  satisfy  a  purchaser. 

(2.)  With  the  above  exceptions  abstracts  of  title  com- 
mence— 

(a)  As  to  freeholds  with  a  document  at  least  forty 

years  old :  V.  &  P.  A.,  s.  1. 

(b)  As  to  leaseholds  for  years  with  the  lease  or  under- 

lease :  V.  &  P.  A.,  s.  2,  r.  1,  and  C.  A.,  s.  3  (1)  ; 
(that  subsequent  dealings  over  forty  years  old 
may  be  omitted,  see  Williams  v.  Spargo,  W.  N., 
1893, 100). 

(c)  As  to  the  freehold  interest  in  enfranchised  copy- 

holds or  customary  freeholds  with  the  deed  of 
enfranchisement :  C.  A.,  s.  3  (2). 
But  where  the  abstract  commences  with  a  will  no 
alteration  in  the  practice  is  made,  consequently  evidence 
of  seisin  may  or  may  not  be  required,  according  to  cir- 
cumstances, and  a  clause  preventing  any  requisition  on 
this  point  may  still  be  necessary. 
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(d)  A  lease  or  underlease  is  to  be  deemed  prima  UaMholds. 
facie  goody  the  last  receipt  for  rent  being 
evidence  of  performance  of  covenants,  and,  in 
case  of  an  underlease,  of  performance  also  of 
covenants  in  the  superior  lease  up  to  the  date 
of  actual  completion  of  the  purchase:  C.  A., 
s.  3  (4),  (5) ;  but  a  special  condition  is  neces- 
sary where  there  is  a  peppercorn  rent  or  a 
rent  which  is  not  a  money  rent:  Moody  and 
Yates'  Contraety  28  Ch.  D.  661,  30  *.,  344. 

(3.)  Eecitals  Recital.. 

(a)  Of  facts  in  documents,  as  to  la/nd  or  hereditor 
mentSy  twenty  years  old  are  evidence :  V.  & 
P.  A.,  8.  2,  r.  2. 

(h)  Of  documents,  as  to  any  property,  dated  prior  to 
the  legal  or  stipulated  time  for  commencement 
of  the  abstract  are  to  be  taken  as  correct,  and 
production  is  not  to  be  required :  C.  A.,  s.  3  (3). 
(4,)  Expenses  Eximjuscs. 

Of  evidence  required  in  support  of  the  abstract 
and  not  in  the  vendor's  possession  are  thrown 
on  the  purchaser :  C.  A.,  s.  3  (6). 
(5.)  In  documents  after  1881  there  need  be  what  ciauacs, 

(a)  No  general  words :  C.  A.,  8.  6.  fmitt^^in 

(i)  No  all  estate  clause  :  C.  A.,  s.  63.  document.. 

(e)  No  special  directions  as  to  the  mode  of  sale  in 
a  trust  or  power  for  sale,  but  only  the  words 
**  Upon  trust  to  sell "  or  **  With  power  of  sale," 
as  the  case  may  be :  T.  A.,  s.  13. 

(d)    No  receipt  clause  :  C.  A.,  s.  22  ;  T.  A.,  s.  20. 

{e)    No  mortgage  joint  account  clause :  C.  A.,  s.  61. 

(/)  No  power  to  survivors  or  survivor  of  several 
executors  or  trustees  to  do  any  act :  T.  A.,  s. 
22 ;  nor,  except  for  purposes  of  copyhold  or 
customary  land,  to  '^  assigns."  New  trustees 
duly  appointed  have  all  the  powers  of  the 
original  trustees;  T.  A.,  s.  10  (3),.  &  s.  37 ; 
and,  except  in  the  case  of  copyhold  or  customary 
land,  there  can  now  be  no  assign  by  devise  of 
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a  trust  estate.  Powers  may  be  giyen  simply 
to  trustees,  their  executors  or  administrators. 

(jg)  No  mention  either  of  heirs,  executors,  adminis- 
trators, or  assigns,  whether  of  coyenantor  or 
covenantee,  obligor  or  obligee,  nor  of  the 
survivors  or  survivor  of  several  covenantees 
or  obligees^  nor  of  the  heirs,  executors,  or 
administrators  of  the  survivor,  nor  of  their 
or  his  assigns,  need  be  made  in  covenants  or 
bonds :  C.  A.,  ss.  58,  59,  60 ;  except  where  a 
restrictive  (a)  covenant  is  intended  to  be  made 
binding  so  far  as  the  law  allows  on  the  land, 
and  then  the  assigns  of  the  covenantor  should 
be  mentioned. 

(A)  No  particular  technical  operative  word  is  re- 
quired to  pass  a  freehold  :  C.  A.,  s.  49. 

{%)  No  necessity  for  the  word  "  heirs,"  "  heirs  of  the 
body,"  &c.,  to  create  an  estate  of  inheritance. 
(But  on  this  point  there  is  still  a  distinction 
between  a  deed  and  a  will.  In  a  deed  the 
estate  to  be  limited  must  still  be  described 
accurately  as  "fee  simple,"  "in  tail,"  &c.,  or 
as  before  the  G.  A.,  and  cannot  be  created,  as 
in  a  will,  by  informal  expressions) :  C.  A.,  s.  51. 

(k)  No  multiplication  of  receipt  clauses  for  considera- 
tion. One  receipt  in  the  body  of  the  deed  or 
indorsed  is  sufficient :  C.  A.,  ss.  54,  55. 

(J)  No  power  to  executors,  administrators,  or  trustees 
to  compound  or  compromise  :  T.  A.,  s.  21. 

{m)  No  remedy  for  the  recovery  of  rent-charges : 

(n)  No  powers  for  the  receipt  or  application  of 
income,  nor  for  the  accumulation  of  surplus 

income  during  minority :  C.  A.,  ss.  42,  43.  (6) 

— __ — . — —f 

(a)  Whether  any  other  covenant  can  be  made  binding  on  the  land 
see  London  and  S.  W,  Railway  Company  v.  Chthm,  20  Ch.  D.  562, 
and  second  note  to  C.  A.,  s.  58,  infra. 

(b)  But  where  any  trust  of  the  accumulated  rents  and  profits  other 
than  those  stated  in  s.  42  (5)  (iii.)  is  required,  it  must  be  mentioned. 
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(6.)  CioveiiantB  for  title  are  not  required,  but  by  stating  CoTenanta  for 
the  character  in  which  a  person  cooyeys  the  ^^*' 
proper  covenant  by  him  is  incorporated :  C.  A., 
s.  7.    Under  this  s.,  however,  a  conveyance  **  as 
real  representative "  (L.  T.  A.,  1897,  Part  I.) 
implies  no  covenant. 

(7,)  A  covenant  for  production  of  deeds  is  no  longer  Covenant  to 
required.    A  mere  acknowledgment  as  defined  ^     "^ 
by  the  Act  gives  the  proper  title  to  production 
and  delivery  of  copies,  and  a  mere  undertaking 
gives  the  proper  remedy  in  case  of  destruction 
or  damage :  C.  A.,  s.  9. 

(8.)  In  a  mortgage  by  deed  there  are  supplied  Powen  con- 

(a)  Power  for  mortgagor  and  mortgagee  when  in  ga^ors^an?**'*" 

possession  to  grant  leases:   C.  A.,  s.  18.    In  mortgagees, 
some   cases  it   may    be    necessary    to    vary 
this  power ;    but   it    is    conceived   that   the 
power  ought  not  in  any  case  to  be  entirely 
negatived. 

(b)  Power  for  mortgagee  to  sell  and  to  insure  against 

fire,  and  when  in  possession  to  cut  and  sell 
timber :  C.  A.,  ss.  19,  23. 

(c)  Power  for  mortgagee  to  appoint  a  receiver :  C.  A., 

88.  19,  24. 
{d)  Power  for  mortgagee  to  give  a  receipt  for  sale 
money  and  other   money  comprised    in   the 
mortgage,  and  trusts  for  application  thereof: 
C.  A.,  s.  22. 
(9.)  In  a  will,  a  devise  of  trust  and  mortgage  estates  is  Devise  of  trust 
not  required  and  should  not  be  inserted  (except  eetltw!'^'^^* 
in  the  case  of  copyhold  or  customary  land  to 
which  there  has   been  an  admission),  and   is 
practically    inoperative    if    inserted  :     C.    A., 
8.30. 
(10.)  As  to  appointments  of  new  trustees,  Appointment 

(a)  A  power  to  appoint  new  trustees  is  only  required  ^^ ^e^^^rustees. 
where  it  is  to  be  exercised  otherwise  than  by 
the  trustees  or  trustee  for  the  time  being : 
T.  A.,  s.  10  (1). 
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Separate 
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powers. 
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(b)  The  original  number  of  trustees  need  not  be  pre- 

served, except  that  where  there  were  originally 
two  or  more,  one  cannot  be  discharged  un- 
less two  places  at  least  remain  full:  T.  A., 
ss.  10,  11. 

(e)  An  appointment  of  new  trustees  should  contain 
the  proper  declaration  as  to  vesting;  and 
where  there  are  more  than  two  trustees,  and 
one  simply  retires  and  his  place  is  not  filled 
up,  there  must  be  a  deed  of  consent  to  his 
discharge  and  to  the  vesting  of  the  trust 
property  in  his  co-trustees :  T.  A.,  s.  12. 

(d)  A  separate  set  of  trustees   may   at  any   time 
be  appointed  for  each  distinct  trust :   T.  A., 
s.  10. 
(11.)  As  to  powers  of  attorney, 

(a)  A  power  given  for  valuable  consideration  can 
be  made  irrevocable  in  favour  of  a  purchaser, 
lessee,  or  mortgagee :  C.  A.,  1882,  s.  8. 

(6)  Any  power  of  attorney  can,  in  favour  of  the  sam^ 
persons,  be  made  irrevocable  for  any  period 
not  exceeding  one  year  from  its  date :  C.  A., 
1882,  s.  9. 

(c)  The  attorney  may  sign  and  seal  in  his  own  name : 

C.  A.,  s.  46. 

(d)  Access  to  a  power  of  attorney  is  enabled  by 

means  of  deposit  in  the  Central  office,  and 
office  copies  can  be  obtained :  C.  A.,  s.  48. 

(12.)  In  instruments  after  1882  an  executory  limitation 
over  of  an  estate  in  fee,  or  for  a  term,  on  failure 
of  issue,  becomes  incapable  of  effect  when  any 
of  the  issue  attain  the  age  of  tweuty-one  years : 
C.  A.,  1882,  s.  10.  This  section  applies  only 
to  land  or  hereditaments. 

(13.)  Powers,  whether  coupled  with  an  interest  or  not, 
can  be  disclaimed,  in  like  manner  as  an  estate 
can  be  disclaimed :  C.  A.,  1882,  g.  6. 

(14.)  Deeds  may  be  supplemental  or  annexed  instead 
of  indorsed,  and  will  be  read  as  indorsed  on,  or 
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containiDg  a  fall  recital  of,  the  principal  deed  : 

C.  A.,  8.  53. 
The  Li,  T.  a.  1897  contains  (Part  I.)  provisions  enabling 
the  real  estate  of  a  deceased  person  to  be  administered 
by  the  personal  representative ;  and  (Part  II  s.  16)  pro- 
visioiis  as  to  evidence  of,  and  covenants  for,  title  to 
ieg:i8tered  land. 
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CHAPTER  11. 

THE  VENDOR  AND  PURCHASER  ACT,  1874. 

37  &  38  VICT.  c.  78. 

An  Aet  to  amend  the  Lom  of  Vendor  and  Pvrchasery  and 
further  to  simplify  Title  to  Land.     [7th  August,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land 
by  means  of  certain  amendments  in  the  law  of  vendor 
and  purchaser : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 
s.  1.  1*   In  the  completion  of  any  contract  of  sale  of  land 

-  made  after  the  thirty-first  day  of  December  one  thousand 

rorty  Tcftrs 

sabBtituted  for  eight  hundred  and  seventy-four,  and  subject  to  any 
thV  roor©?  "  stipulation  to  the  contrary  in  the  contract,  forty  years 
title.  shall  be  substituted  as  the  period  of  commencement  of 

title  which  a  purchaser  may  require  in  place  of  sixty 
years,  the  present  period  of  such  commencement ;  never- 
theless earlier  title  than  forty  years  may  be  required  in 
cases  similar  to  those  in  which  earlier  title  than  sixty 
years  may  now  be  required. 

?t^°i^.^  ^^  '^'^^  ^^^^  *'  ^^^^  "  '^^  ^ct8  of  Parliament  passed  since  1850  includes 
in  Acts  of  messuages,  tenements  and  hereditaments,  houses  and  huildings  of  any 

Parliament.        tenure,  unless  the  contrary  intention  appears :  see  the  Interpretation 

Act,  1889  (52  &  63  Vict.  c.  63),  s.  3. 

A  right  of  way  is  within  this  s. :  Jones  y.  Watts,  43  Ch.  D.  574. 
And  see  Co.  Lit.  19  b,  20  a. 

In  the  case  of  a  leasehold  interest  more  than  forty  years  old,  the 
vendor  must  produce  the  lease,  but  need  not  show  the  later  title 
more  than  forty  years  old :  Williams  v.  Spargoy  W.  N.,  1893, 100. 
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2*  In  the  completion  of  any  such  contract  as  aforesaid,         s.  2. 
and  subject  to  any  stipulation  to  the  contrary  in  the  con-  ij„i„  ^^ 
tracts  the  obligations  and  rights  of  vendor  and  purchaser  regiUatiiig  ob- 
shall  be  regulated  by  the  following  rules ;  that  is  to  say,    rights  of 
First     Under  a  contract  to  grant  or  assign  a  term  of  p^^^hLtn 
years,  whether  derived  or  to  be  derived  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to 
the  freehold. 

See  also  C.  A.,  8.  3  (1),  and  n. 

Under  such  a  contract  production  cannot,  as  between  vendor  and   ''  DiscoTery  " 
pmcbaser,  be  called  for,  even  under  the  rules  as  to  the  right  of  a   °^  htigant. 
litigant  to  discovery :  Jones  v.  WattSy  43  Ch.  D.  574. 

And  this  rule  applies  as  between  lessor  and  lessee,  as  well  as 
vendors  and  purchasers  in  the  ordinary  sense  of  those  words;  and 
applies  to  a  contract  to  grant  an  easement  for  a  term :  Jones  v.  Watts, 
nbi  supra* 

An  agreement  by  the  freeholder  to  deliver  to  the  intended  lessee  an 
abstract  of  his  title  to  grant  the  lease  is  "  a  stipulation  to  the  contrary 
in  the  contract" :  Be  Fundi  &  Deakin,  W.  N.,  1893, 152. 

The  rale  that  a  lessee  has  constructive  notice  of  his  lessor's  title  Rale  that 
has  not  been  altered  by  this  s.    He  is  now  in  the  same  position  with   ^^"^  ^^ 
regard  to  notice  as  if  he  had  before  this  Act  stipulated  not  to  inquire  lessor's  title 
into  his  lessor's  title :  PcUman  v.  Earland,  17  Ch.  D.  353,  358 ;  not  altered. 
Mogridffe  v.  CTopp,  1892,  3  Ch.  382,  397  ;  Imray  v.  Oakshette,  1897, 
2  Q.  B.  218.     S.  3  of  C.  A.,  1882,  as  to  notice,  makes  no  alteration  in 
this  respect.     It  does  not  operate  in  favour  of  a  person  who  enters 
into  a  contract  whereby  he  precludes  himself  from  "making  such 
inquiries  and  inspections  as  ought  reasonably  to  have  been  made  " : 
see  subfL  (1)  (i.). 

As  to  a  contract  for  an  underlease,  see  C.  A.,  s.  13.  Underlease. 

By  8.  4  of  C.  A-,  1882,  the  contract  for  a  lease  made  under  a  power  Contract  for 

does  not  form  part  of  the  title  to  the  lease.  lease  under 

^  power. 

Second.  Becitals,  statements,  and  descriptions  of  facts, 
matters,  and  parties  contained  in  deeds,  instruments, 
Acts  of  Parliament,  or  statutory  declarations,  twenty 
years  old  at  the  date  of  the  contract,  shall,  unless 
and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  su£Scient  evidence  of  the 
truth  of  such  facts,  matters,  and  descriptions. 

In  BdUm  v.  London  S.  Board,  7  Ch.  D.  766,  a  recital  in  a  deed  Effect  of  recital 
more  than  twenty  years  old  that  a  vendor  was  seised  in  fee  simple  twenty  years 
was  held  sufficient  evidence  of  that  fact,  precluding  the  purchaser 
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SS.  2,  3.  from  demandiog  a  prior  abstract,  except  so  far  as  the  recital  was 
proved  to  be  inaccurate.  The  decision  seems  open  to  question,  as  it 
in  effect  negatives  the  recognized  right  of  a  purchaser  to  a  proper 
abstract  of  title  extending  over  forty  years,  which  might  show  the 
recital  to  be  inaccurate. 

As  to  the  effect  of  a  recital  under  this  s.,  see  also  Be  Marsh  and 
Earl  Granville,  24  Ch.  D.  11. 

Third.  The  inability  of  the  vendor  to  furnish  the 
purchaser  with  a  legal  covenant  to  produce  and 
furnish  copies  of  documents  of  title  shall  not  be  an 
objection  to  title  in  case  the  purchaser  will,  on  the 
completion  of  the  contract,  have  an  equitable  right 
to  the  production  of  such  documents. 

Parchaser's  As  to  the  purchaser's  equitable  right  to  production  of  documents, 

to'^rodicti^n  *    ^  ^"^"  ^'  *  ^'  ^'  ^^'  ^'  ^'  ^**^  ^'  '*  ^^^'  ^^^'  ^^^  ^' '  ^^^^  ^* 
of  documents.      ^y«^»»  ^  Sim.  &  St.  533. 

Fourth.  Such  covenants  for  production  as  the  par- 
chaser  can  and  shall  require  shall  be  furnished  at 
his  expense,  and  the  vendor  shall  bear  the  expense 
of  perusal  and  execution  on  behalf  of  and  by  himself, 
and  on  behalf  of  and  by  necessary  parties  other  than 
the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate 
to  which  any  documents  of  title  relate,  he  shall  be 
entitled  to  retain  such  documents. 

A  freehold,  copyhold,  or  leasehold  '* estate"  is  meant;  the  Act 
relates  to  land  only :  Be  Williams  &  Duchess  of  Newctutle,  1897, 
2  Ch.  144 ;  Be  Ftdler  &  LeatMey,  W.  N.,  1897,  54  (6). 

Contracts  for  sale,  where  the  vendor  retains  any  documents,  should 
now  provide  for  giving  an  acknowledgment  in  writing  of  the  right  of 
the  purchaser  to  the  production,  and  delivery  of  copies  under  C.  A., 
s.  9,  and,  where  he  is  beneficial  owner,  also  an  undertaking  for  safe 
custody.  The  liability  to  give  the  covenant  under  s.  2,  r.  4,  of  this 
Act,  if  incurred  after  1881,  is  satisfied  by  an  acknowledgment  :  C.  A., 
8.  9  (8),  (14). 

As  to  the  costs  of  attested  and  other  copies  of  documents  retained 

by  the  vendor,  see  C.  A.,  s.  3  (6). 

< 

3.  Trustees  who  are  either  vendors  or  pv/rehasers  may  sell 
or  buy  without  excluding  the  application  of  the  second  section 
of  this  Act. 

Repealed  by  the  T.  A.,  but  re-enacted  by  s.  15  of  that  Act. 


[ki^i)^cA6ft^ 


"  An  estate." 


Acknowledg- 
ment sabati* 
tated  for 
covenant. 


TrmUes  may 
aell^  (fee,  Tiot- 
icithstanding 
rules. 
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4.  The  legal  personal  representative  of  a  mortgagee  of  a       ss.  4, 5. 
freAold  esta^,  or  of  a  copyhold  estate  to  which  the  mort-  i^aTperaonai 
gagee  shall  have  been  admitted,  may,  on  payment  of  all  representative 
sums  secured  hy  the  mortgage,  convey  or  surrender  the  legal  estate  of 
nwrigaged   estate^  whether  the  mortgage  be  in  form  an  ^^j^*^ 
assuranee  svhject  to  redemption,  or  an  assurance  upon  trust, 

Bepealed  and  superseded  by  s.  30  of  the  C.  A.  as  to  deaths  happen- 
ing after  1881,  which  s.  has  in  its  turn  been  repealed  by  s.  45  of  the 
Copyhold  Act,  1887  (see  now  s.  88  of  the  Copyhold  Act,  1894),  so  far 
as  r^urds  copyhold  or  customary  land  to  which  the  mortgagee  has 
been  admitted.  Such  land  now  remains  in  the  same  position  with 
respect  to  its  devolution  on  death  of  the  mortgagee  as  before  the 
V.  &  P.  A.  The  repeal  did  not  revive  or  afifect  this  s.  of  the  V.  &  P.  A. 
(see  the  Interpretation  Act,  1889,  s.  11),  which  remains  operative  as 
r^ards  deaths  hetween  the  7th  August,  1874,  and  the  1st  January, 
1882,  or  as  regards  deaths  at  any  time  before  the  1st  January,  1882, 
assuming  that  it  applies  to  mortgagees  dying  before  the  commence- 
ment of  the  V.  &  P.  A.  (on  which  see  Re  Spradbery^s  Mortgage ;  Be 
White's  Mortgage,  uH  in/rd,). 

This  s.  did  not  apply  to  a  transfer  of  mortgage :  Be  Spradbery's 
Mortage,  14  Ch.  D.  514 ;  Be  Brook's  Mortgage,  25  W.  R.  841 ;  nor 
u>  a  sale :  Be  White's  Mortgage,  29  ib.,  820. 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  Bare  legal 
incorporeal  hereditament  of  which  such  trustee  was  seised  in  ***"%*^"^^g^ 
fee  simple,  such  hereditament  shall  vest  like  a  chattel  real  in  executor  or 
in  the  legal  personal  representative  from  time  to  time  of     """*  ^^  ^' 
sudi  trustee. 

The  expr^sion  "  seised  in  fee  simple "  excluded  copyholds  and 
customary  freeholds  from  the  operation  of  this  s. 

Repealed  as  to  England  on  and  after  the  1st  January,  1876,  by 
the  L.  T.  A.  (38  &  39  Vict.  c.  87),  s.  48,  except  as  to  anything 
duly  done  thereunder  before  that  date.  Re-enacted  by  the  same 
s.  with  an  amendment  confining  its  operation  to  a  b^e  trustee 
dying  intestate  as  to  any  corporeal  or  incorporeal  hereditament  of 
which  such  trustee  was  seised  in  fee  simple,  which  s.  has  in  turn  been 
T^ieded  by  the  C.  A.,  s.  30,  in  case  of  deaths  occurring  after  1881.  It 
would  seem  therefore  that  where  nothing  had  been  done  under  this  s. 
before  the  1st  January,  1876,  the  hereditament  of  a  bare  trustee  dying 
testate,  and  vested  in  his  personal  representative  solely  by  force  of 
this  8.,  became  divested  and  devolved  as  if  the  Y.  &  P.  A.  had  not 
hoea  passed.  Thus,  up  to  the  1st  January,  1882,  where  nothing  had 
been  done  under  this  repealed  s.  before  the  1st  January,  1876,  the 
devise  hy  a  bare  trustee  of  his  trust  estate  is  operative. 


12 


THE  VENDOR  AND  PUBCHASEB   ACT,   1874. 


SS.  5,  6,  7. 

Meaning  of 

"bare 

troBtee." 


Repealed  as  to  Ireland  by  the  C.  A.,  s.  73,  in  case  of  deaths 
happening  after  1881. 

There  is  no  distinction  now  between  the  case  of  a  bare  trustee  and 
any  other  trustee  dying  after  1881.  A  bare  trustee  is  a  trustee  to 
whose  office  no  duties  were  originally  attached,  or  who,  although  such 
duties  were  originally  attached  to  his  office,  would,  on  the  requisition 
of  his  cesiuis  que  trust,  be  compellable  in  equity  to  convey  the  estate 
to  them  or  by  their  direction,  and  has  been  requested  by  them  so  to 
convey  it :  Dart,  587,  6th  ed. :  and  see  Morgan  v.  Suninsea  Urban 
Sanitary  Authority ,  9  Ch.  D.  582,  585,  per  M.R.,  and  Be  Doewra^ 
cited  on  next  s. ;  but  in  the  opinion  of  V.G.  Hall  the  words  "  has  been 
requested  by  them  so  to  convey  it  '*  are  not  a  necessary  ingredient  in 
the  definition  of  a  bare  trustee :  Christie  v.  Ovington,  1  Ch.  D.  279. 
A  trustee  with  a  beneficial  interest  in  the  trust  estate  is  not  a  bare 
trustee  within  the  L.  T.  A.,  s.  48,  which  replaced  s.  5  of  the  Y. 
&  P.  A.  {Morgan  v.  Swansea  <l;c.  Authority,  vhi  sup.) ;  nor  is  the 
husband  of  a  married  woman  who  is  seised  in  her  right  a  bare  trustee 
within  the  Act  3  &  4  Will.  4,  c.  74,  s.  34  {Keer  v.  Brown,  Johns. 
138);  and  see  Be  OunningJiam  dh  Frayling,  1891,  2  Oh.  567,  from 
which  it  would  seem  that  a  person  with  active  duties  to  perform, 
though  not  having  any  beneficial  interest,  is  not  a  ''  bare  trustee." 


Married  g.   When  any  freehold  or  copyhold  hereditament  shall  be 

a  hare  trustee     Vested  in  a  mamed  woman  as  a  hare  trustee,  she  may  con- 
may  convey,  ^c,  ^^  ^  surrender  the  same  as  if  she  were  a  feme  sole. 

Repealed  by  the  T.  A.,  but  re-enacted  by  s.  16  of  that  Act. 
This  8.  applies        The  aid  of  this  s.,  or  of  the  re-enactment,  is  required  in  case  of 
to  trust  estates  x^wAi  estates  devolving  on  a  married  woman  not  only  before  1883,  but 
before  1883        ^^^  ^^^^  1882.    The  M.  W.  P.  A.  does  not  help  her  :  see  Be  Harkness 
and  after  1882.   &  Allsopp,  1896,  2  Ch.  358 ;  Be  Brooke  &  FrenUin,  1898, 1  Ch.  647. 

Though  a  married  woman  who  is  trustee  under  a  trust  for  sale  takes 
an  interest  in  the  proceeds  of  sale,  she  is  nevertheless  a  bare  trustee 
within  this  s.,  where  the  sale  is  made  under  an  order  of  the  Court : 
Be  Docwra,  29  Ch.  D.  693. 

It  is  conceived  that  where  a  married  woman  is  mortgagee  of  free- 
hold or  copyhold  land,  the  mere  fact  that  the  mortgage  money  has 
been  paid  to  her  husband  does  not  convert  her  into  a  bare  trustee 
under  this  s.  Though  the  husband  is  entitled  to  the  money  when 
received,  a  mere  receipt  by  him  without  a  release  duly  acknowledged 
would  not  discharge  the  land  as  against  the  wife  surviving  and  having 
the  fee  simple. 

^'^^^^T  ^^  ^'  After  the  commencement  of  this  Act,  no  priority  or 

legal  estate  protection  shall  be  given  or  allowed  to  any  estate,  riglu, 

not  to  he  ^  ^  i'^tercst  in  land  by  reason  of  such  estate,  right,  or  interest 

allowed.  being  protected  by  or  tacked  to  any  legal  or  other  estate  or 
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inkreti  in  8ueh  land;  and  full  effeet  shM  he  given  in  every  ss.  7,  8. 
towrt  to  {his  provision,  dlthoiAgh  the  person  claiming  swih 
pnority  or  proiedion  iis  aforesaid  AaU  claim  (IS  a  purchaser 
for  valuable  consideration  and  withotU  notice :  Provided 
always,  that  this  section  shaU  not  take  away  from  any  estate, 
right,  title,  or  interest  any  priority  or  protection  which  hut 
far  Ais  section  would  have  heen  given  or  allotoed  thereto 
as  against  any  estate  or  interest  existing  before  the  com- 
meneement  of  this  Act. 

Bepeftied  aa  to  England  by  the  L.  T.  A.,  s.  129,  and  as  to  Ireland 
bf  the  C.  A.,  8.  73.  In  force  in  England  between  7th  August,  1874, 
and  Ist  January,  1876.  The  effect  of  this  s.  was  to  prevent  a  first 
mortgagee  from  being  safe  in  making  a  further  advance,  his  security 
far  which  became  under  this  s.  postponed  to  all  intermediate  mort- 
gages :  as  to  which,  consider  Fease  v.  Jackson^  3  Gh.  App.  576,  and 
Eoddng  V.  Smith,  13  App.  Gas.  582. 

Protection  by  tacking  is  taken  away,  as  to  land  in  the  three  Ridings   Vorksbire 
of  Yorkshire,  by  s.  16  of  the  Yorkshire  Registries  Act,  1884 ;  s.  15   ^''***- 
Itt  been  repealed  by  the  amending  Act  of  1885,  but  not  s.  16. 

It  is  conceived  that  this  s.  did  not,  while  in  force,  wholly  abolish 
the  protection  given  to  a  purchaser  having  the  legal  estate  without 
notice  of  an  equitable  charge,  but  applied  only  to  the  case  of  two 
^itinct  interests,  one  of  which  could  not  stand  alone  without  being 
protected  by  the  other. 

8.   Where   the  will  of  a  testator   deyising  land   in  Non-registra- 
Middlesex  or  Yorkshire  has  not  been  registered  within  Midcaesex,  &c., 
the  period  allowed  by  law  in  that  behalf,  an  assurance  of  cored  in 

*  •  ram    e*tkut 

8Qch  land  to  a  purchaser  or  mortgagee  by  the  devisee  or 
bj  some  one  deriving  title  under  him  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assurance 
from  the  testator's  heir-at-law. 

As  to  the  time  allowed  for  the  registration  of  wills  in  Middlesex,  see  Time  for  regis- 
7  Anne,  c  20,  as.  8-10,  and  for  the  registration  of  wills  in  the  W.  f^JJj^J  ,f  ^*^^^ 
Riding  of  Yorkshire,  2  ifc  3  Anne,  c.  4,  ss.  20,  21;  in  the  E.  Riding,   i^a  YorkshL. 
6  Anne,  c.  35,  sa.  14, 15;  and  Chadwick  v.  Twrner,  1  Ch.  310;  and 
in  the  N.  Riding,  8  Geo.  2,  c.  6,  ss.  15-17,  in  the  case  of  testators 
^yins  before  Ist  January,  1885.    The  time  allowed  for  the  registration 
in  the  three  Ridings  of  Yorkshire  of  wills  of  testators  dying  on  or 
tfter  that  day  is  now  governed  by  the  Yorkshire  Registries  Act,  1884 
(47  k  48  Vict  c.  54),  ss.  11,  14,  as  amended  by  48  Vict.  c.  4,  and 
As  Yorkshire  Registries  Amendment  Act,   1885  (48  &  49   Vict. 
C.26). 


cer- 
tain cases. 
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S.  9. 

Vendor  or  pur- 
chaser may 
obtain  deciBion 
of jadge  in 
chambers  as  to 
requisitions  or 
objections,  or 
compensation, 

&C. 


(if»)s^-^^ 


Cases  under 
this  8. 


9.  A  vendor  or  purchaser  of  real  or  leasehold  estate 
in  England,  or  their  representatives  respectively,  may  at 
any  time  or  times  and  from  time  to  time  apply  in  a 
summary  way  to  a  judge  of  the  Court  of  Chancery  in 
England  in  chambers,  in  respect  of  any  requisitions  or 
objections,  or  any  claim  for  compensation,  or  any  other 
question  arising  out  of  or  connected  with  the  contract 
(not  being  a  question  affecting  the  existence  or  validity 
of  the  contract),  and  the  judge  shall  make  such  order 
upon  the  application  as  to  him  shall  appear  just,  and 
shall  order  how  and  by  whom  all  or  any  of  the  costs  of 
and  incident  to  the  application  shall  be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leaseliold  estate  in 
Ireland,  or  their  representatives  respectively,  may  in  like 
manner  and  for  the  same  purpose  apply  to  a  judge  of  the 
Court  of  Chancery  in  Ireland,  and  the  judge  shall  make 
such  order  upon  the  application  as  to  him  shall  appear 
just,  and  shall  order  how  and  by  whom  all  or  any  of  the 
costs  of  and  incident  to  the  application  shall  be  borne 
and  paid. 

This  8.  has  been  held  to  apply  io  a  contract  for  a  lease  at  a  premium  : 
lie  Anderlon  &  Milner,  46  Ch.  D.  476 ;  and  to  a  lease  without  a 
premium :  Be  Landet  &  Bagley,  1892,  3  Ch.  41 ;  Be  Stephenson  & 
Cox,  36  Sol.  J.,  287 ;  Be  Pursell  &  Deakin,  W.  N.,  1803,  152  ;  und 
see  the  language  of  s.  1  and  s.  2,  subs.  1,  above. 

In  proceedings  under  this  s.  the  parties  are  in  the  same  position  as 
under  a  reference  as  to  title  in  an  action  for  specific  performance,  and 
accordingly  evidence  by  affidavit  is  admissible  (i?e  Burroughs  <fe 
others,  5  Cb.  D.  601);  As  to  recovery  under  this  s.  of  interest  wrongly 
paid,  see  Young  &  Earston's  Contract,  29  Ch.  D.  691, 31  ib.  168.  The 
deposit  may  be  recovered  with  interest :  Be  Smith  &  Stott,  29  Ch.  D . 
1009  n. ;  Hargreaves  &  Thompson's  Contract,  32  ih.  454,  but  see  Be 
Bams  &  Cavey,  40  ih,  601 ;  and  the  purchaser  may  be  allowed  his 
costs  of  investigating  the  title:  Higgins  <jt  HUchman^s  Contract,  2i 
Ch.  D.  99;  Be  Yeilding  &  Westhrook,  31  ib.  344;  Hargreaves  & 
Thompson's  Contract,  uhi  sup. ;  Be  Lard  &  FuUerton,  1896,  1  Ch. 
228,  233;  which  may  be  charged  on  the  vendor's  interest  in  the 
property :  Be  Yeilding  &  H^esibrook,  uhi  sup. ;  Be  Higgins  &  Fercival, 
W.  N.,  1888,  p.  172 ;  Be  Bryant  &  Barningham's  Contract,  44  Ch. 
D.  218,  222 ;  Be  New  Land  Development  Association  &  Cray,  1892, 
2  Ch.  138,  146 ;  and  the  validity  of  a  notice  to  rescind  may  be 
decided ;  Be  Jackson  &  Woodburn^s  Contract,  37  Ch.  D.  44 ;  but  not 
a  question  as   to  the  existence  or  validity  of  tie 'contract  in   its 
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inception :  see  S.  C.  and  Re  Davis  &  Cavey,  uhi  sup, ;  He  Sandbach  &       SS.  9,  10. 

Edmondson^  1891,  1  Ch.  99,  102 ;  Be  Lander  <fe  Bagley,  uhi  sup. ;  

or  as  to  the  destiDation  of  the  purchase-money,  if  it  does  not  concern 
the  purchaser :  Be  Tippett  A  Neivhould*s  Contract,  37  Ch.  D.  444 ; 
Qor  a  preliibinary  question  of  fact :  lU  Gray,  44  L.  T.  567. 

As  to  costs,  see  Re  Pocock  <fe  Frankerd,  1896, 1  Cb.  302,  307. 

The  Court  will  not  refuse  to  decide  questions  raised  under  this  s., 
merrly  on  the  ground  that  specific  performance  of  the  contract  would 
Bofc  be  enforced ;  the  contract  may  be  effective  for  purposes  of  other 
relief:  Be  Lander  &  Bagley,  ubi  sup. 

Not  every  loss  arising  in  connection  with  the  contract  can  be 
assessed  as  compensation  under  this  s. :  see  Be  Wilsons  &  Stevens, 
1894, 3  Ch.  546,  652-4. 

On  avendoT^s  application  for  a  declaration  that  a  good  title  had 
beea  shown,  an  oider  was  made  in  the  purchaser's  favour  rescinding 
the  contract :  Be  Higgins  &  Percival,  ubi  sup. ;  and  a  vendor  cannot, 
af^er  a  decision  against  him,  avail  himself  of  a  cr>ndition  empowering 
him  "notwithstanding  any  previous  .  .  .  litigation"  to  rescind  without 
japnent  of  costs  j  Be  ArhCb  Jk  Class,  1891, 1  Ch.  601. 

As  to  re-opeoingj  in  an  action  for  specific  perfornuince,  a  question 
(iecided  on  a  sunamons  under  this  s.,  see  Scott  v.  Alvarez,  1895,  1 
Ch.^96,  621,  622. 

As  to  interest  on  delay  iu  completion,  see  Be  IJetling  ds  Merton, 
1893,  3  Ch.  260 ;  Be  Earl  of  Strafford  &  Maples,  1896,  1  Ch.  235  ; 
for  enforcing  order  for  compensation,  see  Thompson  v.  Binger,  29 
W.  R.  520. 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  £xtent  of  Act. 
cited  as  the  Vendor  and  Parchaser  Act,  1874. 
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CHAPTER  III. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 

44  &  46  VICT.  c.  41. 

An  Act  for  simplifying  a/nd  improving  the  practice  of  Gan- 
veyancing  ;  cmdfor  vesting  in  TrusteeSy  Mortgagees,  and 
others  various  powers  commonly  conferred  hy  provisions 
inserted  in  Settlements,  Mortgages,  Wills,  and  other 
Instruments;  and  for  amending  in  various  partictUars 
the  LoAV  of  Property  ;  and  for  other  purposes. 

[22nd  August,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

ss.  1, 2.  I. — Preliminary. 

Preliminaky.       1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing 
Shorrtitie;      ai^d  Law  of  Property  Act,  1881. 

(2.)  This  Act  shall  commence  and  take  eflect  from 
and  immediately  after  the  thirty-first  day  of  December, 
.  one  thousand  eight  hundred  and  eighty-one. 
(3.)  This  Act  does  not  extend  to  Scotland. 
2.  In  this  Act — 
Interpretation        (i.)  Property,    uulcss    a   contrary   intention   appears, 
hmd'^Xr^*      includes  real  and  personal  property,  and  any  estate  or 

interest  in  any  property,  real  or  personal,  and  any  debt, 
and  any  thing  in  action,  and  any  other  right  or  interest : 

As  to  effect  of  the  word  ''  includes  "  in  an  interpretation  clause  in  an 
Act,  see  Robinson  v.  Local  Board  of  BarUm-Ecdes,  8  App.  Gas.  798, 
at  p.  801 ;  Bodg&r  v.  Harrison,  1893, 1  Q.  B.  161, 167 ;  for  effect  of 
the  word  "  means,"  see  Be  Potts,  1893, 1  Q.  B.  648,  658. 


commence- 
ment; extent. 
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(iL)  Land,  unless  a  contrary  intention  appears,  includes  s.  2. 

hud  of  any  tenure,  and  tenements  and  hereditaments,  preldiinarv. 

oorporeal  or  incorporeal,  and  houses  and  other  buildings,         

also  an  undivided  share  in  land : 

For  the  meaning  of  **  land  "  in  Acts  of  Parliament,  see  Buprh,  note 
to  V.  &  P.  A.,  8. 1. 

(iiL)  In  relation  to  land,  income  includes  rents  and    * 
profits,  and  possession  includes  receipt  of  income : 

(iy.)  Manor  includes  lordship,  and  reputed  manor  or 
lordship : 

Where  all  the  freehold  estates  held  of  a  lord  are  purchased  hy  him  Reputed 
or  deToIve  on  him  by  escheat,  whereby  the  services  become  extinct,  ^^i'^^'' 
the  manor  ceases  to  exist;  also,  there  cannot  be  a  manor  without  a 
court  baron ;  and  no  court  baron  can  be  held  without  two  freeholders 
ss  suitors  at  least.  In  case  there  be  not  two  suitors  the  manor  becomes 
a  reputed  manor,  or  manor  in  reputation ;  and  continues  to  have  certain 
rights  and  franchises  which  were  appendant  to  the  manor  (1  Cruise, 
Big.  pu  34),  as  the  right  to  wrecks,  estrays,  &c. :  1  Watk.  Cop.  22 ; 
and  the  right  to  appoint  a  sexton  of  a  parish :  Soane  y.  Ireland^  10 
East,  259;  and  if  there  be  but  one  free  tenant  the  seignory  as  to  him 
leouins  with  respect  to  his  services,  though  there  can  be  no  court 
held:  1  Watk.  Cop.  22.  If  however  there  are  copyholders  the 
customary  court  remains :  Co.  Lit.,  58  a. 

(t.)  Conyeyance,  unless  a  contrary  intention  appears, 
includes  aasignment,  appointment,  lease,  settlement,  and 
other  assurance,  and  covenant  to  surrender,  made  by 
deed,  on  a  sale,  mortgage,  demise,  or  settlement  of  any 
property,  or  on  any  other  dealing  with  or  for  any 
property;  and  conyey,  unless  a  contrary  intention 
appears,  has  a  meaning  corresponding  with  that  of 
conveyance : 

See  exceptions  to  this  definition  of  conveyance,  s.  7  (5),  in/rii. 

It  seems  that  an  exclusive  licence  to  manufacture  and  sell  a 
patented  article  is  not  a  **  conveyance  " :  Guyot  v.  Thorruon,  1894, 
3  Oh.  388,  398. 

(vi.)  Mortgage  includes  any  charge  on  any  property 
for  securing  money  or  money's  worth ;  and  mortgage 
money  means  money,  or  money's  worth,  secured  by  ei 
mortgage ;  and  mortgagor  includes  any  person  from  time 
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s.  2.  to  time  denying  title  under  the  original  mortgagor,  or 
Preliminary,  entitled  to  redeem  a  mortgage,  according  to  his  estate, 
interest,  or  right  in  the  mortgaged  property ;  and  mort- 
gagee includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee;  and  mortgagee  in 
possession  is,  for  the  purposes  of  this  Act,  a  mortgagee 
who,  in  right  of  the  mortgage,  has  entered  into  and  is  in 
possession  of  the  mortgaged  property : 

/^  J  ***^^X^  ^^'^^  I      ^®»  ^°  ^^^®  Bubs.,  Everitt  v.  Autornatic  Weighing  Machine  Co.^ 
^^  •^'^  '  1892,  3  Ch.  506. 

^    ^  (vii.)  Incumbrance  includes  a  mortgage  in  fee,  or  for 

a  less  estate,  and  a  trust  for  securing  money,  and  a  lien, 
and  a  charge  of  a  portion,  annuity,  or  other  capital  or 
annual  sum;  and  incumbrancer  has  a  meaning  corre- 
sponding with  that  of  incumbrance,  and  includes  every 
person  entitled  to  the  benefit  of  an  incuinbrance,  or  to 
require  payment  or  discharge  thereof: 

(yiii.)  Purchaser,  unless  a  contrary  intention  appears, 
includes  a  lesse^  or  ^mortgagee,  and  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for 
valuable  consideration,  takes  or  deals  for  any  property ; 
and  purchase,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  .ofjurchaser ;  but  sale 
^    means  only  a  sale  properly^  so  j^allfid  • 

^.       1^  tl^  "  Mortgagee  "  :  wi^ Lloyds  Bank  v.  BvUocky  1896,  2  Ch.  192, 197. 

(ix.)  Bent  includes  yearly  or  other  rent,  toll,  duty, 

royalty,  or  other  reservation,  by  the  acre,  the  ton,  or 

otherwise;  and   fine  includes  premium  or  fore-gift,  and 

*  any  payment,  consideration,  or  benefit  in  the  nature  of  a 

fine,  premium,  or  fore-gift : 

Rent  '<  in  There  may  be  a  reservation  of  rent  in  kind :  see  Co.  Lit.,  142  a ;  Rex 

kind."  V.  Earl  Fomfrtt,  5  M.  &  S.  139, 143  ;  Be  Moody  &  Yates,  30  Ch.  D. 

344,  pp.  346-7. 

(x.)  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings;  and  a  building  lease  is  a  lease  for  building 
purposes  or  purposes  connected  therewith  : 
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"  Repamng  of  buildings  " :  see  i?c  DanieU's  8.  E.y  1894,  3  Ch.  503  ;  s.  2. 

EaiUm  ▼.  Pratt,  2  H.  &  C.  676 ;  TruscoU  v.  Diamond  Bock  Boring  Co.,  

20  CL  D.  251.  Pbwjminaby. 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes, 
that  isy  the  searching  for,  winning,  working,  getting, 
making  merchantable,  carrying  away,  or  disposing  of 
mines  and  minerals,  or  purposes  connected  therewith, 
and  indades  a  grant  or  licence  for  mining  purposes : 

(xii.)  Will  includes  codicil  : 

(xiiL)  Instrument  includes  deed,  will,  inclosure  award, 
and  Act  of  Parliament : 

(ziy.)  Securities  include  stocks,  funds,  and  shares : 

(XT.)  Bankruptcy  includes  liquidation  by  arrangement,  ^^^  ^^^^  ,0^^  .{tf 
and  any  other  act  or  proceeding  in  law,  having,  under  ^i-f.^X-if^- 
any  Act  for  the  time  being  in  force,  effects  or  results  "/l^^^-dj^^^^^A^  **-v/ 
similar  to   those  of  bankruptcy ;  and  bankrupt  has  a  l^^J^  ^  tt^^ti 
meaning  corresponding  with  that  of  bankruptcy :  c^^)  "t^-  ^^' 

It  is  conceived  that  '*  bankruptcv  "  does  not  include  proceedings  for   Winding-ap  of 
winding  up  a  Company:  see  Bt  (friental  Bank,  28  Ch.  D.  634,  640*  Company. 
The  point  might  arise  in  the  case  of  a  power  of  attorney  given  by  a  0^^)^^l^'^' 
Company :  see  C.  A.,  s.  47 ;  C.  A.,  1882,  ss.  8,  9.  Ofi>>)A-s.  ///  - 

(xtL)  Writing  includes  print;  and  words  referring  to 
any  instrument,  copy,  extract,  abstract,  or  other  document 
include  any  such  instrument,  copy,  extract,  abstract,  or 
other  document  being  in  writing  or  in  print,  or  partly  in 
writing  and  partly  in  print : 

(xviL)  Person  includes  a  corporation : 

Compare  now :  Interpretation  Act,  1889,  s.  19. 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  . 
to  as  the  Court. 

See,  on  this  subs..  Lode  v.  Bea/rce,  1893,  2  Ch.  271,  275,  279 ;  see 
sho  8.  69  (1),  and  ChoLmdtnfz  School  v.  Sewdl,  1893,  2  Q.  B.  254. 

As  to  the  exercise  of  the  powers  of  the  Court  in  regard  to  land  in 
the  Counties  Palatine  of  Durham  and  Lancaster,  see  s.  69  (9),  and  note 
thereon ;  and  as  to  the  application  of  this  Act  to  Ireland,  see  s.  72. 

In  Acts  of  Parliament  passed  after  1850  singular  includes  plural,  Singular  in- 
plml   singular,  masculine  includes   feminine,  and    month   means  eludes  plural, 
etleadar  month  unless  the  contrary  intention  appears :  see  the  Inter-  ^^ 
pi«tation  Act,  1889,  ss.  1,  3. 

0  2 
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S.  3. 
Salbb  ahd 

OTHER  TrANB- 
ACTI0N8. 


II. — Sales  and  other  Teansaotions. 
Contracts  for  Sale. 


Contn^for  3, — (],)  Under  a  contract  to  sell  and  assign  a  term  of 

Application  of  7®*™  derived  out  of  a  leasehold  interest  in  land,  the 

sutedcondi-  intended  assign  shall  not  haye  the  right  to  call  for  the 

tioiu  of  sale  to  ...-,     x     xu     i          i.   u 

all  purchases,  ^^we  to  tpc  leasehold  reversion. 


Title  to  under- 
lease. 


How  far  objec- 
tions, &c.,  are 
precluded. 


Contract  for 
lease  under 
power  not 
part  of  title. 

Title  to  enfran- 
chised copy- 
holds. 


This  is  supplementary  to  s.  2^  rule  1,  of  V.  &  P.  A.,  and  (following 
that  Act)  does  not  apply  to  a  lease  for  lives.  It  places  the  title  to  an 
underlease,  in  regard  to  showing  the  lessor's  title,  on  the  same  footing 
as  the  title  to  a  lease  from  the  freeholder  (see  also  note  to  s.  13  of  this 
Act),  and  the  assignee  has  in  like  manner  constructive  notice  of  the 
underlessor's  title :  Potman  v.  Earland,  17  Ch.  D.  353 ;  Be  Cox  & 
Neve,  1891,  2  Ch.  109, 117;  Mogridgey.  Clapp,  1892,3  Ch.  382, 394, 
397 ;  Imray  v.  OakshetU,  1897,  2  Q.  B.  218.  As  to  the  effect  of  C.  A., 
1882,  8.  3,  see  note  to  V.  &  P.  A.,  s.  2,  subs.  1. 

The  dictum  in  reference  to  this  s.,  at  the  end  of  the  judgment  in 
OotHing  v.  Wool/,  1893, 1  Q.  B.  39,  seems  to  ignore  the  distinction 
between  the  grant  of  a  term  "  de  novo,^  to  which  s.  13  relates,  and  the 
assignment  of  an  existing  term,  to  which  this  subs,  relates. 

This  and  subs.  3  preclude  the  purchaser  from  calling  for  or  making 
any  requisition,  objection,  or  inquiry  as  to  the  underlessor's  title,  as 
between  vendor  and  purchaser,  but  it  does  not  alter  the  rule  eoabling 
the  purchaser  to  prove  the  lease  to  be  defective  Munde :  but  see  third 
note  to  subs.  3. 

By  8. 4  of  C.  A.,  1882,  a  contract  for  a  lease  made  imder  a  power  is 
excluded  from  forming  part  of  the  title  to  the  lease. 

(2.)  Where  land  of  copyhold  or  customary  tenure  has 
been  converted  into  freehold  by  enfranchisement,  then, 
under  a  contract  to  sell  and  convey  the  freehold,  the 
purchaser  shall  not  have  the  right  to  call  for  the  title  to 
make  the  enfranchisement. 

Under  this  subs,  the  title  to  the  freehold  of  enfranchised  copyholds 
is  placed  on  the  same  footing  as  the  title  to  a  lease,  and  commences 
with  the  deed  of  enfranchisemeDt.  This  subs,  should  be  read  in  con- 
nection with  subs.  3,  under  which  a  purchaser  is  precluded  from 
requiring  production  of  documents  recited  in  the  enfranchisement 
deed,  and  is  bound  to  assume  the  correctness  of  the  recitals. 

Where,  on  an  enfranchisement,  mineral  rights  are  reserved  to  the 
lord,  the  purchaser  may  object  to  the  title :  Upperton  v.  NickoUony  6 
Ch.  436,  444;  BeUamy  v.  Dehenham,  1891,  1  Ch.  412 ;  of.  Kerr  v. 
FawMfi,  25  Beav.  394. 
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The  word  "  purchaser  *'  in  this  and  the  subsequent  subss.  of  this  s.  8.  3. 

means  (notwithstanding  the  definition  clause)  a  purchaser  on  a  sale  

ouly:«e«xlK,.8.  a^T^^Ss- 

A  copyholder  obtaining  eDfranchisement  after  1881    seems    not       actions. 

eotided,  in  the  absence  of  an  agreement,  to  a  statutory  acknowledgment  

of  the  right  to  production  of  the  freehold  title :  see  Re  Agg- Gardner,    ^^^^"^^^  ^^ 

25  Gh.  D.  600,  604.    But  the  exact  point  did  not  require  decision,  and 

it  may  be  a  question  whether  the  dictum  is  right :  compare  Be  Pursdl      ^^^^  j^ 

&  Deakin^  W.  N.,  1893,  p.  152.    The  s.  does  not  say  the  copyholder  this  s. 

himself  may  not  call  for  the  title,  only  that  a  purchaser  of  tjie  freehold 

after  enfranchisement  may  not.    The  acknowledgment  and  tmdertaking 

may  be  necessary  for  other  purposes  tlian  that  of  a  sale. 

The  following  subss.  3,  6^  7,  are  not  confined  to  land. 

(3.)  A  purchaser  of  any  property  shall  not  reqaire 
the  production,  or  any  abstract  or  copy,  of  any  deed, 
will,  or  other  document,  dated  or  made  before  the  time 
prescribed  by  law,  or  stipulated,  for  commencement  of  the 
title,  eyen  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  purchaser;  nor  shall  he  require  any 
information,  or  make  any  requisition,  objection,  or  in- 
quiry with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any 
sach  deed,  will,  or  other  document,  or  that  prior  title, 
is  recited,  covenanted  to  be  produced,  or  noticed;  and 
he  shall  assume,  unless  the  contrary  ftppfty^fthat  the  '^^JpW^M*^ 
recitals,  contained  in  the  abstracted  instruments,  of  any 
deed,  will,  or  other  document,  forming  part  of  that  prior 
title,  are  correct,  and  give  all  the  material  contents  of 
the  deed,  will,  or  other  document  so  recited,  and  that 
every  document  so  recited  was  duly  executed  by  all 
neceasary  parties,  and  perfected,  if  and  as  required,  by 
fine,  recovery,  acknowledgment,  inrolment  or  otherwise. 

See  8.  2  (ziL)  (xvi.). 

This  8.  does  not  prevent  objeotion  if  the  recitals  show  a  bad  or  jl 
insafficient  title. 

On  the  two  first  clauses  of  this  subs.,  see  and  consider  Be  National  Production  of 
Promndal  Bank  &  Marshy  1895, 1  Ch.  190,  and  the  cases  there  cited,   or  inquiry 
That  deci8ion,aDd  the  later  cases  of  Scott  v.  Alvarez,  1895,  2  Ch.  603,   into  early  title. 
614;  L^e  Interest  &c,    Corpn,  v.  Ea/adrin-Hand  &c.  Society,  1898, 
2  Ch.  230,  239,  establish  the  distinction  between  the  right  to  retain   Specific  perfor- 
the  deposit  and  the  ri  ght  to  specific  performance.  roance. 


Contract 
should  still 
fix  date  for 
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S.  3.  It  is  still  advisable  to  provide  expressly  in  all  contracts  as  to  the 

date  at  which  the  title  is  to  commence.    The  V.  &  P,  A.  leaves  it  open 

OTH^^^HS-  to  require  an  earlier  title  than  forty  years  in  cases  similar  to  those  in 

ACTIONS.        wliich  an  earner  title  than  sixty  years  could  previously  have  been 

j  ^required.    Thus  where  the  first  abstracted  deed  is  a  conveyance  under 

(^^ont^^f<^  Ja  trust  for  sale,  or  under  a  power,  or  the  bar  of  an  eptaji,  or  coniains 

I  recitals  or  other  matter  throwing  a  reasonaUe  doubt  upon  the  title  as 
fi respects  the  contents  or  construction  of  the  earlier  documents,  the 
I  ^purchaser  is  entitled  to  production,  if  not  to  an  abstract,  of  the  earlier 
commence-  title,  and  it  may  be  said  that  the  time  back  to  which  that  earlier  title 

ment  of  title,      ghould  be  shown  is  the  time  prescribed  by  law  for  commencement  of 

the  title  :  see  Farr  v.  Lovegrove,  4:  Drew.  170;  Sug.  V.  &  P.,  14th  ed., 
366  ;  Dart,  V.  &  P.,  6th  ed.,  p.  337  and  following  pp.  A  voluntary 
deed  dated  less  than  forty  years  back  is  not  a  proper  commencement 
of  the  title,  where  no  indication  of  the  nature  of  the  instrument  is 
given  by  the  contract :  Be  Marsh  &  EaH  OranvilUj  24  Ch.  D.  11. 
CoDstructiTe  As  to  the  bearing  of  this  subs,  on  the  doctrine  of  constructive 

notice.  notice,  see  note  to  C.  A.,  1882,  s.  3,  infra. 

Right  to  old  It  is  conceived  that  this  subs,  does  not  affect  a  purchaser's  right, 

deeds,  on  com-  ^f^^  completion,  to  have  production  of  old  deeds  known  to  be  in  a 

vendor's  possession  or  power :  see  Sug.  V.  &  P.,  14th  ed.,  pp.  407, 433 ; 
Dart,  V.  &  P.,  6th  ed.,  p.  762 ;  Farr  v.  Lovegrove,  4  Dr.  170,  note, 
pp.  182-3 ;  and  compare  Be  Duthy  cfr  Jesson,  1898, 1  Ch.  419. 

(4.)  Where  land  sold  is  held  by  lease  (not  indnding 
7^/±)^^'^^  •  under-lease),  the  purchaser  shall  assume,  unless  the  jspn- 
-^    '  trarv  appears,  that  the  lease  was  duly  granted;  and,  on 

production  of  the  receipt  for  the  last  payment  due*  for 

rent  under  the  lease  before  the  date  of  actual  completion 

of  the  purchase,  he  shall  assume,  unless  the  contr^y 

//   x)^cX  '^Uk,     *  ftPPOftySy  that  all  the  covenants  and  provisions  of  the  lease 

^'     ^  have  been  duly  performed  and  observed  up  to  the  date  of 

actual  completion  of  the  purchase. 

(5.)  Where  land  sold  is  held  by  under-lease  the  pur- 
chaser shall  assume,  unless  the  contrary  appears,  that  the 
under-lease  and  every  superior  lease  were  duly  granted ; 
and  on  production  of  the  receipt  for  the  last  payment  due 
for  rent  under  the  under-lease  before  the  date  of  actual 
completion  of  the  purchase,  he  shall  assume,  unless  the 
contrary  appears,  that  all  the  covenants  and  provisions  of 
the  under-lease  have  been  duly  performed  and  observed 
up  to  the  date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease,  and 
all  the  covenants  and  provisions  of  every  superior  lease. 
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S.  3. 

Sales  and 

OTHER  Traks- 

ACTI0N8. 

Coniracts  for 
Sale. 

"  The  receipt/* 


Lease  at  a 
nominal  rent. 


hare  been  paid  and  dnly  performed  and  observed  np  to 
that  date. 

The  receipt  of  the  superior  landlord  for  ground  rent  paid  byihe 
tenant  under  threat  of  distress  is  not  sufficient  under  subs.  5 :  Bt 
Sigsifu  d:  Fereival,  W.  N.,  1888,  p.  172 ;  32  SoL  J.  558.  As  to  the 
purchaser's  right  when  the  title  to  the  reversion  is  in  dispute,* see 
Pegier  t.  White,  33  Beav.  403.  As  to  what  will  be  evidence  of  no 
breach,  where  no  receipt  is  forthcoming,  see  Ringer  to  Thompson, 
51  L.  J.  (Ch.  D.)  42. 

Sabss.  4  and  5  cover  breaches  after  the  contract  and  up  to  comple- 
tbn  in  all  cases  where  a  rent  is  reserved :  see  Lawrie  v.  Lees,  14  Ch.  D. 
249;  7  Appi  Gas.  19.  But  they  do  not  apply  to  the  exceptional  case 
of  a  leage.at  a  peppercorn  rent  (Moody  &  Totes'  Contract,  28  Gh.  D. 
661 ;  30  »5.  344),  and  in  spch  a  case,  or  where  a  sub-term  created  for 
mortgage  purposes  is^ld  without  the  head-term,  it  should  be  ex- 
pressly provided  that  the  mere  fact  of  possession  at  the  time  of  com- 
pletion  of  tlie  parchase  Is  to  be's'ufficient  evidence  of  performance. 

(6.)  On  ^  sale  of  an^^roperty,  the  expenses  of  the  pro- 
doction  and  inspection  of  all  Acts  of  Parliament,  inclosure 
ainirds,  records,  proceedings  ofcourts,  court  rolls,  deeds, 
wills,  probates,  letters  of  administration,  and  other  Hocu- 
n^ts,  not  in  the  vendor^s  possession,  and  the  expenses  fljSii*/\^  £/ 
of  kll  jonmeyslncidental  to  sucli  production  or  inspection,  '  •  "^"^zV 
and  the  expenses  of  searching  for,  procuring,  making, 
rerifying,  and  producing  all  certificates,  declarations,  ((f&^j/cJi  zS 
evidences,  and  information  not  in  the  vendor's  possession, 
and  all  attested,  stamped,  office,  or  other  copies  or  abstracts 
of,  or  extracts  from,  any  Acts  of  Parliament  or  other 
documents  aforesaid,  not  in  the  vendor's  possession,  if  any 
aach  production,  inspection,  journey,  search,  procuring, 
making,  or  verifying,  is  required  by  a  purchaser,  either 
for  verification  of  the  abstract,  or  for  any  other  purpose, 
shall  be  bome  by^the  purchaser  who  requires  the  same; 
and  where  the  vendor  retoins  possession  of  any  document, 
the  expenses  of  making  any  copy  thereof,  attested  or  un- 
attested, which  a  purchaser  requires  to  be  delivered  to 
him,  shall  be  borne  by  that  purchaser. 

As  to  the  expense  of  producing  documents  and  of  attested  copies   Expenses  of 
which,  but  for  this  subs.,  would  be  borne  by  the  vendor,  see  Dart,   production. 
159, 6ih  ed. ;  Sug.  V.  &  P.,  14th  cd.,  pp.  446-53.    This  subs,  alters 
the  rale  as  to  the  expense  of  journeys  established  by  Hughes  v. 
Wynne,  8  Sira!  85. 
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S.  3. 

Sales  and 
OTHER  Trans- 
actions. 

Contracts  for 
Sale, 


Where  docu- 
ments cannot 
be  produced. 


Cases  not 
within  this 
subs. 


Meaning  of 
"  sale  made." 


Expenses  in  reference  to  documents  and  abstracts  of.  documents  not 
in  the  possession  of  the  vendor,  even  if  they  are  the  root  of  or  links  in 
the  title,  and  he  can  procure  their  production — as  in  the  case  of  deeds 
in  the  possession  of  his  mortgagees — are,  by  this  subs.,  thrown  on  the 
purchaser :  see  Be  Willett  &  Argenti,  W.  N.,  1889,  66 ;  60  L.  T.  735  ; 
Be  Ehsworth  &  Tidy,  42  Ch.  D.  23,  34 ;  Be  Stuart  <fe  Olivant,  1896, 
2  Ch.  328;' this  was  the  intention.  In  the  case  oi  Johnson  &  Tustin, 
28  Ch.  D.  84,  Pearson,  J.,  considered  that  this  subs,  enabled  a  vendor 
who  had  no  deeds  in  his  possession  except  the  conveyance  to  himself 
to  throw  on  the  purchaser  the  whole  expense  of  making  an  abstract 
of  the  prior  title,  but  this  decision  was  reversed :  30  ib.  42.  Every 
document  of  title,  from  the  commencement  of  the  title,  must  be 
abstracted  in  chief  by  the  vendor :  Be  Ehsworth  &  Tidy,  42  Ch.  D. 
23,  p;  34.  If  there  are  any  documents  of  which  the  vendor  cannot 
procure  the  production  he  should  protect  himself  against  production 
by  a  special  condition :  Be  ffcUi/ax  Bank  &  Wood,  43  Sol.  J.  124. 

The  subs,  does  not  affect  the  purchaser's  right  to  have,  at  the 
vendor's  expense,  the  title  deeds  on  completion :  Be  Duthy  &  Jesson, 
1898, 1  Ch.  419. 

Where  the  lessee  covenants  to  complete  a  house  to  the  satisfaction 
of  the  lessor's  surveyor,  the  certificate  of  the  surveyor  as  to  completion 
is  part  of  the  title,  and  it  must  be  obtained  at  the  vendor's  expense  : 
Moody  iSi  Yates'  Contract,  28  Ch.  D.  661 ;  30  ib.  344. 

Negative  searches  in  the  Irish  Deeds  Registry  must  be  furnished  at 
the  vendor's  expense :  Murray  &  Hegarty*8  Contract,  15  L.  R.  Ir.  510. 
The  Irish  practice  is  to  furnish  copies  as  well  as  an  abstract:  Be 
Furlong,  23  L.  R.  Ir.  407.         .     ,  r     t     -        /.      \    ^y  ^<^ 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of 
two  or  more  lots,  held  wholly  or  partly  under  the  same 
title,  shall  not  have  a  right  to  more  than  one  abstract  of 
the  common  title,  except  at  his  own  expense. 

(8.)  This  section  applies  only  to  titles  and  purchases 
on  sales  properly  so  called,  notwithstanding  any  inter- 
pretation in  this  Act 

(9.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  contract  of  sale, 
and  shall  have  effect  subject  to  the  terms  of  the  contract 
and  to  the  provisions  therein  contained. 

(10.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act. 

A  sale  is  made  wheu  there  is  a  complete  contract  for  sale.  The 
purchase-money  then  becomes  personal  estate  of  the  vendor,  and  the 
land  then  becomes  real  estate  of  the  purchaser :  see  Lysaght  v.  Edwards, 
2  Ch.  D.  507,  and  note  to  s.  4. 
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(11.)  Nothing  in   this  section  shall  be  constraed  as  ss.  8, 4. 

binding  a  purchaser  to  complete  his  purchase  in  any  case  SALmTlND 

where,  on  a  contract  made  independently  of  this  section,  other  Trass- 

and  containing  stipulations  similar  to  the  provisions  of  1 ' 

this  section,  or  any  of  them,  specific  performance  of  the  Contracts  for 

contract  would  not  be  enforced   against    him  by  the 

ConrL 

See  Rt  Naiional  Provincial  Bank  &  Marsh,  1895,  1  Oh.   190; 
ScxM  V.  Alvarez,  1895,  2  Oh.  603,  612-14. 

Under  this  s.,  taken  in  connection  with  the  V.  &  P.  A.,  and  in  par-  Effect  of  an 
ticular  as.  1  and  2  of  that  Act,  a  vendor  having  a  title  such  as  is  open  contract 
usually  accepted  by  a  willing  purchaser,  may  safely  enter  into  an  open  "*°*^  **'®       ' 
contract  for  sale,  without  fear  of  being  put  to  undue  expense  iu 
tnswering  requisitions  or  furnishing  evidence.     At  the  same  time  the 
purchaser  will  not  incur  more  risk  than  in  buying  under  suitable  con- 
ditions of  sale,  since  subs.  11  reserves  to  him  every  defence  in  an  action 
for  gpedfic  performance :  see  first  note  to  subs.  3  of  this  s. 

Tnistees  may  buy  or  sell  under  contracts  within  this  s.  (see  s.  66) ;   Trnstecs  pro- 
and  as  to  contracts  under  the  V.  &  P.  A,,  s.  2,  see  s.  15  of  the  T.  A.       tected. 

4. — (1.)  Where  at  the  death  of  any  person  there  is  Completion  of 
subsisting  a  contract  enforceable  against  his  heir  or  5^*"^***^' 
deyisee,  for  the  sale  of  the  fee  simple  or  other  freehold 
interest,  descendible  to  his  heirs  general,  in  any  land,  his 
personal  representative  shall,  by  virtue  of  this  Act,  have 
power  to  convey  the  land  for  all  the  estate  and  interest 
vested  in  him  at  his  death,  in  any  manner  proper  for 
giving  effect  to  the  contract. 

(2.)  A  conveyance  made  under  this  section  shall  not 
affect  the  beneficial  rights  of  any  person  claiming  under 
any  testamentary  disposition  or  as  heir  or  next  of  kin  of 
a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after 
the  commencement  of  this  Act. 

See  now  the  wider  provisions  of  L.  T.  A.  1897,  ss.  1  &  2,  infrh. 

**  Personal  Representative  " :  for  the  meaning  of  these  words,  com- 
pare s.  30 :  see  i?e  Parker's  Trusts,  1894, 1  Ch.  707. 

This  8.  should  be  read  in  connection  with  s.  30,  and  is  not  rendered    When  yendor 
nnneceasary  by  that  s.    A  vendor  who  has  contracted  to  sell  is  not  a   not  trustee, 
trustee  unless  the  contract  is  valid  and  binding  on  hoth  parties  at  his 
death :  LysagM  v.  Edwards,  2  Gh.  D.  506 ;  and  not  even  then,  it 
seems,  unless  he  received  the  purchase-money,  or  a  decree  for  specific 
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SS.  4,  5. 

Sales  and 
OTHER  Trans- 
actions. 

Contracts  for 
Sale. 


Case  where 
action  may 
still  be  neces- 
sary. 


This  s.  not 
required  where 
legal  estate  is 
outstanding. 

Does  not  apply 
to  tenant  in 
tail  or  copy- 
holds. 

Estates  pw 
autre  vie. 


performance  has  been,  or  would  as  a  matter  of  course  be,  made :  Ee 
CoUing,  32  Ch.  D.  333 ;  Be  Pagcmi,  1892, 1  Ch.  236 ;  Be  Beaufort,  43 
Sol.  J.  12. 

The  8.  applies  to  all  cases  where  there  is  a  contract  "enforceable 
against  the  heir  or  devisee,''  that  is  at  least  to  all  cases  where  there  is 
a  clear  written  contract  signed  bj  the  deceased  vendor.  The  purchaser 
may  then  waive  all  objections  and  insist  on  performance,  and  an  action 
will  not  now  be  required  merely  to  obtain  the  legal  estate  where  the 
vendor  has  died,  having  devised  the  land  in  settlement  or  otherwise  in 
such  manner  that  no  conveyance  can  be  obtained.  Bat  if  there  is  any 
doubt  whether  a  contract  binding  on  the  vendor  subsisted  at  his  death, 
an  action  will  still  be  necessary.  This  might  happen  in  case  of  a  parol 
contract  and  alleged  part  performance.  Matters  are  in  fact  placed  in 
the  same  position  as  if  there  was  a  devise  of  the  fee  to  trustees. 

Where  the  legal  estate  is  outstanding  at  the  time  of  the  vendor's 
death,  the  aid  of  this  s.  is  not  required.  The  person  in  whom  it  is 
outstanding  can  convey,  and  the  personal  representative  can  give  a 
discharge  for  the  purchase-money.    This  makes  a  complete  title. 

The  s.  does  not  apply  to  a  contract  by  a  tenant  in  tail  which  by  his 
death  becomes  incapable  of  being  enforced.  Nor  does  it  apply  to 
copyholds. 

It  applies,  however,  to  an  estate  pur  autre  vie  where  it  would 
devolve  on  the  heirs  general  as  special  occupants,  which  is  a  qtuisi 
descent :  Burton,  pi.  731,  Z>.  d.  Ilunter  v.  Bohinsmi,  8  Barn.  &  Cr. 
296.  If  the  executors  or  administrators  take  as  special  occupants 
the  aid  of  this  s.  is  not  required.  Leaseholds  for  lives  devised  in 
settlement  are  usually  vested  in  trustees,  in  which  case  also  a  convey- 
ance can  be  made  independently  of  this  s. 

The  s.  does  not  apply  to  the  peculiar  case  of  the  vendor  having  a 
power  of  appointment  which  he  does  not  exercise,  the  property  being 
settled  in  default  of  appointment :  see  Morgan  v.  MUman,  3  D.  M. 
&  G.  24 ;  Pry,  Spec.  Perf.,  2nd  ed.,  p.  68. 

As  to  the  *'  beneficial  rights  "  mentioned  in  subs.  2,  see  Jarman  on 
Wills,  4th  ed.,  vol.  L,  pp.  65-6 ;  Be  Thomas,  34  Ch.  D.  166 ;  Be  Pyle^ 
1895, 1  Ch.  724. 


Discharge  of 

Incumbrances 

on  Sale. 

Provision  by 
Court  for  in- 
cumbrances, 
and  sale  freed 
therefrom. 


Discharge  of  Ineurnhrcmces  on  Sale. 

5. — (1.)  Where  land  subject  to  any  incumbrance, 
whether  immediately  payable  or  not,  is  sold  by  the  Court 
or  out  of  Court,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  any  party  to  the  sale,  direct  or  allow  pay- 
ment into  Court,  in  case  of  an  annual  sum  charged 
on  the  land,  or  of  a  capital  sum  charged  on  a 
determinable  interest  in  the  land,  of  such  amount  as, 
when  invested  in  Government  securities,  the  Court  con- 
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S.  5. 


Salbb  and 
OTHER  Trans- 

ACTIONS. 

Discharge  of 

Inciitnbrances 

on  Siilc. 


/k. 


^-^ 

* 


V 


Bideis  will  be  sufficient,  by  means  of  the  dividends 
thereof,  to  keep  down  or  otherwise  provide  for  that 
charge,  and  in  any  other  case  of  capital  money  charged 
on  the  land,  of  the  amonnt  sufficient  to  meet  the  incum- 
bianee  and  any  interest  ^ue  {hereon ;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional 
amount  as  the  Court  considers  will  be  sufficient  to  meet 
the  contingency  of  further  costs,  expenses,  and  interest, 
And  any  other  contingency,  except  depreciation  of  invest- 
ments, not  exceeding^  one-tenth  _part  of,  .the  original 
amount  to  be  paid  in,  unless  the  Court  for  special  reason 
thinks  fit  to  require  a  larger  additional  amount. 

This  s.  is  confined  to  cases  of  sales  only. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and 
either  after  or  without  any  notice  to  the  incumbrancer, 
as  the  Court  thinks  fit,  declare  the  land  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conveyance,  or 
vesting  order  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the 
money  in  Court. 

See  Patching  v.  BuU,  30  W.  R.  244 ;  W.  N.,  1882, 113 ;  Dickin  v. 
Didnn,  30  W.  R  887 ;  Mil/ord  &c.  Co.  v.  Mowatt,  28  Ch.  D.  402 ; 
Archdale  v.  Anderson^  21  L.  R.  Ir.  527 ;  Seton,  5th  ed.,  pp.  1374, 
1589;  Be  Freme's  Contract,  1895,  2  Ch.  256,  264. 

(3.)  After  notice  served  on  the  persons  interested  in  or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may 
direct  payment  or  transfer  thereof  to  the  persons  entitled 
to  receiye  or  give  a  discharge  for  the  same,  and  generally 
may  give  directions  respecting  the  application  or  distri- 
bntion  of  the  capital  or  income  thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the 
commencement  of  this  Act,  and  to  sales  thereafter  made. 

For  the  purpose  of  bringing  this  s.  into  play,  the  Court  will  declare 
fatme  rights :  Be  Freme^s  Contract,  libi  sup.,  and,  on  appeal,  ih.  778, 
780. 

See  definition  of  incumbrance,  s.  2  (vii.) ;  also  Be  Bective  Estates,   How  applica- 
27  L,  R.  Ir.  364,  369.    Under  s.  69,  subs.  3,  the  application  to  the   t>on  to  Coort 
Court  will  be  by  sumipons ;  subss.  4,  5,  and  6  provide  for  the  notices  ™*  *' 
to  be  given ;  subs.  7  provides  for  costs. 
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SS.  5,  6. 


Sales  and 
OTHER  Trans- 
actions. 

Discharge  of 

Incumbrances 

on  Sale, 

Faoilities  given 
for  sale  of 
encnmbered 
estates. 

Costs  of  appli- 
cation. 


What  in- 
cumbrances 
included. 


Vendor  not 
compelled  to 
act  on  this  s. 


As  to  perpetual  charges^  see  s.  49. 

This  B.  greatly  facilitates  sales  of  encumbered  estates,  especially  when 
taken  in  connection  with  ss.  15,  16,  and  25.  It  applies  to  ordinary 
sales,  as  well  as  sales  by  the  Court.  Suppose  the  estate  to  be  subject 
to  a  jointure  or  portions  for  younger  children  under  age,  and  therefore 
not  yet  raisable,  the  owner  in  fee  could  not  sell  free  from  the  jointure 
unless  the  jointress  consented  to  release,  and  must  necessarily  sell 
without  any  release  of  the  portions  and  subject  to  depreciatory  con- 
ditions as  to  indemnity,  or  leaye  them  a  charge  to  be  allowed  out  of 
the  purchase-money ;  but  see  Mundy  A  Boper,  1899, 1  Ch.  275. 

Under  this  s.  and  ss.  15,  16,  and  25,  the  course  will  be  simple.  In 
the  case  of  a  sale  by  the  Court  the  proper  amount  can  be  set  aside  out 
of  the  purchase-money  when  paid  in.  In  the  case  of  a  sale  out  of 
Court,  the  owner  can,  when  the  contracts  are  signed,  and  on  the  faith 
of  the  incoming  purchase-money,  generally  procure  a  temporary  advance 
of  the  amount  required  to  be  paid  into  Court  to  answer  the  charges, 
and  thus  at  once  obtain  a  conveyance  or  vesting  order  (s.  5,  subs.  2). 
By  s.  69,  subs.  7,  the  Court  can  direct  by  whom  the  costs  of  any 
application  are  to  be  paid. 

A  capital  sum  or  an  annuity  payable  out  of  rents  and  profits  or  a 
capital  sum  charged  on  a  reversionary  interest  are  within  this  s.  (see 
s.  2  (viL)  ).  An  annual  sum,  whether  terminable  or  otherwise,  charged 
on  land,  and  a  capital  sum  charged  on  a  determinable  interest  in  land, 
constitute  the  two  cases  where  a  capital  sum  could  not  be  or  might  not 
properly  be  applied  out  of  the  proceeds  of  sale  in  discharge  of  the  in- 
cimibrance.  In  the  one  case  the  annuitant  is  entitled  to  have  payment 
of  the  annual  sum  continued  to  him ;  in  the  other  case,  capital  money 
should  not  be  applied  in  payment  of  the  charge  to  the  prejudice  of 
the  remainderman.  Therefore  this  s.  provides  for  the  application  of 
dividends  only  in  payment. 

It  seems  that  a  vendor  will  not  be  compelled  to  make  use  of  this  s. 
for  discharging  an  incumbrance — at  least,  where  it  would  inflict 
hardship  on  him :  Be  Cheat  Northern  B.  Go,  db  Sanderson,  25  Ch.  D* 
788,  where  the  learned  judge  seemed  to  think  that  the  s.  does  not  apply 
to  a  rent-charge  created  under  the  provisions  of  an  Act  of  Parliament, 
sed  qu.  It  has  been  treated  as  applying  to  rent  charges  annexed  to  a 
benefice  by  conveyance  under  29  &  80  Vict.  c.  Ill,  8.  9 :  see  Earl  of 
Devon's  8.  E.,  7  May,  1896,  Reg.  Lib.  A.  1179. 

It  is  conceived  that  any  surplus  income  after  paying  the  annual 
sum  for  keeping  down  interest  on  the  principal  sum  should  be  paid  to 
the  vendor  and  not  accumulated  as  an  addition  to  the  fund. 


General  Words.  General  Words. 

General  words  g. — (1.)  A  Conveyance  of  land  shall  be  deemed  to 

of  knd^^uiW  *  include,  and  shall  by  virtue  of  this  Act  operate  to  convey, 

ings,  or  manor,  ^ith  the  land,  all  buildings,  erections,  fixtures,  commons. 


OTHER  TbANB- 
ACriONS. 

General  Words. 
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hedges,  ditches,  fences,  ways,  waters,  watercourses,  liber-         ^'  ^ 
ties,  priyileges,  easements,  rights,  and  advantages  whatso-  ^Saues^and 
ever,  appertaining  or  reputed  to  appertain  to  the  land,  or 
acy  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houses  or  other 
buildings  thereon,  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey,  with  the  land, 
honses,  or  other  buildings,  all  outhouses,  erections,  fix- 
tures, cellars,  areas,  courts,  courtyards,  cisterns,  sewers,  /^*?^  /^ 
gutters,  drains,  ways,  passages,  lights,  watercourses,  liber-      ^k/<»>/  7 

ties,  privileges,  easements,  rights,  and  advantages  what-  (ff^'^}Xcii  -ii 
soever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to,  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them,  or  any  part  thereof. 

See,  on  this  subs.,  BeddingUm  ▼.  At^,  35  Gh.  D.  317 ;  Broomfidd 
V.  WiUums,  1897, 1  Ch.  602.     Oif^l^ w f)^  ^1^^  «4«  •  <^/ 1/ . n  P, 

(3.)  A  conveyance  of  a  manor  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Act  operate  to  convey 
with  the  manor,  all  pastures,  feedings,  wastes,  warrens, 
commons,  mines,  minerals,  quarries,  furzes,  trees,  woods, 
underwoods,  coppices,  and  the  ground  and  soil  thereof, 
fishings,  fisheries,  fowlings,  courts  leet,  courts  baron,  and 
other  courts,  view  of  frankpledge  and  all  that  to  view  of 
frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls, 
duties,  reliefs,  heriots,  fines,  sums  of  money,  amercia- 
ments, waifs,  estrays,  chief-rents,  quit-rents,  rentscharge, 
rents  seek,  rents  of  assize,  fee-farm  rents,  services, 
royalties,  jurisdictions,  franchises,  liberties,  privileges, 
easements,  profits,  advantages,  rights,  emoluments,  and 
hereditaments  whatsoever,  to  the  manor  appertaining 
or  reputed  to  appertain,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with  the  same,  or  reputed 
or  known  as  part,  parcel,  or  member  thereof. 

i 
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s.  6.  (4.)  This  section  applies  only  if  and  as  far  as  a  con- 

Sales  and     trary  intention  is  not  expressed  in  the  conveyance,  and 

^^^^  0N8  ^^  ^^^^  ^*^®  effect  subject  to  the  terms  of  the  conveyance 
—        and  to  the  provisions  therein  contained. 

General  TTord*. 

See,  on  this  subs.,  Beddington  v.  AUee^  35  Ch.  D.  317 ;  Broon\field 
V.  Williams,  1897,  1  Ch.  602. 

(5.)  This  section  shall  not  be  construed  as  giving  to 
any  person  a  better  title  to  any  property,  right,  or  thing 
in  this  section  mentioned  than  the  title  which  the  con- 
veyance gives  to  him  to  the  land  or  manor  expressed 
to  be  conveyed,  or  as  conveying  to  him  any  property, 
right,  or  thing  in  this  section  mentioned,  further  or 
otherwise  than  as  the  same  could  have  been  conveyed 
to  him  by  the  conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 


Effect  of  con- 
tracts un- 
altered. 


Use  of  general 
words  as  to 
land  or  houses. 


P^sements  used 
or  enjoyed  with 
but  not  appur- 
tenant to  land. 


This  s.  does  not  enlarge  the  rights  of  a  purchaser  under  his  contract. 
If  the  vendor,  before  the  Act,  was  not  bound  to  give  the  purchaser 
all  the  appurtenances  specified  in  the  s.,  he  can  still  limit  his  convey- 
ance accordingly :  Be  Peck  and  the  School  Board  for  London,  1893, 
2  Ch.  315. 

The  object  of  inserting  general  words  in  a  conveyance  was  to 
prevent  any  question  as  to  whether  a  particular  easement  or  right 
would  or  would  not  pass  without  those  words.  In  most  cases  the 
words  might  be  useless ;  still  in  some  case  they  might  be  required, 
as,  for  instance,  to  pass  reputed  rights  and  easements.  As  a  general 
rule  in  case  of  land  and  houses  they  merely  express  what  is  included 
in  the  description,  or  forms  part  and  parcel  of  the  land  or  houses,  and 
the  rights  and  easements  appurtenant  thereto,  t.e.  annexed  by  express 
or  implied  grant,  and  all  these  pass  with  the  land  or  houses  (Gkle,  48  ; 
63,  6th  ed. ;  Williams  Real  P.  328,  12th  ed.).  But  where  an  ease- 
ment has  become  extinct  by  unity  of  possession  of  the  dominant  and 
seryient  tenements,  a  conveyance  of  land  or  a  house  '*  with  all  ease- 
ments therewith  used  and  enjoyed,*'  will  operate  as  a  grant  de  novo 
of  the  easement  which,  though  at  one  time  appurtenant,  had  been 
extinguished  {Barlow  v.  Bhodes,  1  Cr.  &  M.  448 ;  Gale,  48 ;  67,  6th 
ed. ;  Williams  Real  P.  329,  12th  ed.).  Even  where  no  easemeiat 
existed  before  the  unity  of  possession,  but  a  way  was  used  with  one 
tenement  over  the  other,  a  grant  of  the  first-mentioned  tenement9 
**  together  with  all  ways  now  ttsed  or  enjoyed  therewith!^  would  pass  a 
right  of  way  {Barkshire  v.  Grttbh,  18  Ch.  D.  616) ;  and  in  some  cases 
the  result  would  be  the  same,  even  without  any  general  words  {Broivn 
V.  AlaboLster,  37  Ch.  D.  490,  at  p.  507 ;  see  also  Watts  v.  Kelson,  L.  R. 
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6  CL  Ap.  166 ;  Kay  v^  Oxley,  L.  B.  10  Q.  B.  360 ;  BaHng  v. 
Abingdon,  1892,  2  Gh.  374,  at  pp.  390,  398-9,  402) ;  but  not  as  a 
general  rale  if  the  grant  were  only  ''with  all  ways  appurtenant 
thereto"  (Harding  v.  Wihon,  2  B.  &  0.  96  ;  Bolton  v.  Bolton,  11  Ch. 
B.  970,  972 ;  Barlow  v.  Rhodes,  vhi  sup. ;  Brown  v.  Alabaster^  vhi 
nip. ;  Thomas  v.  (hoen,  20  Q.  B.  D.  225).  A  conveyance  after  1881 
win  similarly  operate  to  pass  reputed  easements  under  this  Act, 
witboat  any  express  general  words :  Broomfidd  v.  Williams,  1897, 1 
Ch.602. 

The  general  words  used  in  a  conveyance  of  a  manor  either  (1)  express 
what  is  incladed  in  the  description  as  parcel  of  the  manor  (see  Shep. 
ToQch.  92),  or  (2)  they  are  royal  franchises,  which  if  they  are  appur- 
tenant to  the  manor  pass  without  express  words,  but  not  otherwise ; 
Bee  Morris  v.  Dimes,  1  Ad.  &  El.  654. 

Mines  and  minerals  pass  under  a  conveyance  of  land  without  being 
expressly  mentioned,  except  in  copyhold  or  customary  assurances  and 
except  in  conveyances  to  railway  companies,  from  which  latter  they 
are  excepted  unless  expressly  mentioned ;  see  8  &  9  Vict.  c.  20,  s.  77. 
They  are  therefore  omitted  from  the  general  words  which  by  this 
section  are  made  applicable  to  land  and  houses,  but  are  included  in  the 
general  words  applicable  to  manors,  as  they  may  in  some  cases  have 
heoome  severed  from  the  manor,  and  once  severed  could  not  be  reunited 
to  it  as  they  might  be  to  the  sur£Etce  of  land  when  both  become  vested 
in  the  same  owner.  It  may  be  a  question  whether  an  enfranchisement 
of  copyholds  by  conveyance  of  the  fee  simple  reserving  the  minerals 
woald  not  operate  as  a  severance. 


SS.  6,  7. 

Sales  and 
OTHER  Trans- 
actions. 


General  Words. 


General  wordi 
aa  to  manors. 


Mines  and 
minerals. 


CavenatUsfor  Title.  Covenants  for 

Title. 

7. — (!•)  In  a  conveyance  there  shall,  in  the  several  covenants  for 
cases  in  this  section  mentioned,  be  deemed  to  be  included,  title  to  be 
and  there  shall  in  those  several  cases,  by  virtue  of  this 
Act,  be  implied,  a  covenant  to  the  effect  in  this  section 
stated,  by  the  person  or  by  each  person  who  conveys,  as 
fax  as  regards  the  subject-matter  or  share  of  subject- 
matter  expressed  to  be  conveyed  by  him,  with  the  person, 
if  one,  to  whom  the  conveyance  is  made,  ^r  with  the 
persons  jointly,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons, 
if  more  than  one,  to  whom  the  conveyance  is  made  as 
tenants  in  common,)  that  is  to  say : 

This  claose  shoold  be  read  in  connection  with  s.  64,  making  singular 
indnde  plural  and  plural  singular  in  implied  covenants.  S.  59, 
mb?.  2,  and  subs.  6  of  this  section  render  it  unnecessary  to  provide 
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S.  7. 

Salbs  and 
OTHER  Trans- 
actions. 

Cooenants  for 
Title. 

Covenant  need 
not  be  ex- 
pressed to  be 
for  heirs,  &c. 

Joint  and 
several  cove- 
nants, how 
implied. 


Covenant 
applies  to  sub- 
ject expressed 
to  be  convened. 


By  tenant  for 
life  and 
remainderman. 


Conveyance  by 
one  to  himself 
and  another. 


Covenants 
applicable  to 
all  property. 


On  conveyance 
for  valne,  by 
beneficial 


owner. 


expressly  that  the  covenant  shall  be  by  the  conyeying  party  "  for  him- 
self, his  heirs,  executors,  or  administrators,"  or  that  it  shall  be  with 
the  "  heirs  and  assigns  "  of  the  party  to  whom  the  conveyance  is  made. 
As  regards  acts  to  be  done  under  the  covenant,  when  made  with  two 
or  more,  this  s.  should  be  read  with  s.  60,  subs.  2. 

Therefore  when  **  A.  and  B.  as  beneficial  owners  hereby  convey,"  it 
is  implied  that  "  A.  and  B."  (plural,  s.  64)  **  hereby  for  themselves, 
their  heirs,"  &c.  (s.  59  (I)  (2)  ),  "  covenant,"  that  is,  they  give  a  joint 
covenant.  When  '*  each  of  them  A.  and  B.  as  beneficial  owner  hereby 
conveys,"  it  is  implied  that  ''each  of  them  hereby  for  himself,  his 
heirs,"  &c.  (s.  59  (1)  (2)  ),  "  covenants,"  that  is,  each  gives  a  several 
covenant.  Where  they  convey  in  both  modes  they  give  joint  and 
several  covenants.  Again,  in  the  covenant  for  further  assurance  the 
words  ''  at  the  request  and  cost  of  the  person,"  &c.,  where  the  convey- 
ance is  to  several  jointly,  include  '*  persons"  (s.  64)  and  the  survivors 
or  survivor  of  them,  and  the  person  on  whom  the  right  to  sue  on  the 
covenant  devolves  (s.  60  (1)  (2)  ). 

The  covenant  of  a  conveying  party  is  implied  ''as  regards  the 
subject-matter  or  share  of  subject-matter  expressed  to  be  conveyed  by 
him."  It  is  not  material  that  he  should  actually  convey  the  whole 
beneficial  interest  in  order  to  give  the  implied  covenant  as  to  the 
whole :  see  Re  Ray,  1896, 1  Oh.  468,  474-5.  Therefore,  in  the  case 
of  a  conveyance  by  tenant  for  life  and  remainderman  if  they  both 
convey  as  beneficial  owners  a  covenant  will  be  implied  by  both  as  to 
the  whole  fee,  joint  or  several  or  both,  according  to  the  mode  in  which 
they  convey. 

So  also  in  a  conveyance  by  tenant  for  life,  and  remainderman  for  life, 
or  in  tail  or  in  fee,  or  by  joint  tenants,  or  tenants  in  common,  there 
can  be  implied  covenants  joint  or  several  or  both,  as  to  the  entirety  or 
part,  as  may  be  required. 

Where  the  conveyance  is  by  one  to  himself  jointly  with  another — 
as  it  might  be  under  s.  50,  or  under  22  &  23  Vict.  c.  35,  s.  21 — ^it 
seems  doubtful  if  any  implied  covenant  can  be  given :  see  Moffatt  v. 
Van  MUlingen,  2  Bos.  &  P.  124,  note  (c) ;  J^e  Tastet  v.  Shaw,  1  B.  & 
A.  664;  Rose  v.  Povlton,  2  B.  &  Ad.  822;  Faulkner  v.  Lowe,  2  Ex. 
595 ;  Beecham  v.  Smiih,  E.  B.  &  E.  442. 

The  covenants  in  this  s.  are  applicable  to  property  of  all  kinds,  in- 
cluding policies  of  assurance,  reversionary  interests  in  personal  estate, 
choses  in  action,  and  personal  chattels :  see  the  definition  of  convey- 
ance, 8.  2  (v.). 

As  to  the  covenants  implied  by  this  s.  being  introduced  into 
registered  dispositions  of  land,  see  L.  T.  R.  r.  148. 

As  to  the  rights  of  a  purchaser  of  registered  land  to  any  covenants 
for  title  at  all,  see  L.  T.  A.,  1897,  s.  16  (3). 

As  to  covenants  for  title  implied  by  the  L.  T.  A.*s,  see  L.  T.  A., 
ss.  24,  39 ;  L.  T.  R.  rr.  85,  91. 

(A.)  In  a  conveyance  for  valuable  consideration,  other 
than  a  mortgage,  the  following  covenant  by  a  person  who 
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conveys  and  is  expressed  to  convey  as  beneficial  owner  ^']^^' 

(namely) :  Saleb  and 

That,  notwithstanding  anything  by  the  person  who  so  ^''j^xootl^^ 
conveys,  or  any  one  through  whom  he  derives  title, 


otherwise  thaii^^_  purchase  for  value,  made,  done,        ^ Title. 
executed,  or  omitted,  or   knowingly  suffered,  the  Right  to  con- 
person  who  80  conveys,  has,  with  the  concurrence  of  ^*^' 
every  other  person,  if  any,  conveying  by  his  direction, 
full  power  to  convey  the  subject-matter  expressed 
to  be  conveyed, [siibject  as,  if  so  expressed,  an^in 
the  manner  in   which,  it  is  expressed  to  be  con- 
veyed, and  that,  notwithstanding  anything  as  afore-  Q»»«t  ^^'m- 
said,  that  subject-matter  shall  remain  to  and  be 
quietly  entered  upon,  received,  and  held,  occupied, 
enjoyed,  and  taken,  by  the  person  to  whom  the  con-  ^^ 

veyance  is  expressed  to  be  made,  and  any  person     //^  /Ciyi^- 
deriving  title  under  him,  and  the  benefit  thereof    \}  I       J     ^ 
shall   be  received   and  taken  accordingly,  without  CfO^   - 

any  lawful  interruption  or  disturbance  by  the  person  ^ 

who  so  conveys  or  any  person  [conveying  by  his 
direction,  orJrightfuUy  claiming  or  to  claim  by» 
through,  under,  or  in  trust  for  the  person  who  so 
conveys,  g^r  any  person  conveying  by  his  directioiVj 
or  by,  through,  or  under  any  one  [not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made^  through 
whom  the  person  who  so  conveys  derives  title,  other- 
wise  than  by  purcbase  for  value ;  and  that,  freed  Freedom  from 
and  discharged  from,  or  otherwise  by  the  person  who  '^^**™  "^^*' 
so  conveys  sufficiently  indemnified  against,  all  such 
estate5«,  incumbrances,  claims,  and  demands  '''other 
than  those  subject  to  which  the  conveyance  is  ex- 
pressly madias  either  before  or  after  the  date  of  the 
conveyance  nave  been  or  shall  be  made,  occasioned, 
or  suffered  by  that  person  (or  by  any  person  con- 
veying by  his  directio^  or  by  any  person  rightfully 
claiming  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  (^r  by,  through,  or  under  any 
person  conveying  by  his  direction,*  or  by,  through, 
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S.  7  (A). 

Sales  and 
OTHER  Trans- 
actions. 

Covenants  for 
Title. 

Farther  assur- 
ance. 


How  conreying 
party  to  be 
described. 


Word  "  con- 
vey "  not 
necessary. 


or  tuxdfif.Ai^y  one  through  whom  the  person  who  so 
conveys,  derives  titl&.alhecsifi§  than  by  purchase  for 
X^Loq;  and  further^  that  the  person  who  so  conveys, 
(and  any  person  conveying  by  his  directionj  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance^Cother  than  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  madej  by, 
through^  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any  person  con- 
veying by  his  direction,  or  by,  through,  ,or  under 
^jHf  onpi^  through  whom  thfi  persoiL  who  so  conveys 
dft^ivPH  tif.1flinthflrwiflfl  than  bj jjiuxchMe  ior  value, 
will,  from  time  to  time  and  at  all  times  after  the  date 
.  of  the  conveyance,  on  the  request  and  at  the  cost  of 
any  person  to  whom  the  conveyance  is  expressed 
to  be  made,  or  of  any  person  deriving  title  under 
him,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  person  to 
wliom  the  conveyance  is  made,  and  to  those  deriving 
title  under  him,(8ubject  as,  if  so  expressed,  anq  in 
the  manner  in  which  the  conveyance  is  expressed  to 
be  made,  as  by  him  or  them  or  any  of  them  shall  be 
reasonably  required : 
(in.  which  covenant  a  purchase  for  value  shall  not  be 
(leemed  to  include  a  conveyance  in  consideration  of 
marriagQ) : 

"  Conveys  and  is  expressed  to  convey :  *'  see  Be  Ray^  1896, 1  Ch.  468, 
47-46. 

As  to  covenants  by  tenants  in  common,  see  Sutton  v.  Baillie,  65 
L.  T.  528. 

The  meaning  of  subss.  1-4  is  that  the  actual  words  of  conveyance 
must  describe  the  conveying  party  as  "  beneficial  owner,"  or  "  settlor," 
or  otherwise  (as  intended) :  see  the  4th  Sch.  to  the  Act,  Forms  I.,  III., 
and  IV.  It  is  not  sufficient  to  recite  the  nature  of  his  ownership,  or 
object  of  the  deed,  and  then  for  him  to  convey  simply.  He  must  be 
expressed  to  convey  as  "  beneficial  owner,"  "  settlor,"  or  otherwise  as 
the  case  may  require. 

It  is  not  necessary,  in  order  that  a  conveyance  may  operate  under 
this  s.,  to  use  the  word  "  convey "  or  "  conveyance."    These  words 
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ioclade  all  the  operative  words  **  assign,"  &c.,  ordinarily  used,  see  s.  2    S.  7  (A),  (B). 
(t.),  and  may  be  used  instead  of  the  word  "  grant,"  see  s.  49  and  the 
schedules  to  this  Act  where  "  convey "  is  used  to  pass  a  fee  simple^  other  Trans- 
and  8.  57  which  enacts  that  deeds  using  expressions  to  the  like  effect  as        actions. 

in  the  4th  schedule  shall  he  suflBcient.    Accordingly  it  is  immaterial  

what  word  is  used;  in  a  conveyance  in  fee  '•  grant **  may  be  used;  in      ^^^ritU 
a  conveyance  under  a  power  "  appoint'^  may  be  used ;  and  in  the  case 
of  personal  estate  *'  assign  "  may  be  used,  all  these  words  being  equally   ^^^  iv^eient. 
capable  of  attracting  the  covenants  in  this  s. 

The  expression  *'  purchase  for  value  "  is  not  to  include  a  conveyance    <«  Purchase  for 
m  oonaideration  of  marriage  for  the  reason  that  the  covenant  E,  infrdf   value." 
bj  a  settlor  is  a  limited  covenant.    Therefore  a  person  deriving  title 
imder  a  marriage  settlement  should  covenant  as  to  the  acts  of  the 
settlor  in  the  same  manner  as  he  would  covenant  for  the  acts  of  his 
ancestor  if  be  were  conveying  as  heir  at  law. 

A  voluntary  conveyance  (if  it  be  not  a  settlement  to  which  covenant  Coyenants  in 
£  is  made  applicable)  still  requires  an  express  covenant,  if  any  is  voluntary 
intended  to  be  given,  but  in  most  cases  no  covenant  would  be  conveyance, 
given. 

If  A.  takes  by  conveyance  on  a  sale  by  B.,  who  takes  under  a  settle-   How  far  back 
mcnt,  voluntary  or  otherwise,  made  by  C.,  then  B.  derives  title  "other-   covenant 
wise  than  by  purchase  for  value  "  through  C,  and  in  the  conveyance 
by  B.  to  A.  the  implied  covenant  by  B.  would  extend  to  the  acts  of  C.        i  i^  r  *>•  ' 
Bat  A.  does  not  derive  title  "  otherwise  than  by  purchase  for  value '' 
through  B.  and  consequently  not  through  C,  and  on  a  conveyance  by 
A  his  implied  covenant  would  extend  only  to  his  own  acts.     This  i    ,       *    ^^ 
aj^iears  clear  if  we  consider  that,  assuming,  the  settlement  voluntary,  I    •       *     ( 
G.  could  before  the  Voluntary  Conveyances  Act,  1893,  have  defeated  j       K 
it  by  conveyance  for  valae  before  A.'s  purchase  but  not  afterwards.  I 
The  implied  covenant  therefore  extends  back  only  to  acts  subsequent  "^  ' 

to  the  last  conveyance  for  value  not  being  a  settlement. 

The  words  of  qualification,  *' notwithstanding  anything,"  &c.,  con-  Qualification 
trol  all  four  branches  of  the  covenant :  David  v.  Sabin,  1893,  1  Ch.  of  covenant. 
523. 

**  Omitted  "  :  see  David  v.  Sabiii^  ubi  sup,  **  Omitted." 

As  to  the  vendor's  liability  for  the  acts  or  defaults  of  persons  claim-   Persons  claim- 
ing under  him,  see  David  v.  SMn,  ubi  sup,  ing  under  the 

Notice  to  the  purchaser,  by  mention  in  the  conveyance  or  otherwise,  ''^^  ^^' 

of  defects  of  title,  is  not  enough  to  absolve  the  vendor  from  liability   Conveyance, 

0  ,  •*     it  subject  as 

onder  the  covenants  for  title :  see  Page  v.  Midland  Railway  Co,y  1894,     ^  ^  expressed." 

1  Ch.  11,  over-ruling  Hunt  v.  White,  37  L.  J.  Ch.  326. 

Covenant  (A)  does  not  apply  to  money  due  for  paving  expenses, 

vbere  it  is  only  recoverable  from  the  owner-  personally,  and  is  not  a 

charge  upon  the  land :  Egg  v.  Blayney,  21  Q.  B.  D.  107 ;   Be  Beties- 

a»riA  A  Bicher,  37  Gh.  D.  535. 

On  conveyance 

(R)  In  a  conveyance  of  leasehold  property  for  valu-  for  ^^lae,  by 
able  consideration,  other  than  a  mortgage,  the  following  i>«noficiai 

D  2 
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OTHEK  TrANS- 
AOnONS. 


Covenants  for 
Title. 

VaUdity  of 
lease. 


's.  7(B),  (C).   further  coYODant  by  a  person  who  conveys  isind  is  ex- 
Salm^nd     pj'^ssed  to  convey  as  beneficial  owner  (namely) : 

That,  notwithstanding  anything  by  the  person  who  so 
conveys,  or  any  one  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value,  made,  done, 
executed,  or  omitted,  or  knowingly  suffered,  the 
lease  or  grant  creating  the  term  or  estate  for  which 
the  land  is  conveyed  is,  at  the  time  of  conveyance, 
a  good,  valid,  and  effectual  lease  or  grant  of  the 
property  conveyed,  and  is  in  full  force,  unforfeited, 
unsurrendered,  and  in  nowise  become  void  or  void- 
able, and  that,  notwithstanding  anything  as  afore- 
said, all  the  rents  reserved  by,  and  all  the  covenants, 
conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  part  of  the  lessee  or  grantee 
and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed, 
and  performed  up  to  the  time  of  conveyance : 
(iu  which  covenant  a  purchase  for  value  shall  not  be 
deemed  to  include  a  conveyance  in  consideration  of 
marriage) : 


On  assignment 
of  leaseholds 
express  cove- 
nant by  pur- 
chaser still 
required. 

On  surrender 
of  leaseholds, 
express  coye- 
nant  still 
required. 


On  mortgage 
by  beneficinl 
owner. 


Hight  to 
convey. 


The  Act  does  not  provide  for  the  covenant  of  indemnity  against  rent 
and  covenants  by  a  purchaser  on  the  assignmeDt  of  leaseholds.  The 
circumstances  differ  so  much  that  a  general  covenant  could  not  easily 
be  framed.  Moreover  the  purchaser  does  not  always  execute  the  deed  : 
but  see  L.  T.  A.  s.  39. 

It  would  seem  that,  in  a  surrender  of  a  lease,  there  should  be  either 
an  express  covenant  by  the  |)er8on  who  conveyn,  or  an  exclusion,  under 
subs.  7,  of  the  covenant  implied  under  clause  (B.),  which  assumes  the 
existence  of  a  landlord  standing  aloof  as  a  third  party. 

The  case  of  David  y.  Sahin^  cited  on  covenant  (A),  shows  the  need 
uf  taking  a  covenant  on  a  surrender. 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  follow- 
ing covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely) : 

That  the  person  who  so  conveys,  has,  with  the  con- 
currence of  every  other  person,  if  any,  conveying 
by  his  direction,  full  power  to  convey  the  subject- 
matter  expressed  to  be  conveyed  by  him,  subject  aa, 
if  so  expressed,  and  iu  the  manner  in  which  it  is 


OONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881.      37 

0) 
expressed  to  be  conveyed ;  and  also  that,  if  default      s.  7  (C). 

is  made  in  payment  of  the  money  intended  to  be     sales  and 
secured  by  the  conveyance,  or  any  interest  thereon,  othkr  trans- 

or  any  part  of  that  money  or  interest,  contrary  to         

any  provision  in  the  conveyance,  it  shall  be  lawful    ^*''*5^'^*^ 
for  the  person  to  whom  the  conveyance  is  expressed  q^,.^^  ^^^j 
to  be  made,  and  the  persons  deriving  title  under  m^^^t* 
him,  to  enter  into  and  upon,  or  receive,  and  thence- 
forth quietly  hold,  occupy,  and  enjoy  or  take  and 
have,  the  subject- matter  expressed  to  be  conveyed, 
or  any  part  thereof,  without  any  lawful  interruption 
or  disturbance  by  the  person  who  so  conveys,  or  any 
person  conveying  by  his  direction,  or    any  other 
person  not  being  a  person  claiming  in  respect  of  an 
estate  or  interest  subject  whereto  the  conveyance 
is  expressly  made ;  and  that,  freed  and  discharged  Freedom  from 

m  ^^  .       t       .J  1  incumbrance. 

from,  or  otherwise  by  the  person  who  so  conveys 
sufficiently  indemnified  against,  all  estates,  incum- 
brances, claims,  and  demands  whatever,  other  than 
those  subject  whereto  the  conveyance  is  expressly 
made ;  and  further,  that  the  person  who  so  conveys  Further  lusur- 
and  every  person  conveying  by  his  direction,  and 
every  person  deriving  title  under  any  of  them,  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance, or  any  part  thereof,  other  than  an  estate  or 
interest  subject  whereto  the  conveyance  is  expressly 
made,  will,  from  time  to  time  and  at  all  times,  on 
the  request  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title 
under  him,  but,  as  long  as  any  right  of  redemption 
exists  under  the  conveyance,  at  the  cost  of  the  person 
so  conveying,  or  of  those  deriving  title  under  him, 
and  afterwards  at  the  cost  of  the  pnrson  making  the 
request,  execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  conveyance  and  every  part  thereof 
to  the  person  to  whom  the  conveyance  is  made,  and 
to  those  deriving  title  under  him,  subject  as,  if  so 


ance. 
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S.  7  (C),  (D), 

Sales  and 
OTHER  Trans- 
actions. 

Covenants  for 
Title, 

Bill  of  Salo. 

On  mortgage 
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by  bene6cial 
owner. 

Validity  of 
lease. 


Payment  of 
rent  and  per- 
formance of 
covenants. 


On  settlement. 


exptessedy  and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  aa  by  him  or  them  or 
any  of  them  shall  be  reasonably  required : 

Covenant  (C)  inserted  in  a  Bill  of  Sale  makes  it  void :   Ex  parte 
Stanford,  17  Q.  B.  D.  259. 

(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold 
property,  the  following  further  covenant  by  a  person  who 
conveys  and  is  expressed  to  convey  as  beneficial  owner 
(namely) : 
That  the  lease  or  grant  creating  the  term  or  estate  for 
which  the  land  is  held  is,  at  the  time  of  conveyance, 
a  good,  valid,  and  effectual  lease  or  grant  of  the 
land  conveyed  and  is  in  full  force,  unforfeited,  and 
unsurrendered  and  in  nowise  become  void  or  void- 
able, and  that  all  the  rents  reserved  by,  and  all  the 
covenants,  conditioDs,  and  agreements  contained  in, 
the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to 
be  paid,  observed,  and  performed,  have  been  paid, 
observed,  and  performed  up  to  the  time  of  convey- 
ance ;  and  also  that  the  person  so  conveying,  or  the 
persons  deriving  title  under  him,  will  at  all  times, 
as  long  as  any  money  remains  on  the  security  of  the 
conveyance,  pay,  observe,  and  perform,  or  cause  to  be 
paid,  observed,  and  performed  all  the  rents  reserved 
by,  and   all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the 
part  of  the  lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and  performed, 
and  will  keep  the  person  to  whom  the  conveyance  is 
made,  and  those  deriving  title  under  him,  indemni- 
fied against  all  actions,  proceedings,  costs,  charges, 
damages,  claims  and  demands,  if  any,  to  be  incurred 
or  sustained  by  him  or  them  by  reason  of  the  non- 
payment of  such  rent  or  the  noD-observance    or 
non-performance  of  such  covenants,  conditions,  and 
agreements,  or  any  of  them : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  follow- 
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ing  covenant  by  a  person  who  conveys  and  is  expressed   s.  7  (K),  (F). 

to  convey  as  settlor  (namely) :  SamTIito 

That  the  person  so  conveying,  and  every  person  de-  other  tramb- 

riving  title  under  him  by  deed  or  act  or  operation  of         ' 

law  in  his  lifetime  subsequent  to  that  conveyance,    ^^'^^^^ 
or  by  testamentary  disposition  or  devolution  in  law,  yot  further 
on  his  death,  will,  from  time  to  time,  and  at  all  ff"?"?^' 
times,  after  the  date  of  that  conveyance,  at  the 
request  and  cost  of  any  person  deriving  title  there- 
under, execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  persons  to 
whom  the  conveyance  is  made  and  those  deriving 
title  under  them,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which  the  conveyance  is  expressed 
to  be  made,  as  by  them  or  any  of  them  shall  be 
reasonably  required : 

It  18  conceived  that  "  a  conveyance  by  way  of  settlement "  need  not, 
to  come  within  this  sube.,  contain  limitations  by  way  of  succession ; 
bat  that  it  is  enongh  if  it  disposes  of  property  for  the  benefit  of  some 
other  person  or  some  corporation  :  compare  Be  Flayer,  15  Q.  B.  D. 
682;  Be  Vansittart,  1893,  1  Q.  B.  181,  decisions  on  s.  47  of  the 
Bankruptcy  Act,  1883. 

The  old  practice  in  settlements  was  for  the  settlor  to  give  the  ordinary  Covenant*  in 
vendor's  covenants  for  title.  This  can  still  be  done,  where  the  settle-  "J*^®^^"^' 
mentis  "a  conveyance  for  valuable  consideration,"  by  making  him  t^to^ 
ooDTey  as  beneficial  owner  instead  of  as  settlor,  and  so  incorporating 
covenant  (A).  The  old  practice  is  inconvenient.  If  a  charge  be  8U(>- 
pressed  or  accidentally  overlooked,  the  trustees  on  discovering  it  become 
boond  to  sue  the  settlor.  The  amount  to  be  recovered  might  be  such 
tt  to  leave  him  penniless  and  make  proceedings  in  bankruptcy  necessary. 
This  cannot  be  for  the  benefit  of  the  wife  or  family,  and  is  an  obliga- 
tion which  should  not  be  imposed  on  trustees.  There  should  be  either 
DO  covenant  for  title,  or  at  most  this  limited  covenant  (E),  which  binds 
the  settlor  purporting  to  convey  the  fee  simple,  to  bar  an  estate  tail 
(iee  DaviM  v.  ToR^mache,  2  Jur.  N.  S.  1181,  1185 ;  Bankes  v.  Small, 
36  Ch.  D.  716),  or  execute  a  valid  appointment  under  a  power,  or  do 
any  other  like  act  for  confirming  the  settlement,  but  does  not  throw 
un  him  any  obligation  to  discharge  incumbrances  created  before  the 
settlement :  compare  Be  Jones,  1893,  2  Ch.  461. 

(P.)  In  any  conveyance^  the  following  covenant  by  On  conveyance 
every  person  who  conveys  and  is  expressed  to  convey  as  mortgagee. 


i 
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tumbnuices. 


s.  7  (F).      trustee  or  mortgagee,  or  as  personal  representative  of 

Sales  and    ^  deceased  person,  or  as  committee  of  a  lunatic  so  found 

OTHER  Trans-  ^y  inquisition,  or  under  an  order  of  the  Court,  which 

ACTIONS.  ,    ,,    ,        ,  ,  ,  , 

—        covenant    shu.1   be  deemed  to  extend   to  every   sucli 

^*^^^  ^^    person's  own  acts  only  (namely) : 

Against  in-  That  the  pctson  so  conveying  has  not  executed   or 

done^  or  knowingly  suffered,  or  been  party  or  privy 
to,  any  deed  or  thing,  whereby  or  by  means  whereof 
the  subject-matter  of  the  conveyance,  or  any  part 
thereof,  is  or  may  be  impeached,  charged,  affected,  or 
incumbered  in  title,  estate^  or  otherwise,  or  whereby 
or  by  means  whereof  the  person  who  so  conveys  is  in 
anywise  hindered  from  conveying  the  subject-matter 
of  the  conveyance,  or  any  part  thereof,  in  the  manner 
in  which  it  is  expressed  to  be  conveyed. 


Covenant  by 

outgoing 

trustee. 


"Party  OP 

It 
privy. 

"  Privy." 


On  conveyance 
by  direction 
o^  beneficial 
owner. 


Oq  a  change  of  trustees  the  oovenant  against  incumhrances  of  an 
outgoing  trustee  is  now  of  less  importance  than  it  was :  any  wrongful 
incambrance  being  a  breach  of  trust  for  which  there  is  a  remedy 
independently  of  the  covenant.  Before  the  Act  32  &  33  Vict,  a  46, 
the  covenant  was  useful  as  making  the  breach  of  trust  a  specialty 
debt  having  a  priority  :  see  Holland  v.  Holland,  4  Ch.  App.  449 ;  nor 
is  it  quite  useless,  for  that  purpose,  even  now :  see  n.  to  s.  59,  in/ra. 
It  also,  in  regard  to  T.  A.,  1888,  s.  8,  leaves  more  time  for  an  action 
to  be  brought  against  the  trustee. 

"  Party  or  privy  " :  'see,  on  the  force  of  these  words,  Hohson  v.  Mid- 
dleton,  6  B.  &  C.  295;  Clifford  v.  Hoare,  L.  R.  9  C.  P.  362;  Sugden, 
V.  &  P.,  14th  ed.,  pp.  603-4. 

The  word  "  privy  "  does  not  mean  "  having  knowledge "  (which 
would  make  the  covenant  to  a  great  extent  an  absolute  covenant  for 
title),  but  means  partici|)ation  in  some  act  so  as  to  be  bound  thereby  : 
see,  per  Tindal,  C.J.,  Woodhouse  v.  Jenkins,  9  Bingh.  441 ;  Tkorne 
V.  Heard,  1894, 1  Ch.  606 ;  Century  Diet.  tit.  «*  Privity." 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by 
direction  of  a  person  expressed  to  direct  as  beneficial 
owner  another  person  conveys,  then,  within  this  section, 
the  person  giving  the  direction,  whether  he  conveys  and 
is  expressed  to  convey  as  beneficial  owner  or  not,  shall 
be  deemed  to  convey  and  to  be  expressed  to  convey  as 
beneficial  owner  the  subject-matter  so  conveyed  by  his 
direction ;  and  a  covenant  on  his  part  shall  be  implied 
accordingly. 


wife. 
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Under  subs.  1  the  covenaat  implied  on  the  part  of  any  i^erdon  s.  7.    i  y 

conveying  relates  to  what  he  himself  conveys.     Under  this  subs,  the  

covenant  implied  on  the  part  of  the  person  directing  applies  to  what   ry^fif^^^^- 
another  conveys  by  his  direction.  -  The  same  result  would  be  attained        jcriONS. 
by  making  him  convey  by  way  of  confirmation  as  beneficial  owner.  

This  snbe.  is  intended  to  apply  to  a  case  like  that  of  a  sale  by     Covenants  fijr 
trustees  under  a  power  by  the  direction  of  the  tenant  for  life.     Since 
the  S.  L.  A.,  the    tenant    for   life  will   generally  be   himself   the 
veodor.    llie  old  practice  was  to  make  the  tenant  for  life  covenant   Old  practice  an 
generally  as  if  he  were  a  vendor  seised  in  fee.    Latterly  the  practice   *^  covenants 
has  been  to  confine  his  covenant  to  his  life  estate  only  (see  Dart,   j.^e. 
V.  &  P.  620,  6th  ed. ;  2  Dav.  Conv.  261  (o),  4th  ed.),  and  a  proviso  so 
limiting  the  covenant  and  operating  under  subs.  7  of  this  s.  should  be 
added. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  implied  cove- 
as  beneficial  owner,  and  the  husband  also  conveys  and  is  ^^^^^^  ^J^' 
expressed  to  conyey  as  beneficial  owner,  then,  within  this  husband  and 
section,  the  wife  shall  be  deemed  to  convey  and  to  be 
expressed   to   convey   by   direction   of  the   husband  as 
beneficial  owner ;  and,  in  addition  to  the  covenant  im- 
plied on  the  part  of  the  wife,  there  shall  also  be  implied, 
first,  a  covenant  on  the  part  of  the  husband  as  the  person 
giving  that  direction,  and  secondly,  a  covenant  on  the 
part  of  the  husband  in  the  same  terms  as  the  covenant 
implied  on  the  part  of  the  wife. 

The  object  of  this  subs,  is  to  enable  covenants  on  the  part  of  the 
hnsband  to  be  incorporated  where  husband  and  wife  convey. 

The  wife  may  convey  with  consent  of  the  husband,  the  husband  not 
conveying.  Then  the  covenant  is  by  the  wife  only,  to  the  effect  that 
notwithstanding  anything  done  by  her,  &c.,  or  any  one  through  whom 
she  derives  title  otherwise  than,  &c.  But  the  general  practice  is  for 
the  wife  to  convey,  and  the  husband  also  to  convey  and  to  confirm. 
In  that  case  the  wife  and  the  husband  should  each  be  expressed  to 
convey  as  beneficial  owner ;  then,  within  this  subs.,  she  will  be  deemed 
to  convey  by  the  direction  of  her  husband  as  beneficial  owner,  and  the 
three  following  covenants  will  be  implied : — (1)  by  the  wife  as  bene- 
fidil  owner  binding,  (a)  if  the  conveyance  is  made  before  1883,  her 
present  separate  property,  which  she  is  not  restrained  from  anticipating : 
see  Pike  v.  Fitzgihbon,  17  Ch.  D.  454 ;  (h)  if  the  conveyance  is  made 
after  1882,  but  before  the  6th  of  December,  1893,  and  if  she  has  any 
Rich  separate  property  (but  not  otherwise :  see  PcUliser  v.  Ourneyt 
19Q.B.  D.  519;  Stogdon  v.  Lee,  1891,  1  Q.  B.  661)  such  present 
separate  property,  and  also  her  future  separate  property  which  she 
is  not  restrained  from  anticiiiating  (see  M.  W.  P.  A.,  s.  1,  (3),  (4^, 
s.  19)  so  long  as  she  is  not  discovert :  see  Pelton  Brothers  v.  Harrison , 
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1891, 2  Q.  B.  422 ;  and  (c)  if  the  oonyeyance  is  after  the  5th  of  December, 
1893  (see  M.  W.  P.  A.,  1893),  all  her  present  separate  property  and, 
whether  she  has  any  present  separate  property  or  not,  all  her  future 
separate  property,  and  all  property  she  may  own  while  discoyert,  but 
without  prejudice  to  any  restraint  on  anticipation ;  (2)  by  the  husband 
as  bene6cial  owner ;  and  (3)  by  the  husband  in  the  same  terms  as  the 
covenant  implied  on  the  part  of  the  wife,  that  is  in  effect,  that  notwith- 
standing anything  done  by  her  or  by  any  one  through  whom  she 
derives  title  otherwise  than,  &c. 

Where  a  married  woman  conveys  under  a  power  she  and  her  husband 
may  in  like  manner  each  be  expressed  to  convey  as  beneficial  owner, 
then  the  three  covenants  above  mentioned  will  be  implied.  The 
second  of  those  covenants  (being  the  first  x>f  the  husband's  covenants) 
will  not  be  of  importance,  but  his  second  covenant  corresponds  with 
the  usual  one  entered  into  by  him  in  similar  cases  independently  of 
this  Act. 

Where  the  wife,  married  before  1883,  conveys  as  beneficial  owner 
property  acquired  beneficially  by  her  after  1882,  the  concurrence  of  her 
husband  is  no  longer  necessary,  as  he  takes  no  interest,  and  she  disposes 
of  it  as  2kfefM  sole  (M.  W.  P.  A.,  s.  5);  nor  for  the  same  reason  is  it 
necessary  as  to  the  beneficial  interest  in  any  property  of  a  woman 
married  after  1882,  %b,  s.  2. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not 
expressed  to  convey  as  beneficial  owner,  or  as  settlor,  or 
as  trustee,  or  as  mortgagee,  or  as  personal  representative 
of  a  deceased  person,  or  as  committee  of  a  lunatic  so 
found  by  inquisition,  or  under  an  order  of  the  Court,  or 
by  direction  of  a  person  as  beneficial  owner,  no  covenant 
on  the  part  of  the  person  conveying  shall  be,  by  virtue 
of  this  section,  implied  in  the  conveyance. 

A  conveyance  can  still  be  drawn  in  the  old  form.  The  character  in 
which  the  conveying  party  conveys  should  then  not  be  stated,  and 
covenants  can  be  inserted  in  express  words. 

(5.)  In  this  section  a  conveyance  includes  a  deed 
conferring  the  right  to  admittance  to  copyhold  or  cus- 
tomary land,  but  does  not  include  a  demise  by  way  of 
lease  at  a  rent,  or  any  customary  assurance,  other  than 
a  deed,  conferring  the  right  to  admittance  to  copyhold 
or  customary  land. 

By  s.  2  (v.)  "  conveyance  "  includes  a  covenant  to  surrender.  The 
statutory  covenants  contained  in  this  s.  may  therefore  be  incorporated 
in  the  deed  of  covenant,  but  they  cannot  be  incorporated  in  the  sur- 
render unless  it  is  under  seal.    They  may  also  be  incorporated  in  all 
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cftses  where  customary  or  copyhold  lands  can  be  dealt  with  as  free-  s.  7. 

holds,  for  instance,  where  ihey  pass  by  bargain  and  sale  under  a  power  

in  a  will,  or  by  deed  and  admittance  by  virtue  of  the  S.  L.  A.,  1882,  or  J^^^^^Z^ 

,  ,  ,  •!      •  J  OTHER    iRAM^ 

Otherwise,  or  where  an  equity  is  conveyed.  actions. 

As  to  the  covenants  for  lessor's  title  implied  by  law  in  a  lease,  see  

Ba^iu»  &  Co.  V.  Uoyd  &  Sons,  1895, 1  Q.  B.  820 ;  2  Q.  B.  610.    And  Cot^^for 

as  to  the  usual  express  limited  covenant,  see  Clayton  v.  Leech,  41  Ch.  (;^yenaiit  in  a 

D.  103;  Earrison  v.  Muncaster,  1891,  2  Q.  B.  680;  KeUy  v.  Sogers,  lease. 
1892, 1  Q.  B.  910. 

(6.)  The  benefit  of  a  coyeDant  implied  as  aforesaid 
shall  be  annexed  and  incident  to,  and  shall  go  with,  the 
estate  or  interest  of  the  implied  covenantee,  and  shall  be 
capable  of  being  enforced  by  every  person  in  whom  that 
estate  or  interest  is,  for  the  whole  or  any  part  thereof, 
from  time  to  time  vested. 

This  subs,  makes  all  covenants  implied  under  this  s.  run  with  the  Benefit  of 
land  90  as  to  be  enforceable  by  every  person  interested  under  the  implied  cove- 
cooveyance,  as  to  whose  rights,  see  David  ▼.  Sabin,  1893,  1  Ch.  523,   n"t»  in  this  s. 
536-7,  640-1,  645-6.    It  precludes  any  difficulty  as  to  what  covenants   ^J^^nJ* 
do  or  do  not  run  with  the  land,  as  to  which  see  note  to  s.  58.    An 
implied  covenant  under  this  s.  will  therefore  be  more  valuable  than 
the  ordinary  covenant,  on  the  right  to  which  see  Browning  v.  Wright, 
2  B.  &  P.  13 ;  Church  v.  Brown,  15  Ves.  268.     As  to  a  purchaser's 
right  to  a  chain  of  covenants,  see  ScoU  v.  Alvarez,  1895,  1  Ch.  596, 
606. 

See  farther  as  to  covenants,  ss.  58-60  and  64. 

(7.)  A  covenant  implied  as  aforesaid  may  be  vstried  or 
extended  by  deed,  and,  as  so  varied  or  extended,  shall, 
as  &r  as  may  be,  operate  in  the  like  manner,  and  with 
all  the  like  incidents,  effects,  and  consequences,  as  if  such 
variations  or  extensions  were  directed  in  this  section  to 
be  implied. 

This  subs,  enables  provisions  to  be  inserted  modifying  the  statutory   y    •  «.•       e 
covenant  in  any  agreed  manner.    As  so  modified  it  will  be  equivalent,   statutory 
in  effort,  for  the  purpose  of  running  with  the  land  and  otherwise,  to  covenants  may 
the  simple  statutory  covenant.    A*proviso  now  generally  used  limiting   ^  made, 
the  covenants  for  title  by  a  tenant  for  life  is  an  example  of  a  variation 
under  subs.  7,  and  is  a  valid  proviso  and  not  repugnant  to  the  cove- 
ifcmt:  see  Williams  v.  Hathaway,  6  Ch.  D.  544,  and  n.  to  subs.  2. 

(8.)  This  section  applies  only  to  conveyances  made 
after  the  commenoement  of  this  Act. 
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Eo^cution  of  Purehase  Deed. 

8. — (1.)  On  a  sale,  the  purchaser  shall  not  be  entitled 
to  require  that  the  conveyance  to  him  be  executed  in  his 
presence,  or  in  that  of  his  solicitor  as  such ;  but  shall  be 
entitled  to  have,  at  his  own  cost,  the  execution  of  the 
conveyance  attested  by  some  person  appointed  by  him, 
who  may,  if  he  thinks  fit,  be  his  solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act. 

See  8.  2  (v.)  (viii.),  supra. 

The  s.  precludes  the  questions  raised  ia  Viney  ▼.  Chaplin,  4  Drew, 
237, 2  D.  &  J.  468 ;  Essex  y.  Daniel,  L.  R.  10  C.  P.  538 ;  and  Ex  parte 
Swinbanks,  11  Oh.  D.  525.  It  is  applied,  by  L.  T.  A.  1897,  s.  9  (1), 
to  transfers  of  registered  land. 
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documents. 


Production  and  Safe  Custody  of  Tide  Deeds. 

9. — (1.)  Where  a  person  retains  possession  of  docu- 
ments, and  gives  to  another  an  acknowledgment  in 
writing  of  the  right  of  that  other  to  production  of  those 
documents,  and  to  delivery  of  copies  thereof  (in  this 
section  called  an  acknowledgment),  that  acknowledgment 
shall  have  effect  as  in  this  section  provided. 

(2.)  An  acknowledgment  shall  bind  the  documents  to 
which  it  relates  in  the  possession  or  under  the  control  of 
the  person  who  retains  them,  and  in  the  possession  or 
under  the  control  of  every  other  person  having  possession 
or  control  thereof  from  time  to  time,  but  shall  bind  each 
individual  possessor  or  person  as  long  only  as  he  has 
possession  or  control  thereof;  and  every  person  so  having 
possession  or  control  from  time  to  time  shall  be  bound 
specifically  to  perform  the  obligations  imposed  under 
this  section  by  an  acknowledgment,  unless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident 

(3.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  lime 
at  the  request  in  writing  of  the  person  to  whom  au 
acknowledgment  is  given,  or  of  any  person,  not  being  a 
lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or   right   through   or   under  that  person,  or  otherwise 
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beoomji^  through  or  under  that  person  interested  in  or         s.  9. 
affected  by  the  terms  of  any  document  to  which  the     s^i^^T^ui, 
acknowledgment  relates.  other  Tranb- 

(4.)  The  obligations  imposed  under  this  section  by  an       ^^'^^^' 

acknowledgment  are —  Production  and 

(i.)  An  obligation  to  produce  the  documents  or  any  of  mu  Deeds. 
them  at  all  reasonable  times  for  the  purpose  of 
inspection,  and  of  comparison  with  abstracts  or 
copies  thereof,  by  the  person  entitled  to  request 
production  or  by  any  one  by  him  authorized  in 
writing;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any  of 
them  at  any  trial,  hearing,  or  examination  in 
any  court,  or  in  the  execution  of  any  commission 
or  elsewhere  in  the  United  Kingdom,  on  any 
occasion  on  which  production  may  properly  be 
required,  for  proving  or  supporting  the  title 
or  claim  of  the  person  entitled  to  request  pro- 
duction, or  for  any  other  purpose  relative  to 
that  title  or  claim ;  and 

(iii)  An  obligation  to  deliver  to  the  person  entitled 
to  request  the  same  true  copies  or  extracts, 
attested  or  unattested,  of  or  from  the  documents 
or  any  of  them. 

(5.)  All  costs  and  expenses  of  or  incidental  to  the 
specific  performance  of  any  obligation  imposed  under 
this  section  by  an  acknowledgment  shall  be  paid  by  the 
person  requesting  performance. 

It  is  conceived  that  where  a  mortgagor  gives  an  acknowledgment  to    Mortgagor  and 
h»  mortgagee,  it  is  unnecessary  to  vary  (under  suhs.  13,  infrh)  the   mortgagee. 
proTision  made  by  this  subs,  as  to  costs  and  expenses,  by  expressly 
giving  them  to  the  mortgagee,  or  adding  them  to  his  security.    The 
mortgagee,  though  liable,  in  case  the  deeds  get  into  other  hands,  to  pay 
tbe  costs  and  expenses  in  the  first  instance,  would  be  entitled  to  add 
tbem  to  his  security  as  against  the  mortgaged  property,  on  general 
principles,  if  the  specific  performance  of  the  obligation  was  required 
for  the  purposes  of  his  security :  see  National  Provincial  Bank  of 
En^nd  ▼.  Oamex,  31  Gh.  D.  ^^2. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to 
damages   for   loss  or  destruction  of,  or  injury  to,  the 
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s.  9.        documents    to    which  it  relates,  from  whatevei  cause 


Sales  and      *"«^» 

HER  TrA 
ACTIONS. 


OTHER    RANs-      rpj^jg  ^^  removes  certain  difficulties  as  to  covenants  for  production 


running  with  the  land,  and  makes  the  legal  right  to  production  co-ex- 

Production  and  tensive  with  the  equitable  right  (as  to  which,  see  Fain  ▼.  Ayert^  2  Sim. 

^mhL^ds^^  &  St.  633,  Dart,  ch.  ix.,  s.  2,  p.  473,  6th  ed. ;  cb.  xii.,  s.  6,  p.  ^26). 

Also  it  removes  the  personal  liability  of  the  original  covenantor  after 

^^^  ^.8^^  ^°    he  has  parted  with  the  documents,  and  transfers  that  obligation  to 

awimilated  to    ^^^  subsequent  possessor,  but  for  the  period  only  of  his  possession. 

the  equitable     This  personal  liability  has  sometimes  compelled  a  covenantor  to  retain 

right.  documents  after  he  had  ceased  to  be  interested  in  any  land  a£fected  by 

them,  or  else  to  incur  the  expense  of  obtaining,  and  of  procuring  the 

Effect  of  8.  9.     covenantee  to  accept,  a  substituted  covenant.    A  person  retaining 

documents  is  now  enabled  to  give  (1)  an  acknowledgment  of  the  right 

of  production,  and  (2),  an  undertaking  for  safe  custody,  together  or 

'    separately.    The  first,  unlike  a  covenant  to  the  same  efifect,  may  safely 

be  given  by  a  trustee  or^  mortgagee.     He  can  always  produce  the 

documents  while  he  has  possession  of  them,  and  he  ceases  to  be  liable 

after  he  has  parted  with  them.    He  should  only. give  the  Ackoi^wledg- 

ment  and  not  the  undertaking:    see  n.  to  subs.  14.    An  ordinary 

vendor  will  be  liable  to  give  both  in  the  absence  of  special  contract. 

As  to  the  right  of  the  vendor  to  retaiu  documents,  see  Y.  &  P.  A.,  s. 

2,  r.  5.  • 

No  liability  to       Subs.  6  expressly  excludes  all    liability  to  damages  for  loss  or 

damages  where  destruction  where  an  acknowledgment  only  is  given.    The  liability  for 

acknowledg-      damages  arises  only  upon  an  undertaking  under  subs.  9. 

■ 

^"^"'  (7.)  Any  person  claiming  to  be  entitled  to  the  benefit 

of  an  acknowledgment  may  apply  to  the  Court  for  an 
order  directing  the  production  of  the  documents  to  which 
it  relates,  or  any  of  them,  or  the  delivery  of  copies  of  or 
extracts  from  those  documents  or  any  of  them  to  him, 
or  some  person  on  his  behalf;  and  the  Court  may,  if  it 
thinks  fit,  order  production,  or  production  and  delivery, 
accordingly,  and  may  give  directions  respeoting  the 
time,  place,  terms,  and  mode  of  production  or  delivery, 
and  may  make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 
with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act 
satisfy  any  liability  to  give  a  covenant  for  production 

Acknowledg-     ^^^  delivery  of  copies  of  or  extracts  from  documents. 

ment  substi- 
tuted for  Where  by  general  law,  and  in  the  absence  of  special  contract,  a 

*^°I?^'**  *®        l)erson  would  be  bound  to  give  a  covenant  for  production  and  delivery 
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of  copi^  (as  to  which  see  Sug.  Y.  &  P.,  14th  Ed.,  Ch.  11,  s.  6,  and  g,  9, 

Cooptr  T.  Efnery,  1  Ph.  388),  subs.  8  enables  him  to  give  an  acknow-  

ledgment  in  place  of  the  covenant,  but  does  not  compel  him  to  do  so.      Sales  and 

OTHER    1  RAlfS' 

He  still  has  the  option  of  giving  a  covenant,  an  option  not  likely  to       aotzoxs. 

-  be  exercised,  as  the  covenant  creates  a  more  onerous  liability.    This  

8.  applies  only  to  liabilities  respecting  documents  incurred  after  1881 :  Production  and 

ie«»i4i>14  Safe  Custody  of 
«ewt».14.                                                     ,        ^        ,,          .    ,.     t^       TitU  Deeds. 

Where  a  conveyance  is  made  to  u^es  the  acknowledgment  should, 

like  the  old  covenant  for  production,  be  made  to  the  grantee  to  uses.  Where  convey- 

Thc  persons  interested  under  the  limitations  will  then,  as  "claiming  "**  m    e  o 
any  estate,  <&c.,  through  "  that  grantee  (see  subs.  3)  be  entitled  to  the 
benefit  of  the  acknowledgment. 

(9.)  Where  a  person  retains  possession  of  documents 
and  gives  to  another  an  undertaking  in  writing  for  safe 
custody  thereof,  that  undertaking  shall  impose  on  the 
person  giving  it,  and  on  every  person  having  possession 
or  control  of  the  documents  from  time  to  time,  but  on 
'each  individual  possessor  or  person  as  long  only  as  he 
has  possession  or  control  thereof,  an  obligation  to  keep 
the  documents  safe,  whole,  UDcancelled,  and  undefaced, 
unless  preyented  from  so  doing  by  fire  or  oth^r  inevitable 
accident. 

This  sube.,  as  compared  with  the  ordinary  covenant  for  production,   Liability  under 
operates  as  a  relief  to  the  person  bound  to  produce.    It  makes  him   undertaking  is 
liable  for  damages  only  wbile  the  documents  are  in  his  possession.   ^|^Z      ^^^ 
On  the  other  hand,  it  imposes  an  additional  liability  on  any  person 
aiterwards  acquiring  possession  of  the  documents,  making  him  liable 
in  damages  for  loss  or  destruction,  a  liability  not  necessarily  devolving 
OD  him  under  the  ordinary  covenant  merely  by  reason  of  his  receiving 
the  documents  from  a  person  who  had  covenanted  for  safe  custody. 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit 
of  sDch  an^undertaking  may  apply  to  the  Court  to  assess 
damages  for  any  loss,  destruction  of,  or  injury  to  the 
documents  or  any  of  them,  and  the  Court  may,  if  it 
thinks  fit^  direct  any  inquiry  respecting  the  amount  of 
damage,  and  order  payment  thereof  by  the  person  liable, 
and  may  noiake  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  an;^  other  matter  connected 
with  the  appUcation.  -  ^n^Kknow- 

ledgment  or 
Ao  application  to  the  Court  under  this  subs,  or  under  subs.  7  should   for  damages, 

be  by  sommons :  see  s.  69  (3).  ^^^  ™ade. 


i 
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S.  9.  As  to  the  question  of  damages,  see  Hornby  v.  McUcham,  16  Sim.  825, 

and  Brown  v.  Sewell.  11  Hare,  49.    In  James  v.  Bumsey,  11  Ch.  D. 

OTHER  Trans-  ^^®*  '^®  mortgagor  was  held  entitled  to  an  indemnity,  but  not   to 

ACTIONS.  compensation. 

^wiuctionand      (n.)  An  undertakiDg  for  safe  custody  of  documents 
Title  Deeds,    shall  by  virtuc  of  this  Act  satisfy  any  liability  to  give  a 
Damages  for      coveuant  for  Safe  custody  of  documents. 

loss  of  deeds. 

See  note  to  subs.  8. 

(12.)  The  rights  conferred  by  an  acknowledgment  or 
an  undertaking  under  this  section  shall  be  in  addition  to 
all  such  other  rights  relative  to  the  production,  or  inspec- 
tion, or  the  obtaining  of  copies  of  documents  as  are  not, 
by  virtue  of  this  Act,  satisfied  by  the  giving  of  the 
acknowledgment  or  undertaking,  and  shall  have  effect 
subject  to  the  terms  of  the  acknowledgment  or  under- 
taking, and  to  any  provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  acknowledgment 
or  undertaking. 

(14.)  This  section  applies  only  to  an  acknowledgment 
or  undertaking  given,  or  a  liability  respecting  documents 
incurred,  after  the  commencement  of  this  Act. 

The  covenant  for  production  of  documents  intended  to  be  superseded 
by  this  s.  imposed  two  obligations,  (1)  an  obligation  to  produce,  (2) 
an  obligation  to  keep  eafe.     The  first  could  be  enforced  by  specific 
performance,  but  the  remedy  on  the  second  was  damages  only.     The 
old  practice  was  that  a  trustee   selling  did  not  give  any  covenant. 
Latterly  it  has  been  cuhtomary  for  him  to  give  a  covenant  limited  so 
as  to  bind  himself  personally  while  having  possession  of  the  documents, 
and  so  as  to  bind  the  same,  so  far  as  may  be,  in  the  hands  of  other 
persons,  **  but  so  as  not  to  create  any  further  liability,"  or  "  so  as  not 
to  create  any  liability  lor  d*images."    With  this  limitation  inserted  it 
is  conceived  that  the  part  of  the  covenant  as  to  safe  keeping  should 
have  been  omitted,  the  limitation  of  liability  being  repugnant   ancl 
void  :   Williams  v.  Hathaway^  6  Ch.  D.  544;  but  this  does  not  seem 
always  to  have  been  attended  to  in  the  precedent  books.     However 
this  may  be,  the  general  rnle  is  that  a  trustee  does  not  covenant  except 
for  his  own  acts,  and  ought  not  to  be  asked  to  guarantee  the  safety  of 
documents  which  might  be  lost  without  his  personal  neglect,  as,  for 
instance,  by  his  solicitor  on  a  journey,  when  properly  removing  theiii. 
In  this  view  trustees  ought  only  to  give  an  acknowledgment  under 


Whether  trus- 
tees should 
give  under- 
taking. 
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this  &  and  not  an  undertaking.     If  they  give  an  undertaking  any  S.  9. 

daznages  incurred  could  not,  it  is  apprehended,  in  the  absence  of  special 
pnnrision,  be  recouped  to  them  out  of  the  part  of  the  trust  estate  re-  ^^q^j^  TrInb- 
tuned:  see,  however,  on  the  question  whether  trustees  should  give        actions. 
the  undertaking  as  well  as  the  acknowledgment,  37  Sol.  J.,  pp.  4,  73,  — ;— 

78.    But  on  the  purchase  of  an  estate  with  deeds  bound  by  an  under-  ^J^!^!^  f 
taking,  the  liability  would  be  one  attached  by  law  to  the  estate,  and      ^^-^^  Deeds. 
in  a  proper  case  the  trustees  would  be  entitled  to  be  recouped  any  loss. 
The  same  principle  applies  to  mortgagees. 

The  old  practice  was  to  take  the  covenant  for  production  of  docu-  Acknowledg- 
ments by  a  separate  deed,  and  not  to  include  it  in  the  conveyance.  ™*?'  °'  under- 
On  subsequent  dealings  it  was  kept  off  the  abstract,  and  no  oppor-   indaded  in  the 
tanity  was   given  for   making    requisitions   as    to   the  documents   oonvejance. 
mentioned  in  the  covenant.    Having  regard  to  the  Act,  22  &  23  Vict. 
e. .35,  8.  24,  it  is  conceived  that  a  solicitor  cannot  now  safely  omit 
^ving  an  abstract  of  a  document  of  even  date  with  the  conveyance 
oranmencing  a  title. 

Under  the  C.  A.,  s.  3  (3),  when  a  conveyance  becomes  a  root  of  title 
uy  requisition  as  to  prior  documents  is  precluded,  and  there  is  ther&- 
iore  no  special  reason  for  giving  an  undertaking  by  a  separate  writing 
onlns  tbe  schedule  of  documents  would  make  the  conveyance  incon- 
Teniently  long,  but  it  seems  best  so  to  give  it,  and  if  so  given  it  can 
be  destroyed  when  production  has  ceased  to  be  of  importance. 

A  separate  writing,  under  hand  only,  should  bear  a  sixpenny  agree-  Stamp  on  an 
meat  stamp.  Though  not  a  document  clearly  included  in  the^tamp  acknowledg- 
Act,  it  might  be  held  to  be  in  effect  an  agreement.  Swm'^  ^^^'^^' 

An    acknowledgment  and   undertaking  being    substituted  for  a 
covenant,  the  expense  will  be  borne  by  the  person  who  would  pay  for   ^hOTn*to  be 
the  covenant,  but,  besides  the  stamp,  the  expense  will  in  any  case  be  borne, 
no  more  than  the  mere  cost  of  making  out  a  schedule  of  documents. 

The  liability  of  a  person  giving  an  acknowledgment  or  undertaking  No  indemnity 
eeaaes  when  the  documents  are  delivered  over,  and  attaches  to  the   required  on 
person  receiving  them.     Therefore  no  indemnity  need  be  taken  on  ^®"^®T  o^«r. 
delivery  over,  but  it  is  conceived  that  they  must  be  properly  delivered 
orer,  that  is  to  say,  to  a  person  haying  an  interest  in  the  property  to 
which  they  relate. 

The  acknowledgment  or  undertaking  must  be  given  by  a  person  S.  only  applies 
who  retains  the  documents,  ».e.  who  actually  has  possession  of  them.   *®  P«1J*®'" 
Therefore  where,  as  sometimes  happens  on  a  sale  of  property  in  mort-   having  pos- 
glge,  the  mortgagor  and  mortgagee  are  required  to  place  themselves  session  of 
midcr  an  obligation  for  production,  the  obligation  by  the  mortgagee  documents, 
being  limited  to  the  period  during  which  he  has  possession,  he  alone 
can  ^ve  an  acknowledgment.    The  mortgagor  does  not  retain  the 
deeds,  and  his  obligation  is,  not  to  produce,  but  to  procure  production, 
ttd,  if  required,  must  be  provided  ^for  by  covenant  in  the  old  form  : 
Si  Pursdl  &  Deakin,  W.  N./l893/ 152.    It  is  wrong  to  make  the 
mortgagor  in  such  a  case  give  an  undertaking  for  safe  custody.    His 
mjdertaking  has  no  operation  under  this  Act.     It  operates  as  an 
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SS.  9,  10. 

Sales  and 
OTHER  Tbjlsb- 

ACTIONS. 


Production  and 

Safe  Oiutody  of 

Title  Deeds. 

Production  by 
mortgagee. 

Custody  of 
deeds  by 
equitable 
tenant  for  life. 

Leases. 

Rent  and  bene- 
fit of  lessee's 
coYenants  to 
run  with 
reversion. 


<i/^**^ 


«  Benefit  of. 
condition  of 
re-entry.** 


Beneficial 
owner  as  well 
as  legal  rever- 
sioner entitled 
to  sue. 


Apportion- 
ment. 


unqualified  ordinary  contract  for  safe  custody,  and  renders*  him  liable 
for  loss  or  destruction  of  the  deeds  after  he  has  ceased  to  have  any 
interest  in  them,  and  the  person  to  whom  it  is  given  has  not  the 
benefit  of  subs.  10  of  this  s. 

Under  s.  16,  in/rd,  a  mortgagee,  under  a  mortgage  made  after  1881, 
is  bound  to  produce  the  deeds  in  his  custody  or  power  to  any  person 
entitled  to  redeem,  and  to  permit  him  to  take  copies  or  abstracts. 

As  to  the  terms  on  which  an  equitable  tenant  for  life,  as  between 
himself  and  his  trustees,  is  entitled  to  custody  of  title  deeds,  see  JSe 
Bumahy,  42  Ch.  D.  621;  Be  Wythea,  1893,  2  Ch.  369;  Be  Newen, 
1894,  2  Ch.  297. 

III. — Leases. 

10. — (1.)  Rent  reserved  by  a  lease,  and  the  benefit  of 
every  covenant  or  proyision  therein  contained,  having 
reference  to  the  subject-matter  thereof,  and  on  the 
lessee's  part  to  be  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained, shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  <q  in  any  part 
t^)g|:eQ4  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  thjit  reyersiouftiy 
estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from 
time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole,  or  any  part,  as  the  case  may  require,  of  the 
land  leased.' 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

It  seems  a  conveyance  of  the  reversion  does  not  pass  tie  right  to 
forfeit  for^ndition  ftlyeady  hrokpn  :  Hunt  v.  Biehop^  8  Ex.  675 ; 
Hunt  V.  Bemnant,  9  Ex.  635 ;  Jenkins  v.  Jones,  9  Q.  B.  D.  128, 131  ; 
Williams  on  Seisin,  p.  125 ;  but  see  Challis,  R.  P.  p.  67  (n),  2nd  ed. 

This  8.  gives  to  the  **  person  entitled  to  the  income,"  that  is,  the 
beneficial  owner,  as  well  as  the  legal  reversioner,  the  right  to  sue.  It 
also  gives  a  mortgagee  the  right  to  sue  on  the  lessee's  covenants  in  a 
lease  made  under  s.  18  of  this  Act  by  the  mortgagor:  Municipal^  <fcc.. 
Building  Soc.  v.  Smith,  22  Q.  B.  D.  70. 

As  to  some  of  the  difiQculties  provided  against  by  this  s.  see  Oreen- 
away  v.  Hart,  14  Com.  B.  340 ;  YeUowly  v.  Gotver,  11  Exch.  274. 

As  to  the  right  of  one  tenant  in  common  of  the  reversion  to  sue 
alone,  see  Boberts  v,  Holland,  1893, 1  Q.  B.  665. 

And  as  to  apportionment  of  rent  and  covenants  on  severance  of  the 
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TwersioLBij  estate,  by  aeaignment  or  surrender,  see  Mayor  of  Swansea      SS.  10,  11. 

T.  TkomM,  10  Q.  B.  D.  48 ;  BaynUm  v.  Morgan^  21  Q.  B.  D.  101,  and  

on  appeal,  22  Q.  B.  D.  74«    These  cases  seem  to  lead  to  the  conclusion .       Lkasbs. 

that  where  the  reversion  is  severed  and  the  rent  is  properly  appor-l  a^,^  y.^^L.^ 

tioned  the  lessee  is  legally  bound  by  such  apportionment  though  W  *^rfv^,f*i^ 

has  not  assented,  and  then  s.  12,  jpos^,  apportions  the  condition  of  ' 

re-^ntry. 

As  to  the  cases  in  which  the  benefit  of  covenants  by  lessees  ran  with 
the  reversion  prior  to  this  Act^  see  Spencer's  Case,  and  notes,  1  Smith, 
L  C.  65,  72,  et  seq.,  9th  ed. 

And  as  to  the  case  of  the  grant  of  a  mere  easement  for  a  term.  Lease  of 
see  Martyn  v.   Williams,  1  H.  &  N.  817 ;   Hooper  v.  Clark,  L.  R.  eawment. 
2  Q.  B.  200;  Lord  Eastings  v.  K  E.  By.  Co.,  1898,  2  Ch.  674; 
W.  N^  1899,  30  (4). 

IL — (1.)  The  oblifi^ation  of  a  coyenant  entered  into  by  Obligation  of 

.  lessor's  cove- 

a  lessor  with  reference  to  the  subject-matter  of  a  lease  nants  to  ran 
shall,  if  and  as  far  as  the  lessor  has  power  to  bind  the  ''****  reversion, 
reversionary  estate  immediately  expectant  on  the  term    J^^  it^^^^f^ 
granted  by  the  lease,  be  annexed  and  incident  to  and     MjriMi.^^  S* 
shall  go  with  that  reyersionary  estate,  or  the  seyeral     ^>»^^*^^1T 
parts  thereof,  notwithstanding  seyerance  of  that  rever-     /^^TvT^) 
aonary  estate,  and    may  be  taken  adyantage  of   and      .^^  „7 
enforced  by  the  person  in  whom  the  term  is  from  time  to 
time  yested  by  conyeyance,  deyolution  in  law,  or  other- 
wise ;  and,  if  and  ad  far  as  the  lessor  has  power  to  bind 
the  person  from  time  to  time  entitled  to  that  reyer- 
sbnary  estate,  the  obligation  aforesaid  may  be  taken 
advantage    of    and    enforced    against    any    person    so 
entitled. 

^)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

This  8.  makes  legally  hinding  on  the  successors  in  title  of  a  person  Lessor's  cove- 
who  grants  a  lease  under  a  power,  all  covenants  which,  as  against  the  °*^^  ^^  leases 
remainderman,  the  grantor  has  power  to  enter  into;  see  WUson  v. 
Queen's  Club,  1891,  3  Ch.  522,  where,  however,  this  s.  was  not 
expressly  referred  to. 

As  to  the  cases  in  which  the  obligation  of  covenants  by  lessors  ran 
with  the  reversion  before  this  Act,  see  Spencer's  Case,  and  notes  ubi 
mp.  As  to  the  obligation  of  covenants  running  with  the  land, 
generally,  see  note  to  s.  58 ;  and  Ecdes  v.  Mills,  1898,  A.  C.  360. 

This  8.  necessarily  does  not  apply  to  cases  where  the  covenants  are 
Dot  severable  in  their  nature,  or  are  not  attributable  to  particular  parts 
of  the  demised  property. 

E  2 
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A. 

r   ^* 


88.  11, 12. 
.  Leases. 

Principle  of 
32  Hen.  8, 
c.  84,  extended 
to  leaies  bind- 
ing the  legal 
reversioner. 


Estoppel. 


Apportion- 
ment  of  eon 
ditioDS  on 
eeyeranoe, 


The  two  preceding  ss.  effect  a  considerable  extension  of  the  prin- 
ciple of  the  Act  32  IleD.  8,  c.  34,  whereby  the  benefit  of  a  covenant 
was  annexed  to  the  reversion ;  see  Lord  EcuUngs  v.  N.  E,  By,  Co,^ 
1898, 2  Ch.  674 ;  Wr^ulMtiiiffn^  In  order  to  be  within  that  Act, 
the  covenant  must  have  been  entered  into  with  the  owner  of  the  legal 
reversion,  so  that  in  a  lease  under  a  power  reserved  to  the  mortgagor 
by  the  mortgage  deed,  a  covenant  by  the  lessee  with  the  mortgagor  did 
not  run,  but  was  a  covenant  in  gross,  the  mortgagor  not  being  the  legal 
revermonftT.  But  the  Act  8  &  9  Vict  p.  106,  s.  5,  enabled  the  lessee 
to  covenant  with  the  mortgagee  though  not  a  party  to  the  lease,  so  that 
a -covenant  properly  framed,  that  Lb  with  the  mortgagor,  '*  and  other 
the  person  entitled  to  the  reversion,"  would  after  that  Act  run  with  the 
legal  reversion.  Now,  under  s.  10  of  this  Act,  wherever  there  is  a  legal 
reversion,  that  is,  where  a  lease  is  made  by  means  of  an  ordinary  power^ 
or  a  statutory  power  as  under  s.  18  of  this  Act,  or  under  the  S.  L.  A., 
1882,  enabling  a  legal  term  to  be  carved  out  of  the  reversion,  the 
lessee's  covenants,  whether  so  expressed  or  not,  are  annexed  to  and  run 
with  the  reversion,  and  are  no  longer  covenants  in  gross. 

So  under  s.  \1  the  covenants  of  a  lessor  who  has  power  to  bind  the 
reversionary  estate,  will  run  with  it,  and  bind  the  reversioner,  though 
the  lessor  be  tenant  for  life  only,  or,  as  mortgagor,  be  entitled  only  to 
an  equitable  interest. 

Where  a  mortgagor,  not  having  power  to  bind  the  mortgagee,  grants 
a  lease,  no  legal  term  is  created,  and  there  being  consequently  no 
reversion,  ss.  10, 11,  and  12  do  not  apply.  If,  however,  the  iQprt- 
gagee  reconvey  to  the  mortgagor,  the  lease  becomes  good  by  estoppel ; 
and  if  both  convey  to  a  purchaser,  the  result  is  the  same :  see  notes 
to  Spencer's  Case,  1  Smith,  L.  C.  106-9,  9th  ed. ;  Webb  v.  Austin^ 
7  M.  &  Gr.  701 ;  Sturgeofi  v.  Wingfidd,  15  M.  &  W.  224 ;  Outhbertaan 
v.  Irving,  6  H.  &  N.  135 ;  Doione  v.  Thompson,  9  Q.  B.  1037. 

12. — (1.)  Notwithstanding  the  seyerance  by  convey- 
ance,  surrender,  or  otherwise,  of  the  reversionary  estate 
in  any  land  comprised  in  a  lease,  and  notwithstanding 
the  avoidance  or  cesser  in  any  other  manner  of  the  term 
granted  by  a  lease  as  to  part  only  of  the  land  comprised 
therein,  every  condition  or  right  of  re-entry,  and  every 
other  condition  contained  in  the  lease,  shall  be  appor- 
tioned,  and  shall  remain  annexed  to  the  severed  parts  of 
the  reversionary  estate  as  severed,  and  shall  be  in  foroe 
with  respect  to  the  term  whereon  each  severed  part  is 
reversionary,  or  the  term  in  any  land  which  has  not  been 
surrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land 
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88  to  which  the  term  remains  subsisting-y  as  the  case  may     ss.  12,  is. 
be,'had  alone  originally  been  con^prised  in  the  lease.  leaots 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this> Act. 

The  22  &  23  Vict.  c.  35,  s.  3,  provides  in  favour  of  an  assignee  (but  Applic«tion  of 
not  of  the  lessor),  for  the  a|^rtionment  of  conditions  of  re-entr^^here  ***"  •■  A>u/^ 

the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other  reservation  '^^^       _j' 

ii  legally  apportioned.    This  s.  of  the  present  Act  provides  for  the  T 

apportionment  of  every  condition  in  a  lease,  which  is  in  its  nature 
tpportionable,  and  includes  the  case  of  the  avoidance  or  cesser  in  any 
iDanner  of  the  term  granted  by  the  lease  as  to  part  only  of  the  land 
.comprised  therein.  As  to  the  old  law,  see  Brooke's  Abridgment "  Con- 
ditions," 193 ;  Wifdw'z  Case,  Dyer,  308  b. ;  Britman  v.  Stanford, 
Owen,  41. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  term  of  On  sub-demise 
years  to  be  derived  out  of  a  leasehold  interest,  with  a  ^^^^  reverrion 
leasehold  reversion,  the  intended  lessee  shall  not  have  not  to  be  re- 

Q  uired* 

the  right  to  call  for  the  title  to  that  reversion.  b^  /  c^.  ct,  ^ 

C2.)  This  section  applies  only  if  and  as  far  as  a  contrary  ^^  ^  ^^  ■  *^% 

intention  is  not  expressed  in  the  contract,  and  shall  have 

effect  subject  to  the  terms  of-  the  contract  and  to  the 

provisions  therein  contained. 
(3.)  Tius  section  applies  only  to  contracts  made  after 

the  commencement  of  this  Act. 

This  8.  is  supplementary  to  s.  3  (1),  and  to  the  Y.  &  P.  A.,  s.  2, 
r.l. 

The  effect  of  this  s.,  together  with  s.  2,  r.  1,  of  the  V.  &  P.  A.,  on  a  what  title  to 
OQDtnct  to  grant  a  lease,  is  as  follows :—  be  shown  by 

By  the  V.  &  P.  A.,  under  a  contract  to  grant  a  lease  for  a  term  of  ]^^^^^^ 
ffortj  the  intendingTessee —  leasing. 

(1)  Cannot,  whether  the  intending  lessor  be  freeholder  or  leaseholder, 

call  for  the  title  to  the  freehold, 

(2)  'But  can,  if  the  intending  lessor  be  a  leaseholder,  call  for  his  lease 

and  .the  -title  thereto. 
By  the  above  s.  13  the  intending  lessee 

(3)  Cannot,  where  the  intending  lessor  holds  by  under-lease,  call  for 

the  title  of  the  superior  leasehold  reversion  on  such  under- 
lease. 
In  contradistinction  to  a  freeholder,  the  leaseholder  is  still  left  under 
liability  to  show  his  own  lease  and  his  title  thereto :  see  Qosling  v. 
Wodlf,  1893, 1  Q.  B.  39;  better  reported,  41  W.  R.  106 ;  68  L.  T.  89. 
This  b  in  accordance  with  the  usual  practice,  though  probably  a  lessee 
at  a  ract  rent  seldom  calls  for  his  lessor's  title :  see  Clayton  v.  Leech, 
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SS.  13,  14. 


Leases. 


41  Cb.  D.  103,  105, 106.  The  freeholder  almost  invamhly  bars  him- 
self from  showing  his  own  title  on  granting  a  lease,  but  a  leaseholder 
does  not  generally  do  so. 


Forfeiture, 

RestrictioiiB  on 
and  relief 
against 
forfeiture  of 
leases. 


Kit   A.,    lo«7^. 

Contents  of 
notice. 


Continuing 
breach. 


Assignee  of 
lease. 


Agreement 
a  lease. 


Service  of 
notice. 


Informal 
notice. 


Forfeiture. 

14, — (1.)  A  right  of  re-entry  or  forfeiture  under  any 
proviso  or  stipulation  in  a  lease,  for  a  breach  of  any 
covenant  or  condition  in  the  lease,  shall  Hot  be  enforce- 
able by  action,  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation 
in  money,  to  the  satisfaction  of  the  lessor,  for  the  breach. 


^V/U- 


This  s.  must  be  read  with  C.  A.,  1892,  ss.  2-5. 

As  to  service  of  notice,  see  s.  67.    ^L^*tr:ftl^lT^A^^T<  ^*^  *iL^f^* 

The  notice  should  so  specify  the  hreach  as  to  show  the  tenanf  what 
to  do  to  remedy  it :  Fletcher  v.  Nokes,  1897,  1  Ch.  271 ;  Be  Serle,  -^ 
1898,  1  Cb.  652.  And  a  notice,  vague  as  to  some  hreaches,  but  t^ 
specific  as  to  others,  is  bad  :  JRe  Serle,  J 

Where  breach  continues — e.g.  of  a  covenant  to  repair — an  acknow-  ^ 
ledgment  of  the  tenancy  after  notice  does  not  render  a  fresh  notice  /^« 
necessary :  FenUm  v.  Bamett,  1898,  1  Q.  B.  276.  4:- 

An  assignee  of  a  lease  is  entitled  to  the  benefit  of  this  s.  (Cronin  v.  ^^* 
BogerSf  1  Cab.  &  Ell.  348),  biit  not  au  under-lessee  as  against  the  /^ 
superior  landlord :  Burt  v.  Gray,  1891, 2  Q.  B.  98 ;  CressweU  v.  Damd-  ^ 
8<m^  66  L.  T.  811 ;  see  now,  however,  C.  A.,  1892,  s.  4. ' 

This  s.  does  not  apply  to  an  agreement  for  a  lease  where  there  is  no 
present  title  to  specific  performance  :  Ayling  v.  Mercer ^  W.  N.,  1885, 
p.  166 ;  Swain  v.  Ayres,  20  Q.  B.  D.  585,  21  %b.  289 ;  CoaUwoHh  v. 
Johnson,  65  L.  J.  (Q.  B.  D.)  220;  but  it  does  apply  where  there 
is  such  a  title :  Swain  v.  Ayres,  21  Q.  B.  D.  at  pp.  292-3 ;  Lowther  v. 
Heaver,  41  Ch.  D.  248,  pp.  260,  261 ;  Strong  v.  Stringer,  W.  N.,  1889, 
p.  135 ;  and  see  C.  A.,  1892,  s.  5. 

A  notice  under  this  s.  is  sufficiently  served  on  an  assignee  if 
addressed  to  the  original  lessee  and  all  others  whom  it  may  concern 
and  served  on  the  occupier :  Cronin  v.  Rogers,  1  Cab.  &  Ell.  348 ;  and 
see  s.  67,  infra. 

In  NoHh  London  Land  Go.  v.  Jacques,  32  W.  R,  283,  W.  N.,  1883, 
187,  the  lessor's  notice  was  informal  in  not  requiring  the  lessee  to 
remedy  the  breach,  and  though  judgment  had  been  actually  recovered 
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in  an  undefended  action  against  the  equitable  mortgagees  of  the  lessee,  s.  14. 

they  were  held  entitled  to  relief;  but  see  Lock  v.  Pearce^  1893,  2  Ch.  

271,  where  it  is  held  that  if  the  lessor  does  not  want  compensation,  Leases. 

he  is  not  boimd  to  ask  for  it.  fbrfeUwr 

The  compensation  claimed  is  measured  by  the  breach,  only  where  the 

breach  cannot  be  remedied.     No  separate  remedy  is  given  for  recover-  pgcovery  of 

ing  the  compensation  claimed,  so  that  a  landlord  giving  notice  to  compensation, 

repair  under  a  covenant  to  repair  cannot  under  this  s.  recover  his  Surveyor's 

surveyor's  charges  or  his  solicitor's  costs,  see  Skinners*  Co.  v.  Knight,  charges. 
1891,  2  Q.  B.  542,  and  if  the  notice  is  complied  with  there  is  no 
breach  of  covenant ;  but  see  now  C.  A:,  1892,  s.  2. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  other- 
wise, to  enforce  such  a  right  of  re-entry  or  forfeiture,  the 
leasee  may,  in  the  lessor's  action,  if  any,  or  in  any  action 
brought  by  himself,  apply  to  the  Court  for  relief;  and  * 
the  Court  may  grant  or  refuse  relief,  as  the  Court,  haying 
regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  all 
the  other  circumstances,  thinks  fit ;  and  in  case  of  relief 
may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses, 
damages,  compensation,  penalty,  or  otherwise,  including 
the  granting  of  an  injunction  to  restrain  any  like  breach 
m  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit 

"The  Court,"  i.e.  the  High  Court:  see  Lock  v.  Pcarcc,  1893,  2  Ch.   "The  Court." 
271. 

If  the  lessor's  action  is  in  the  Q.  B.  D.,  the  lessee  can  apply  in  that  Lessee's  action. 
action,  notwithstanding  s.  69  (1) :  Oholmdey'a  School  v.  SeweU,  1893, 
2  Q.  B.  264. 

U  there  is  no  action  by  the  lessor,  the  lessee's  application  must  be 
by  actioQ  instituted  by  writ,  not  by  originating  summons :  Lock  v. 
Peoroe,  ubi  aup. 

The  tenant  can  only  obtain  relief  under  this  s.  before  the  landlord   Relief. 

has  re-entered :  QuUter  v.  Maplwm,  9  Q.  B.  D.  675,  676 ;  Rogers  v. 

£tee,  1892,  2  Ch.  170 ;  but  if  he  has  applied  for  relief  before  re-entry, 

that  is  enough :  Lock  v.  Pearce,  1892,  2  Ch.  328,  332 ;  and  it  seems 

doubtful  if  he  can  recover  damages :  see  Coatsvxyrik  v.  Johnson,  55 

L.  J.  (Q.  B.  D.)  220.    Belief  was  refused  in  Ehbets  v.  Booth,  27  Sol. 

J.  618,  and  Soott  v.  Brovm,  W.  N.,  1884,  209;  see  also  Lock  v. 

Peorce,  fibi  sup.    It  was  granted  upon  terms  in  Quilter  v.  Mapleson, 

M  tup. ;  in  North  London  Land  Co.  v.  Jacques,  32  W.  R.  283,  W.  N., 

1883,  187 ;  in  Bond  v.  Freke,  W.  N.,  1884,  47 ;  and  in  Mitchison 

T.  Tkimaoti,  1  Cab.  &  £11.  72. 

Before  this  Act  no  relief  could  have  been  obtained  against  the  right  J^**  1:?^?®^.  , 

°  °        before  this  Act. 
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S.  14. 
Leases. 


Forfeiture, 


How  damages 
are  to  be 
ascertained. 


of  re-entry  for  breach  of  coyenant  in  a  lease,  except  in  the  case  of  a 
covenant  for  payment  of  rent :  EiU  v.  Barclay,  18  Yea  56 ;  Brace- 
bridge  v.  Buckley ,  2  Price,  200;  Nokes  v.  OMon,  3  Drew.  681; 
Howard  v.  Fanthawe,  1895,  2  Cb.  581;  or  except  in  cases  of 
accident  or  surprise :  EtU  y.  Barclay ,  18  Yes.  62 ;  or  under  special 
circumstances  enabling  a  Court  of  Equity  to  grant  relief :  Ban^ord  v. 
Creasy,  3  Giff.  675;  Bargent  v.  ThorMon,  4  GifiF.  473;  Hughes  v. 
Metrop,  B.  C,  2  App.  Cas.  439 ;  Barrow  v.  Isaacs,  1891, 1  Q.  B.  417 ; 
Eastern  Telegraph  Co.  v.  Dent,  43  Sol.  J.  366.  Under  22  &  23  Yict. 
c.  35,  as.  4-9,  Courts  of  Equity  had  power  to  grant  relief  in  certain 
cases  of  forfeiture  for  omission  to  insure  against  fire.  That  power  was 
extended  to  Courts  of  Common  Law  by  the  Common  Law  Procedure 
Act,  1860  (23  &  24  Yict.  c.  126),  s.  2.  These  enactments  are  repealed 
by  this  Act  (see  subs.  7  of  this  s.) ;  but  by  subs.  8  the  relief  against 
forfeiture  for  non-payment  of  rent,  which  extends  to  an  under-lessee 
(Doe  y.  Byron,  1  Com.  B.  623),  is  left  untouched.  As  to  this  relief 
at  common  law,  see  the  C.  L.  P.  Act,  1852, 15  &  16  Yict.  c.  76,  s. 
212,  and  the  C.  L.  P.  Act,  1860,  23  &  24  Yict.  c.  126,  s.  1. 

The  Act  gives  no  guide  for  estimating  the  penalty  to  be  imposed 
on  the  lessee:  and  see  Lepla  y.  Bogera,  1893,  1  Q.  B.  31.  Where 
there  has  been  a  breach  of  a  covenant  to  insure,  but  no  loss,  it  is 
difficult  to  say  what  sum  should  be  paid  to  the  landlord.  The  pro- 
bability is  that  the  only  penalty  will  be  costs  :  Quitter  v.  Mapleson, 
9  Q.  B.  D.  678. 

The  measure  of  damages  for  non-repair  is  not  necessarily  the  same 
under  an  under-lease  as  under  a  lease:  Ehbetts  v.  Conquest,  1895, 
2  Ch.  377 ;  1896,  A.  C.  494. 


^  Assigns  of 
lessee." 

Sub-lessee's 
right  to 
relief. 


(3.)  For  the  purposes  of  this  section  a  lease  indodes 
an  original  or  derivative  under-lease,  also  a  grant  at  a 
fee-farm  rent,  or  securing  a  rent  by  condition ;  and  a 
lessee  includes  an  original  or  derivative  under-lessee,  and 
the  heirs,  executors,  administrators,  and  assigns  of  a 
lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his 
heirs  and  assigns ;  and  a  lessor  includes  an  original  or 
derivative  under-lessor,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

See  also  C.  A.,  1892,  s.  5,  and  as  to  rent  charges,  s.  44  infra. 

"  Assigns  of  lessee  " ;  i.e.  assigns  of  a  legal  estate :  see  Friary  &c. 
Breweriee  v.  Singleton,  1899, 1  Ch.  86. 

An  under-lessee  has  under  this  s.  no  right  to  relief  against  the 
superior  landlord :  Nind  v.  Nineteenth  Century  Building  Society,  1894, 
2  Q.  B.  226— approving  Burt  v.  Chray,  1891,  2  Q.  B.  98 ;  Cresswdl  v. 
Davidson,  W.  N.,  1887,  86;  56  L.  T.  811.    In  Doe  v.  Bynm,  1  Com. 


Leases. 
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B.  623  (which  was  not  cited  in  either  of  the   three  last  mentioned         s.  U. 
cases),  it  was  held  that  an  under-lessee  was  a  "  tenant "  within  the 
remedial  clause  against  ejectment  for  non-payment  of  rent,  in  4  Geo. 
2,  &  28,  s.  4 ;  but  see  now  C.  A.,  1892,  s.  4.  Forfeiture. 

(4.)  This  section  applies,  although  the  proyiso  or  stipu- 
lation onder  which  the  right  of  re-entry  or  forfeiture 
aocmes  is  inserted  in  the  lease  in  pursuance  of  the  direc- 
tions of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  commit- 
ting a  breach  of  covenant  shall  be  and  take  effect  as  a 
lease  to  continue  for  any  longer  term  for  which  it  could 
subsist,  but  determinable  by  a  proyiso  for  re-entry  on 
such  a  breach. 

(6.)  This  section  does  not  extend — 


^ikC 


(i.)  To  a  covenant  or  condition  against  the  assigning,      T^     ^     '^^ 

under-letting,    parting  with  the  possession,  or  (^f^)^^^      / 

^^tK<&       disposing  of  the  land  leased ;  or  to  a  condition  C;^^^Ur-  e^y^>*^^ 

JjCti^        for  forieiture  on  theTSnBruptcy  of  thejessec^'V/^^M^A/s    ^(* 

^^y\fmA        ^'  ^^  ^®  taking  in  execution  of  the  lessee's 

^^^  ^^t      interest ;  or  "^^^-a^^*  iJi^V- 

See  now  C.  A.,  1892,  s.  2  (2),  (3),  as  to  forfeiture  on  bankruptcy  or       ^f^99'):r^i^  yf 
taking  in  execution ;  s.  3  as  to  assignment,  9ai. 
As  to  a  condition  against  under-letting,  see  Barrow  v.  Itaa/cs^  1891, 

1  Q.  B.  417 ;  as  to  a  condition  for  forfeiture  on  bankruptcy,  see  Ex 
forte  Qculd,  Re  Walker,  13  Q.  B.  D.  454;  Smith  v.  Gronow;,*  1891, 

2  Q.  B.  394.    As  to  the  meaning  of  "  bankruptcy,"  see  s.  2  (zv.). 
That  a  covenant  or  condition  against  assigning,  &c.,  does  not 

ocdinarily  relate  to  dealings  by  sub-lessees,  see  Williamson  v.  WHHam- 
wn,  9  Ch.  729 ;  Haywood  v.  Saber,  30  Ch.  D.  404 ;  and  compare 
Bryant  v.  Hancock,  1898, 1  Q.  B.,  716. 

As  to  under-lessee's  right  to  relief,  under  C.  A.  1892,  s.  4,  in  the 
CMes  excepted  by  this  subs.,  see  Imray  y.  Oakshette,  1897,  2  Q. 

a  218. 

(ii.)  In  case  of  a  mining  lease  to  a  coyenant  or  con- 
dition for  allowing  the  lessor  to'  have  access  to 
or  inspect  books,  accounts,  records,  weighing 
machines  or  other  things,  or  to  enter  or  inspect 
the  mine  or  the  workings  thereof. 

As  to  the  meaning  of  '^  mining  lease,"  see  s.  2  (xi.)« 


^-r^a^J/-  C'^f9,  JSC  u^KL  u^  1^4^' .f^e,^  ^  -jc^^'>^ 


<r-- 
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parchaser  of 
leaseholds 
against  for- 
feiture for  non- 
insurance. 


Bight  of  pur- 
chaser to 
bene6t  of 
policy. 


Forfeiture,  &c., 
for  non-pay- 
ment of  rent. 

Question  of 
good  title  not 
altered, 


nor  extent  of 
"  usual " 
proviso  for 
re-entry. 


(7.)  The  enactments  described  in  Fart  I.  of  the  second 
Schedule  to  this  Act  are  hereby  repealed. 

The  repeal  by  this  subs,  of  s.  8  of  22  &  23  Yict  c.  35,  does  away 
with  the  special  relief  given  in  respect  of  insurance  to  a  purchaser  of  a 
leasehold,  and  places  him  in  the  same  position  as  his  vendor  in  respect 
to  relief  generally  against  forfeiture.  The  Court  would  scarcely  enforce 
a  forfeiture  agunst  a  purchaser  without  notice,  or  award  damages  or 
enforce  a  penalty  against  him,  and  he  thus  appears  practically  in  as 
good  a  position  in  respect  to  insurance  as  under  the  repealed  s.  The 
case  of  Ex  parte  Oordy,  4  De  G.  J.  &  S.  477,  rendered  s.  7  of  the 
same  Act  no  longer  necessary :  but  see  the  comments  on  that  case 
in  Westminster  Fire  Office  v.  Glaegow  Provident  &c.  Society,  13  App. 
Ca.  699. 

On  a  contract  for  sale  of  the  fee  simple  of  a  house  the  benefit  of  an 
insurance  against  fire  does  not  pass  to  the  purchaser  unless  under 
express  terms  in  the  contract:  Rayner  v.  Preston,  14  Ch.  D.  297, 
18  %b.  7,  and  the  risk  of  fire  is  the  purchaser's  risk  from  the  date  of 
the  contract ;  and  as  to  repayment  of  insurance  money,  see  Castdlain 
V.  PresUm,  11  Q.  B.  D.  380.  But  in  the  case  of  a  leasehold  house 
where  the  lease  contuns  a  covenant  to  insure,  the  vendor  is  bound  to 
perform  all  covenants  up  to  the  time  for  completion,  and  if  the  house 
is  burnt  in  the  meantime  the  money  must  be  applied  in  rebuilding. 
On  completion,  the  purchaser  must  either  take  over  the  old  policy  or 
effect  a  new  policy ;  but  the  landlord  would  be  entitled  to  have  the 
money  under  the  old  policy  applied  in  rebuilding,  in  which  case  the 
benefit  of  it  passes  to  the  purchaser.  And  see  14  Geo.  III.  c.  78, 
8.83. 

(8.)  This  section  shall  not  affect  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  case  of  non-payment 
of  rent. 

As  to  forfeiture  and  relief  against  forfeiture  for  non-payment  of  rent, 
see  Woodfall  L.  &  T.  331,  13th  ed. ;  Hovoard  v.  Fanshawe,  1895,  2 
Ch.  581. 

This  s.  does  not  affect  the  principle  of  Darlington  v.  Ha/mUtof^^ 
Eay,  550,  that  a  good  title  is  not  shown  to  property  held  by  under- 
lease, but  subject,  together  with  other  property,  to  covenants,  with. 
right  of  re-entry,  &c.,  in  the  head  lease :  see  CressweU  v.  Davidson, 

W.  N.,  1887,  p.  iJl;  66  L.  T.  811;  nor  ^^H^^^^MS^^Qki^^^^J^  ^ 
Crowe,  10  Ch.  622,  that  a  proviso  for  re-entry,  sTiflnpUfSOTon-paymeDL^    «^ 
of  rent,  is  not  an  "usual  or  customary"  clause:  tit  Anderton  <& 
Mtlner,  45  Ch.  D.  476. 

(9.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act,  and  shall  have 
effect  notwithstanding  any  stipulation  to  the  contrary. 


CONVEYANCING  AND  LAW  OF  PROPBBTY  ACT,  1881.     59 


IV. — M0BTGAGE8. 

The  following  is  a  Bummary  of  the  powers  conferred  on  mortgagors 
and  mortgagees  by  this  Act  and  made  incident  to  their  estates,  unless 
a  ooDtrary  intention  is  expressed,  except  as  to  the  first  two  powers, 
(L)  and  (ii.),  which  apply  notwithstanding  any  stipulation  to  the 
coDtrary : — 
A  mortgagor 

(i.)  May  require  the  mortgagee,  not  being  or  not  having  been  in 
possession,  to  transfer  instead  of  reconveying,  and  to  assigo 
the  debt :  C.  A.,  s.  15 ; 
(ii.)  May  inspect  and  take  copies  of  title  deeds :  s.  16 ; 
(liL)  May   redeem  one    mortgage  without  redeeming  any  other: 

s.  17; 
(It.)  May  have  an  order  for  sale  in  an  action  for  redemption  or  sale : 

8.26; 
(?.)  May  when  in  possesflion  make  or  agree  to  make  agricultural 
or  occupation  leases  not  exceeding  twenty-one  years,  and 
building  leases  not  exceeding  ninety-nine  years :  s.  18  (1), 
(17). 
(1.)  and  (iv.)  are  retrospective,  (ii.)  is  not ;  (iii.)  applies  where  the 
mor^ages,  or  one  of  them,  are  or  is  made  after  1881;    (v.)  is  not 
retrospective,  except  by  agreement. 
A  mortgagee  under  a  deed  made  ^terj^l 
(vi.)  May  when  the  mortgage  money  has  become  due  sell  or  concur 

in  selling :  ss.  19  (i.),  20,  21 ; 
(▼iL)  May  insure :  ss.  19  (iL),  23 ; 

(viiL)  May  appoint  and  remove  a  receiver :  ss.  19  (iii.),  24 ; 
(ix.)  May  give  receipts  for  purchase  and  other  moneys  and  securi- 
ties :  s.  22 ; 
(x.)  May  after  his  power  of  sale  has  become  exercisable  recover 
the  title  deeds,  except  against  persons  having  prior  claims : 
».21(7); 
(xi.)  May  whan  in  poaflemion  flTftrcine  the  like  powers  of  leasing 
or  agreeing  to  lease  as  a  mortgagor  in  possession:  see  (v.) 
suprd  ;  s.  18  (2),  (17) ; 
(xiL)  May  when  in  ppaiieMion  cut  and  sell  timber :  s.  19  (iv.) ; 

A  mortgagee,  whether  the  mortgage  is  before  or  after  1881, 
(xiiL)  May  obtain  an  order  for  sale  in  an  action  for  foreclosure  or 
redemption :  s.  25  (2). 
Of  the  above  (xiii.)  is  retrospective,  (vi.)  to  (x.),  and  (xiL)  are 
not ;  (xi.)  is  not  retrospective  except  by  agreement. 

A  second  or  guhaeguent  pQrt(^ee|  as  being  a  person  entitled  to 
redeen^(8ee  s.  2  (vi.) )  "~"^ 

(xiv.)  M>y  iv|iin  AYfliTftifli^  powfli-fl  (1.)  tn  (WX 

(xv.)  On  the  death  of  a  sole  mortgagee  dying  after  1881  the  estate 
(except  copyhold  or  customary  land  to  which  he  has  been 
i^^TnittPil]i  devolves  on  his  personal  representatives,  notwith- 
standing any  devise  in  his  will :  s.  30. 


S.  15. 

MOBTOAOES. 


Powers  of 
mortgagor 
cooferred  by 
this  Act. 


Mortgagor  in 
possession. 


Powers  of 
mortgagee. 


Mortgagee  in 
possession. 


Devolution  of 
mortgage 
estates  on 
death. 


i 
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S.  16. 

MOBTGAOES. 

ObligatioD  on 
mortgagee  to 
transfer 
instead  of 
re-oonreying. 


When  transfer 
of  an  equitable 
charge  neces- 
sary. 


Redemption  by 
tenant  for  life. 


Transfer  pend- 
ing foreclosure 
action. 


15, — (1.)  Where  a  mortgagor  is  entitled  to  redeem, 
he  shall,  by  virtue  of  this  Act,  have  power  to  require  the 
mortgagee,  instead  of  re-conveying,  and  on  the  terms  on 
which  he  would  be  bound  to  re-convey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person,  as  the  mortgagor  directs;  and  the 
mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to 
assign  and  convey  accordingly. 

See  8.  2  (vi.)  supra. 

This  8.  includes  an  equitable  as  well  as  a  legal  mortgage.  Though 
a  second  mortage,  or  ^ny  other  equitable  charge^  is  digj^bftrg*^  ^y  mftrft 
payment  by_the  owner  of  tha  equity  nf  r"q^^<»y|;m^(j^nn^  and  no  re-convey-^ 
mace  is  necessary,  yet  it  is  not  so  discharged  if  ^id  by  anotber  person, 
and  if  so  paid,  a  transfer  can  be  required  under  this  bI  of  an  equitable 
charge  as  well  as  of  a  legal  mortgage :  see  Everitt  v.  Automatic  Weigh- 
ing  Mcichine  Co.^  1892,  3  Ch.  506.  But  qy.  if  the  s.  applies  to  a 
Building  Society  mortgage:  Re  Rumney  &  Smith,  1897,  2  Gh.  351. 

A  tenant  for  life  who  has  obtained  an  order  to  redeem  on  terms 
which  prevent  interest  and  further  costs  running  up  against  tbc 
remainderman,  will  be  held  to  those  terms,  and  cannot  under  tbis  s. 
require  transfer  to  a  third  person :  Alderson  v.  Elgey,  26  Ch.  D.  567  ; 
and  the  words  ^'  the  terms  "  in  the  subs,  mean  *'  the  tertns  "  generally, 
not  merely  as  to  the  amount  of  money  payments:  see  S.  C.  at  p.  573. 

It  has  been  doubted  whether,  in  a  foreclosure  action,  a  transfer, 
under  this  s.,  to  a  party  outside  the  suit  should  be  allowed  :  SmUhett  v. 
Eesheth,  44  Gh.  D.  161 ;  but  the  s.  expressly  gives  the  right  to  have 
a  transfer  made  to  any  third  person,  the  object  being  that  if  the 
subsequent  incumbrancer  could  not  provide  money  to  take  a  transfer 
and  stop  foreclosure  he  might  procure  some  one  else  to  do  so,  otherwise 
the  8.  is  practically  useless. 

For  the  rights,  under  this  s.,  of  successive  incumbrancers  and  the 
mortgagor,  as  between  themselves,  see  C.  A.,  1882,  s.  12^  and  Teevan 
V.  Smith,  20  Gh.  D.  724. 

(2.)  This  section  does  not  apply  in  the  case  pLa^mort- 
gagee  being  or  having  been  in  possession. 


Why  mort- 
gagee in 
possession 
excepted. 


The  reason  for  excepting  a  mortgagee  ''being  or  having  been  in 
possession"  (see  Goote,  Mortg.  720,  5th  ed.,  Re  Frytherch,  42  Gh.  D. 
599 ;  Hall  v.  Eeward,  32  i6. 435 ;  QasMl  v.  Qoding,  1896, 1  Q.  B.  669, 

- ;  691)  is,  that  once  having  takim  rnsMiiinn  hp  rpmffinfl  liflb]^  for  .all 
that  he  might  but  for  his  wilful  default  have  received,  and  also  liable 
in  respect  of  working  minerals  and  other  matters,  and  remains^  Uabte 
after  transfer  for  the  acts  and  defaults  of  the  transferee.     Having  onco 

'  ^  gone  into  possession  he  remains  liable  though  he  afterwards  gives  up 
possession  :  see  Re  Prytherch,  ubi  sup,  (except  in  the  case  of  a  second 


MORTOAQES. 
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or  subfiequent  mortgagee,  who  might  go  into  possession  and  be  ousted  s.  15. 

by  a  prior  mortgagee).  Ck>nsequently,  though  the  request  of  the 
mortgagor  to  transfer  might  operate  as  a  release  by  him,  the  liability 
to  mesne  incumbrancers  would  still  continue.  Therefore  it  is  necessary 
to  exclude  a  mortgagee  "  having  been  in  possession." 

(3.)  This  section  applies  to  mortgages  made  either 
before  or  after  the  commencement  of  this  Act,  and  shall 
haye  eflfect  notwithstanding  any  stipulation  to  the  con- 
trary. 

In  applying  this  and  the  two  following  ss.  it  must  be  remembered    Mnrtg'O""  in- 
thai  mortgagor  includes  any  person  deriving  title  under  the  original  ciudesjgsa^ 
mor^^or  or  entitled  to  redeem :  s.  2  (vi.) ;    Teevan  v.  Smithy  20  JBflWi*** 
Ch.  D.  724,  730. 

The  dedsions  cancelled  by  this  s.  are  Dunstan  v.  FcUterson^  2  Ph.   Decisions 
345 ;  Cdyer  v.  Odyer,  3  De  G.  J.  &  S.  676,  693 ;  and  others  referred   cancelled'.  . 
to  in  Fiaher,  Mortg.  962  (c),  4th  ed. ;    and  Coote,  Mortg.  802  (g), 
5th  ed. 

This  8.  appears  to  give  a  specific  right  to  have  a  transfer  to  a  Specific  right 
nominee,  and  therefore  no  other  person  besides  the  mortgagee  who  is  ^  transfer, 
required  to  transfer  need  be  a  defendant  The  nominee  takes  the  risk 
of  settling  the  account  of  what  is  due.  If  other  mortgagees  prior  to 
the  plaintiff  are  required  to  be  defendants  an  offer  must  be  made 
to  ledeexn  them  also^  and  then  the  principal  object  of  the  enactment, 
namely,  to  bay  out  a  mortgagee  who  insists  on  foreclosure  or  sale,  is 
not  attained. 

The  effect  of  this  s.  taken  with  s.  12  of  the  G.  A.,  1882,  seems  to  be  £fiiect  on 
to  put  an  end  to  the  old  rule  that  a  puisne  incumbrancer,  though  P*rti^  ^^ 
entitled  to  redeem  those  above  hiro,  cannot  do  so  without  foreclosing  ^^-^^  ^ 
those  below  him :  see  BamsboUom  v.  Wailu^  5  L.  J.  N.  S.  Ch.  92 ; 
Rhodes  v.  BwMand^  16  Beav.  212 ;  Teevan  v.  Smith,  20  Ch.  D.  724, 
729;  Fisher  on  Mortgages,  4th  ed.,  715;  5th  ed.,  694-5;  and  to  de- 
prive a  first  mortgagee  of  his  right  to  retain  his  security  unless  the 
estate  ia  to  be  entirely  cleared  of  its  incumbrances  from  first  to  last. 

The  mode  of  enforcing  the  right  given  by  this  s.  will  be  (1)  by  an   How  rights 
letion  to  redeem,  in  which  the  mortgagee  will  be  directed  to  transfer  under  this  s. 
instead  of  re-conveying,  and  on  refusal  there  will  be  the  same  remedy  ^^  ^^^  ' 
as  on  refusal  to  re-convey :  see  Everiti  v.  Automatic  Weighing  Machine 
Gx,  1892,  3  Ch.  506 ;  (2)  in  case  of  a  sale,  by  payment  of  the  amount 
di  the  incumbrance  into  Court  under  s.  5,  when  on  reiusal  to  transfer 
a  vesting  order  can  be  made  under  that  s.    This  s.  is  retrospective.        Retrospective. 

Though  a  first  mortgagee  may  transfer  he  must  not  join  in  convey-   girst  mort- 
ing,  so  as  to  defeat  a  second  mortgage  of  which  he  has  notice,  otherwise   gagee  must 
he  win  be  liable  to  the  second  mortgagee  to  the  extent  of  the  balance   g^^J^^^J^! 
of  the  purchase-money :  West  London  Commercial  Bh,  v.  Beliance  gg^gee 
BuOd.  8oe.,  27  Ch.  D.  187 ;  29  t&.  964. 
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SS.  16,  17. 

MOBTOAQES. 


Power  for 
mortgagor  to 
inspect  title 
deeds. 


Restriction  on 
consolidation 
of  mortgages. 


Cases  affected. 


Ekjuity  of 

redemption 

altered. 


How  consolida- 
tion may  still 
arise. 


16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from 
time  to  time,  at  reasonable  times,  on  his  request,  and  at 
his  own  cost,  and  on  payment  of  the  mortgagee's  costs 
and  expenses  in  this  behalf,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after 
the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary. 

See  first  n.  to  s.  15  (3) ;  and  as  to  deeds  since  the  Act,  subsidiary 
to  a  mortgage  before  the  Act,  Bimi  v.  London,  <£c.,  CocU  Co.,  W.  N., 
1890,  209. 

17. — (1.)  A  mortgagor  seeking  to  redeem  any  one 
mortgage,  shall,  by  virtue  of  this  Act,  be  entitled  to  do 
so,  without  paying  any  money  due  under  any  separate 
mortgage  made  by  him,  or  by  any  person  through  whom 
he  claims,  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  mortgage  deeds 
or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or 
one  of  them  are  or  is  made  after  the  commencement  of 
this  Act. 

As  to  the  decisions  affected  by  this  s.,  see  Ooote,  Mortg.  oh.  GS, 
5th  ed. ;  Mtnter  v.  Carr,  1894,  2  Ch.  321  (on  Appeal,  1894,  3  Ch. 
498) ;  Pledge  v.  Carr,  1894,  2  Ch.  328 ;  1895, 1  Ch.  51 ;  1896,  A.C. 
187 ;  and  see  Eiley  v.  Hall,  W.  N.,  1898,  81  (9) ;  42  Sol.  J.  702  (no 
consolidation  of  mortgage  held  by  A.  with  one  held  by  A.  and  B.). 

The  words  "  seeking  to  redeem  "  are  general,  and  apply  to  the  case 
of  a  mortgagor  or  subsequent  incumbrancer  giving  notice  to  pay  off 
as  well  as  to  the  case  of  a  redemption  suit,  or  of  a  payment  under  an 
order  in  a  foreclosure  suit.  Thus  in  the  absence  of  agreement  to  the 
contrary,  an  equity  of  redemption  arises  in  the  mortgagor  free  from 
the  right  to  consolidate.  He  is  put  in  the  same  position  as  if  he  were 
another  mortgagor,  consequently  the  surplus  proceeds  of  a  sale  (s.  21 
(3)  )  under  one  security  cannot  be  applied  to  make  good  the  deficiency 
of  another  security. 

Under  this  s.  consolidation  of  mortgages  can  only  arise  by  express 
contract.    It  does  not  in  terms  repeal  any  previously  existing  rule  of 
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law,  but  it  confers  on  the  mortgagor  a  right  in  opposition  to  a  previously      SS.  17,  18. 

ensUng  rule,  and  at  the  same  time  permits  him  to  waive  that  right  by  

oontract.    The  result,  it  is  conceived,  is  to  substitute  consolidation  by     Mortoaobs. 

ooDtract  of  the  parties  in  place  of  consolidation  by  rules  of  equity,  so 

that  where  a  contract  is  not  effectual  the  right  to  consolidate  does  not 

fltise.    The  contract  in  effect  gives,  in  certain  cases,  a  further  charge 

on  other  property,  and  is  effectual  only  where  the  further  charge  would 

be  effectnaL    Thus  if  A.  purchase  the  equity  of  redemption  of  two  In  what  cases 

estates,  each  from  a  different  vendor,  each  estate  being  mortgaged  to  there  will  be 

the  same  mortgagee,  neither  vendor  was  ever  in  a  position  to  give  J^<^^*<>"d»" 

a  further  charge  on  the  other  estate  to  his  mortgagee,  and  there  can  be 

no  consolidation  of  the  two  mortgages. 

The  costs  of  an  action  to  foreclose  two  estates  separately  mortgaged  Costs  of  fore- 
to  the  same  mortgagee  by  the  same  mortgagor  to  secure  separate  closure  of  two 
sams,  must  be  apportioned  rateably  between  the  two  properties ;  De  ^^^     ™**^  ' 
Gaux  V.  Skipper,  31  Ch.  D.  635,  overruling  Clapham  v.  Andrews, 
27  Ch.  D.  679. 

Thd  effect  of  subs.  3  is  to  reserve  to  a  mortgage  made  before  the  Effect  of 
conunencement  of  the  Act  its  old  right  in  equity  to  become  consoli-  subs.  3. 
dated  with  another  mortgage,  also  made  before  the  commencement  of 
the  Act. 

In  ordinary  cases  the  mortgagee  will  be  content  to  rely  on  the 
one  security  taken  by  him  as  being  sufficient,  and  will  not  reserve  the 
right  to  consolidate.  In  special  cases,  as  loans  to  builders,  where  it  is 
intended  to  make  numerous  advances,  the  right  to  consolidate  will  be 
reserved.  Where  the  contract  is  for  a  single  loan  on  specific  property, 
there  can  be  no  more  obligation  on  the  solicitor  of  the  lender  to  obtain 
a  farther  charge  on  other  property  contingent  merely  on  its  becoming 
vested  in  his  client  as  mortgagee,  than  to  take  a  charge  on  all  other 
present  and  future  property  of  the  mortgagor. 


Leaws. 


,  ll^^w.  \1.)  A  mortgagor  of   land  while  ia    possession  Leasing  powers 

r^^Khall,  as  against  every  incumbrancer,  have,  by  virtue  of  ^n™ormoru 

i^^this  Acty  power  to  make  from  itime  to  time  any  such  gagee  in 

lease  of  the  mortgaged  land,  or  any  part  thereof,  as  is  in  p^"®"®^^°- 

tins  section  described  and  authorized. 

It  would  seem  that  the  lease  may  operate  to  confer  rights  of  light,  Light. 
&C.,  over  adjoining  land,  at  least  so  far  as  the  law  gives  a  right  of  light 

to  a  lessee :  Wilwn  v.  Quem's  Club,  1891,  3  Ch.  522.  ^ 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  ^"^^/^  c^^  r\ 

against  all  prior  incumbrancers,  if  any,  and  as  against  £,  h  *^^f^  % 

the  mortgagor,  have,  by  virtue  of  this  Act,  power  to  ^  ^^  • 

make  from  time  to  time  any  such  lease  as  aforesaid.  «   ^ 


E^ 
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S.  18. 
MosraAGEs. 
.    Leases. 


As  to  mining 
leaM. 


What  is  a 
lease  in 
possession. 


The  prior  incumbrancers  mentioned  in  this  subs,  are  those  becoming 
such  after  the  commencement  of  the  Act,  but  by  agreement  incum- 
brancers who  became  snch  previously  may  be  included  (see  subs.  16). 


(3.)  The  leases  which  this  section  authorizes 

(i.)  An  agricultural  or  occupation  lease  for  any  term 

not  exceeding  twenty-one  years ;  and 
(ii.)  A  building    lease  for  any  term  not  exceeding 

ninety-nine  years. 

See  definition  of  building  lease,  s.  2  (x.). 

A  mining  lease  is  not  authorized  by  this  s.,  as  it  involves  an  abstrac- 
tion of  part  of  the  security,  but  it  can  be  brought  within  this  s.  by 
agreement :  see  subs.  14. 

(4.)  Every  person  making  a  lease  under  this  section 
may  execute  and  do  all  assurances  and  things  necessary 
or  proper  in  that  behsdf. 

(5.)  Every  such  Jease  shall  be  made  to  take  effect  in 
possession  not  latfir  than  twelve  mxmths  after  its  date. 

A  grant  of  a  new  lease  to  the  lessee  in  possession  under  an  existing 
lease  operates  as  a  surrender  in  law  of  the  existiog  lease,  and  is  there- 
fore (if  no  underlease  be  subsisting)  a  lease  in  possession :  Sugd.  on 
Pow.  p.  777,  8th  ed.;    Farwell  on  Pow.  2nd  ed.  p.  616;   and  see 
Wallis  V.  Hands,  1893, 2  Gh.  75.    Whether  this  will  be  so  if  an  under- 
lease is  subfiisting  seems  doubtful :  see  4  Oteo.  2,  c.  28,  s.  6 ;  Ecdesicu- 
tiodl  Commissioners  v.  Treemer,  1893,  1  Ch.  166 ;  Farwell  on  Pow. 
2nd  ed.  p.  617.     Having  regard  to  the  latter  part  of  the  s.  last 
mentioned,  the  condition  of  re-entry  required  by  subs.  7  of  this  s. 
would  not  be  effective,  where  the  new  lease  is  at  a  higher  rent. 
But  if  the  existing  lease  was  granted  before  the  mortgage  or  granted 
after  the  mortgage  under  this  s.,  the  mortgagor  has  not  the  legal 
reversion,  and    the    concurrence   of   the   mortgagee  to  accept  the 
surrender  seems  necessary.      In  this  respect    the   surrender   of    a 
lease  of  mortgaged  property  stands  on  a  different  footing  from   the 
surrender  of  a  lease  of  settled  land.      A  tenant  for  life,  equitable 
as  well  as  legal,  of  settled  land,  has  a  statutory  power  to  accept  a 
surrender :  see  S.  L.  A.,  1882,  s.  13  and  n.    It  may  be  said  that, 
the  mortgagor  having  i)ower  to  grant  a  legal  term,  that  term  when 
granted   necessarily   operates   as   a   surrender    and  merger   of   the 
term  of  the  existing  lease,  but  the  power  to  grant  seems  to  depend 
on  the  power  to  take  a  surrender.    If  there  is  do  power  to  take  a 
surrender,  s.  25  (4)  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
seems  to  prevent  legal  merger,  so  that  the  new  lease  would  not  be  a 
lease  in  possession  even  as  regards  the  legal  estate.     It  seems  right 
that  a  lease  should  not  be  surrendered  without  the  concurrence  of  the 
mortgMeej  A-^    ^  A.^^  m.^^  ^mm^    ^«-«^V*-^  ^"^  ^iT**^^ 


//t^ /^r. 


L$a»e9, 
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And  see  <m  this  subs.  Dundas  y.  Vavasour,  39  Sol.  J.  656.  S.  18. 

(6.)  Every  sach  lease  shall  reserve  the  best  rent  that    mortoagu. 
can  reasonably  be  obtained,  regard  being  had  to  the 
drcmnstances  of  the  case,  bat  without  any  fine  being 
taken. 

(7.)  Every  snch  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent»  and  a  condition  of  re- 
entry on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty  days. 

(8.)  A  connterpart  of  every  sach  lease  shall  be  executed 
by  the  lessee  and  delirered  to  the  lessor,  of  which  execu- 
tion and  delivery  the  execution  of  the  lease  by  the  lessor 
shall,  in  favour  of  the  lessee  and  all  persons  deriving 
title  under  him,  be  sufficient  evidence. 

(9.)  Every  such  building  lease  shall  be  made  in  con- 
sideration of  the  lessee,  or  some  person  by  whose  direc- 
tion the  lease  is  granted,  haying  erected,  or  agreeing  to 
erect  within  not  more  than  five  years  from  the  date  of 
the  lease,  buildings,  new  or  additional,  or  having  im- 
proved or  repaired  buildings,  or  agreeing  to  improve  or 
repair  buildings  within  that  time,  or  having  executed,  or 
agreeing  to  execute  within  that  time,  on  the  land  leased, 
an  improvement  for  or  in  connection  with  building 
purposes. 

Compare  S.  L.  A.,  1882,  a.  8,  &  Be  Chavmer's  8.E.,  1892,  2  Ch. 
192 ;  Be  DanielVs  8.E.,  1894,  3  Ch.  503. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or 
a  nominal  or  other  rent  less  than  the  rent  ultimately 
payable,  may  be  made  payable  for  the  first  five  years,  or 
any  less  part  of  the  term. 

(11.)  In  case  of  ^.leaseJby  the  mortgagor,  he  shall, 
within  one  month  after  making  the  lease,  deliver  to  the 
mortgagee,  or,  where  there  are  more  than  one,  to  the 
mortgagee  first  in  priority,  a  counterpart  of  the  lease 
duly  executed_bjL  the  lessee ;  but  the  lessee  shall  not  be 
concerned  to  see  that  this  provision  is  complied  with. 

The  peDslty  for  omitting  to  deliver  the  counterpart  is  that  the 
power  of  sale  becomes  exercisable  (see  s.  20  (iii.)  ).  The  validity  of  the 
lease  is  not  afiected. 

P 
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s.  18.  (12.)  A  contract  to  make  or  accept  a  lease  under  this 
MoRTOAOEs     section  may  be  enforced  by  or  against  every  person  on 
whom  the  lease  if  granted  woald  be  binding. 

Lecaes. 

See  DundoB  v.  VavcuouTy  39  Sol.  J.  656. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 

/   I    AS^^  trary  intention  is  not  expressed  by  the  mortgagor  and 

*  '^ '  ^67/ T       I  mortgagee  in  the  mortgage  deed,  or  otherwise  in  writing, 

p4  '^  i^^^  \  and  shall  have  effect  subject  to  the  terms  of  the  mort- 

\gage  deed  or  of  any  such  writing  and  to  the  provisions 
\therein  contained, 

A  contrary  intention  (if  any)  will  be  expressed  by  the  mortgagor 
and  mortgagee  in  the  mortgage  deed,  whether  the  mortgagee  executes 
or  not.  The  mere  acceptance  by  him  of  the  security  binds  him,  as  in 
the  ordinary  case  of  an  agreement,  not  to  call  in  the  principal  money 
for  a  fixed  term,  or  for  reduction  of  interest. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage 
deed  from  reserving  to  or  conferring  on  the  mortgagor  or 
the  mortgagee,  or  both,  any  further  or  other  powers  of 
leasing  or  having  reference  to  leasing ;  and  any  further 
or  other  powers  so  reserved  or  conferred  shall  be  exer- 
cisable, as  far  as  may  be,  as  if  they  were  conferred  by 
this  Act,  and  with  all  the  like  incidents,  effects,  and 
consequences,  unless  a  contrary  intention  is  expressed  in 
the  moi-tgage  deed. 

Special  provi-        This  subs,  enables  special  provisions  to  be  made  as  to  leaung,  and 
sions  allowed,     leases  made  in  accordance  with  such  provisions  will  be  in  the  same 

position  as  leases  authorized  by  this  s. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable 
a  mortgagor  or  mortgagee  to  make  a  lease  for  any  longer 
term  or  on  any  other  conditions  than  such  as  could  have 
been  granted  or  imposed  by  the  mortgagor,  with  the 
concurrence  of  all  the  incumbrancers,  if  this  Act  had  not 
been  passed. 

(16.)  This  section  applies  only  in  case  of  a  mortgage 

made  after  the  commencement  of  this  Act ;  but  the  pro- 

r  i/n)-j        visioDS  thereof,  or  any  of  them,  may,  by  agreement  in 

^  yr    J     .  writing  made  after  the  commencement  of  this  Act,  between 

"^  ^  *         mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made 
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before  the  oommencement  of  this  Act,  so,  neyertheless,        s.  i8. 

that  any  sach  agreement  shall  not  prejudicially  affect  mortgages. 
any  right  or  interest  of  any  mortgagee  not  joining  in  or         — 
adopting  the  agreement. 

This  snl».  eaables  the  provisions  of  this  s.  to  be  applied  in  case  of 
mortgages  made  before  1881. 

Under  an  agreement  made  before  this  Act  to  execute  a  mortgage    Mortgage  after 
containing  a  power  of  sale  and  all  usual  clauses,  the  mortgagee  is  not   *^®  ^^^  under 
entitled  to  have  the  operation  of  this  s.  excluded  :  Nugent  <fc  Riley's  ^P^^^^  • 
Omtrad,  W.  N.,  1883, 147 ;  49  L.  T.  132. 

(17.)  The  provisions  of  this  section  referring  to  a  lease  ^      -.^  ^/s7 

shall  be  construed  to  extend  and  apply,  as  far  as  circum-  Jt^r^^^     •  • 
stances  admit,  to  any  letting,  and   to  an  agreement,  ^    ^ 

whether  in  writing  or  not,  for  leasing  or  letting. 

Subs.  17,  extending  the  provisions  of  this  s.  to  agreements,  whether 
in  writing  or  not,  for  leasing  or  letting,  must  be  read  in  connection 
with  the  Statute  of  Frauds  (29  Gar.  2,  c.  3),  ss.  1,  2,  and  with  8  &  9 
Yict.  c.  106,  8.  3,  by  the  combined  operation  of  which  enactments  a 
lease  for  three  years  or  less  may  be  in  writing  or  parol,  but  a  lease  for 
nwre  than  three  years  must  be  by  deed  :  see  Woodfall,  L.  &  T.  127, 
lathed. 

The  effect  of  the  words  '*  so  far  as  circumstances  admit,"  is  that   Parol  agree- 
subas.  7  and  8  as  to  covenant,  condition  of  re-entry,  and  counterpart  ™«Dt. 
do  not  apply  to  a  parol  agreement,  and  subs.  7  as  to  covenant  does  not 
apply  to  an  agreement  in  writing,  except  that  there  ought  to  be  the 
nearest  approach  to  a  covenant,  namely  an  agreement  to  pay  rent. 

This  8.  removes  serious  difficulties  in  granting  leases  of  mortgaged 
property  :  see  Woodfall,  L.  &  T.  50,  et  seg.,  13th  ed« 

Power  is  given  to  tbe  person  in  possession,  whether  owner  or  in-   Effect  of  leases 
camfaranoer,  to  grant,  or  contract  to  grant  (subs.  12),  leases  of  the  nnder  this  s. 
kind  specified  in  subs.  3,  conformable  to  the  other  provisions  of  this  s. 
These  leases  will  be  binding  on  all  other  persons  interested,  and  will 
oinfer  a  valid  legal  term,  leaving  a  legal  reversion  in  the  mortgagee,  /^  Z 

assuming  the  mortgage  passed  the  legal  estate  to  him.    The  rent  andf  ^        ^"^ 

the  benefit  of  the  lessee's  covenants  (see  s.  10)  will  become  annexed 
to  tbe  actual  legal  reversion,  and  thus  the  owner  and  incumbrancers 
will  be  in  the  same  position  as  if  they  had  all  joined  in  granting  the 
lease :  see  Greenaway  v.  Hart,  14  C.  B.  340.  The  actual  legal 
reyergioner  will  have  the  same  remedies  as  to  recovery  of  rent,  suing  Right  of 
OD  covenants,  and  re-entry  for  condition  broken,  and  be  in  the  same  reversioner, 
position  as  if  he  had  granted  the  term,  and  will  be  entitled  to  the 
counterpart  under  subs.  8  or  11  as  the  case  may  be.  The  lessee  will 
also,  to  the  extent  of  covenants  or  provisions  in  his  favour  authorized 
bf  law  (see  WiUtm  v.  Queen*s  Cflub,  1891, 3  Gh.  522),  or  (see  subs.  14) 

F  2 
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S.  18. 

MOBTOAOBB. 

Leases, 

Effect  of 
excloding 
operation  of 
8.  18. 


Agricultural 
Holdings  Act. 


by  the  mortgage  deed,  have  the  same  rights  against  the  actual  rever- 
sioner and  persons  claiming  under  him  as  if  he  had  made  or  joined  in 
making  the  lease  (see  s.  11). 

If  the  mortgagor's  power  to  lease  given  by  this  s.  is  excluded,  then 
under  a  lease  made  by  the  mortgagor  after  the  mortgage  the  mortgagee 
has  no  reversion,  the  covenants  by  the  lessee  are  covenants  in  groes, 
and  cannot  be  sued  upon  by  the  mortgagee  if  he  forecloses  or  takes 
possession,  nor  by  a  purchaser  from  him  if  he  selis,  unless  the  mort- 
gagor joins  in  conveying  :  see  Cuthherison  v.  Irving^  6  H.  &  N.  135  ; 
Morton  v.  Woods,  L.  R  3  Q.  B.  658,  4  i&.  293 ;   WM  v.  Austin^  7 
Man.  &  G.  701 ;  Doume  v.  I7iomp»on,  9  Q.  B.  1037.    The  only  remedy 
of  the  mortgagee  when  he  takes  possession  is  to  eject  the  lessee.    This 
in  most  cases  is  not  desired,  and  is  an  inadequate  remedy,  especially  in 
the  case  of  house  property,  where  an  essential  part  of  the  value  of  the 
reversion  consists  in  an  available  remedy  against  the  tenant  on  the 
covenants  to  paint,  repair,  deliver  up  in  repair,  &c.    In  the  case  of 
agricultural  land  also,  the  covenants  may  be  of  importance  if  only  to 
give  the  right  to  an  injunction.    Also  if  the  operation  of  the  Act  be 
excluded,  acceptance  of  rent  by  the  mortgagee,  or  by  a  purchaser  from 
him,  will  constitute  the  lessee  simply  tenant  from  year  to  year  at 
Common  Law,  without  reference  to  the  terms  of  the  lease,  unless  a 
special  agreement  be  previously  made  (Woodfall,  L.  &  T.  53, 13th 
ed. ;  Corbett  v.  Plowden,  25  Ch.  D.  678),  and  in  the  case  of  agricultural 
land,  will  bring  into  operation  the  Agricultural  Holdings  Act,  18839 
which  renders  necessary  a  year's  notice  expiring  with  a  year  of  tenancy ; 
and  in  the  case  of  such  land  as  to  a  mortgagee's  rights  against  a 
person  occupying  under  a  contract  of  tenancy  not  binding  on  the 
mortgagee,  see  Tenants'  Compensation  Act,  1890,  53  &  54  Vict.  c.  67, 
s.  2.     On  the  other  hand,  if  the  lease  be  made  under  this  s.  the 
mortgagee  on  taking  possession  has  his  remedy  for  rent  on  the  cove- 
nants :  Municipal,  &c.,  BuHding  Soc  v.  Smith,  22  Q.  6.  D.  70,  and 
is  not  affected  by  any  collateral  agreement  between  the  mortgagor  and 
the  lessee. 

If  any  restriction  is  to  be  placed  on  the  power  of  the  mortgagor  to 
lease  under  this  s.,  it  should  at  most  extend  to  prevent  him  from  grant- 
ing leases  either  without  certain  desired  restrictions  or  without  the 
consent  in  writing  of  the  mortgagee.  The  mortgagor  must  generally, 
to  make  his  property  available,  grant  leases  of  some  kind,  and  it  is  not 
advisable  to  compel  him  to  lease  as  equitable  owner  only. 

A  sum  due  for  compensation  under  the  Agricultural  Holdings  Act, 
1883  (46  &  47  Vict.  c.  61),  in  respect  of  a  lease  granted  by  a  mortgagor 
under  this  s.  would  not,  it  is  conceived,  be  recoverable  personally 
against  the  mortgagee,  but  would  be  only  a  charge  on  the  holding  as 
against  him  (s.  31),  he  being  a  landlord  entitled  to  receive  rents  and 
profits  in  a  ''  character  otherwise  than  for  his  own  benefit."  Where 
th^  mortgagee  is  not  bound  by  the  tenancy,  see  the  Tenants'  Compen- 
sntion  Act,  1890,  s.  2. 
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Sale;  Insurance;  Beeeiver;  Timber.  ^-^ 

A  conveyance  by  a  mortgagee  selling  under  the  following  power     Mortoaobs. 
ihoold,  as  is  customary  in  the  case  of  powers  given  by  deed,  expressly     saie^'lnsur' 
refer  to  the  power.    This,  however,  is  only  necessary  for  the  purpose  ance/neoeiver; 
of  obtaining  ^e  benefit  of  s.  21  (2),  which  (following  Lord  Cranworth's        Timber. 
Act,  8.  13)  only  exempts  a  purchaser  from  the  consequences  of  an  Sale  should  be 
iiregolarity  when  the  sale  is  in  professed  exercise  of  the  power  of  sale  ezpreMed  to  be 
conferred  by  this  Act  '"^^^  ^^  ^'^' 

This  8.  only  applies  to  mortgages  by  deed :  subs.  1.  Mortgage 

Where  several  mortgagees  ckum  (under  one  mortgage,  though  in  ahonld  be  by 
distinct  sums,  it  is  conceived  that  all  must  join  in  the  exercise  of  the  ^^* 
powers  conferred  on  a  mortgagee  by  this  Act :  see  s.  2  (vL),  where  Several  mort- 
"  mortgage  money  "  means  "  money  (i.e.  the  whole  money)  secured  by  S^fSP^  ^^^ 
ft  mortgage,"  and  "mortgagee"  (which  includes  the  plural)  miist  ■•?•'*    """'• 
necessarily  have  a  corresponding  meaning ;  and  see  Blaker  v.  Herts  A 
Eetex  Waterworks  Co.^  41  Cb.  D.  399 ;  but  in  mortgages  of  that  kind, 
sod  in  all  other  special  cases,  express  provision  should  be  made  as  to 
who  is  to  exercise  the  powers  (see,  for  this  piupose,  subss,  2  and  3  of 
a.  19). 

For  the  application  of  ss.  19-24  to  Registered  Charges  under  the 
L  T.  A.'8,  see  L.  T.  A.  1897,  s.  9  (2) ;  L.  T.  R.  r.  106. 

19- — (1-)  A  mortgagee,  where  the  mortp;ap;e  is  made  Powers  in- 
by  deed,  shall,  by  virtue  of  this  Act,  have  the  following  ^^  interesTof  ^ 
powers,  to  the  like  extent  as  if  they  had  been  in  terms  mortgagee. 
conferred    by    the    mortgage    deed,    but    not    further 
(namely) : 
(i)  A  power,  when  the  mortgage  money  has  become 
due,  to  sell,_or  to  concur  with  any  other  person 
in  selling,  the  mortgaged  property,  or  any  part  (ff^O^^^**''- 
thereof,  either  subject  to  prior  charges  or  not, 
and  either  together  or  in  lots,  by  public  auction 
or  by  private  contract,  subject  to  such  conditions       ^^[^    $.  c,  ^ 
respecting  title,  or  evidence  of  title,  or  other       ^-  €t.€^  ^ 
matter,  as  he  (the  mortgagee)  thinks  fit,  with        /^/f  *^  /^^ 
power  to  vary  any  contract  for  sale,  and  to  buy 
in  at  an  auction,  or  to  rescind  any  contract  for 
sale,  and  to  re-sell,  without  being  answerable 
for  any  loss  occasioned  thereby ;  and 

As  to  the  exerdse  of  the  power  of  sale  conferred  by  this  s.,  the  con- 
v^ance  and  the  application  of  the  sale  money,  see  ss.  20, 21,  and  as  to 
the  power  of  a  mortgagee  to  give  receipts  for  the  sale  or  other  money  or 
secnritieB  comprised  in  the  mortgage,  see  s.  22. 
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As  to  the  duty  of  mortgagees  where  the  mortgaged  estate  is  sold 
with  other  property,  see  the  analogous  case  of  the  sale  of  trust  property, 
note  to  T.  A.,  s.  13. 

The  statutory  form  in  the  Bills  of  Sale  Act,  1882,  does  not  incor- 
porate the  power  of  sale  given  by  this  Act :  CcUvert  y.  Thomas,  19  Q. 
B.  D.  204 ;  nor  does  the  power  of  sale  apply  in  the  case  of  several 
debentures  given  by  a  joint  stock  company,  see  Blaker  v.  ,Eerts,  cfec, 
WcUerworks  Co.,  41  Ch.  D.  399 ;  and  as  to  a  mortgage  to  a  building 
society  in  the  ordinary  form,  see  Be  Thompson  &  Holt,  44  Gh.  D.  492 ; 
Re  Rumney  &  Smith,  1897,  2  Ch.  351. 

The  words  in  subs.  1 ''  or  any  part  thereof*'  do  not  authorize  a  sale 
of  trade  machinery  sepj^rately  from  the  land :  Re  TcUes,  Baichddor  v. 
Yates^  38  Ch.  D,  112. :  :IVwpuld  seem  to  follow  that  mines  could  not 
be  sold  separately  from  surfaqe  {Buckley  v.  Kotoell,  29  Beav.  546 ;  but 
see  T.  A.,  s.  44,  in/rh,  an4  pote  thereon),  no] 
DayreU  v.  Iloare,  12  A.  &  E.  356. 

(ii.)  A  power,  at  any  time  after  the  date  of  the  mort- 
gage deed,  to  insure  and  keep  insured  against 
loss  or  damage  by  fire  any  building,  or  any 
effects  or  property  of  an  insurable  nature, 
whether  afiSxed  to  the  freehold  or  not,  being  or 
forming  part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  insurance  shall 
be  a  charge  on  the  mortgaged  property,  in 
addition  to  the  mortgage  money,  and  with  the 
same  priority,  and  with  interest  at  the  same 
rate,  as  the  mortgage  money ;  and 

Under  this  subs,  tbe  mortgagee  will  be  justified  in  insuring,  unless 
the  mortgagor  shews  by  delivering  receipt  for  premium,  or  otherwise, 
that  a  proper  insurance  is  maintained. 

As  to  the  amount  and  application  of  the  insurance  money  and  the 
cases  in  which  the  mortgagee  is  not  by  this  Act  authorized  to  insure, 
see  s.  23. 

As  to  the  law  before  the  Act,  see  Ddbson  v.  Land,  8  Ha.  216,  and 
23  &  24  Vict.  c.  145,  s.  11  (2). 

(iii.)  A  power,  when  the  mortgage  money  has  become 
due,  to  appoint  a  receiver  of  the  income  of  the 
mortgaged  property,  or  of  any  part  thereof; 
and 

Receivership  of       As  to  the  appointment,  powers,  &c.,  of  a  receiver,  see  s.  24. 

book  debts.  ^  receiver  cannot,  under  this  subs.,  be  appointed  of  book  debts 

comprised  in  a  mortgage  of  a  business:  Butter  v.  Everett,  1895,  2 

Oh.  872,  875,  877 ;  but  see  subs.  (2)  below. 


When  mort- 
gagee may 
insure. 
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(iy.)  A  power,  while  the  mortgagee  is  in  possession^  to  s.  19. 

cnt  and  sell  timber  and  other  trees  ripe  for  MoRT^TaEa. 

cutting,  and  not  planted  or  left  standing  for  

shelter  or  ornament,  or  to  contract  for  any  such  anoe/neoeivcr; 

cntting  and  sale,  to  be  completed  within  any  ^<mber, 
time  not  exceeding  twelve  months  from  the 
making  of  the  contract. 

On  this  subs,  see  Batchddor  v.  YateSr  38  Ch.  D.  112,  at  pp.  117, 129. 

It  is  oonceiyed  that  proceeds  of  the  sale  of  timber  will  be  rents  and   Proceeds  of 
profits,  and  need  not  be  treated  as  at  once  applied  (like  proceeds  of  timber, 
sale  of  the  inheritance,  see  Thompson  v.  Hudson,  10  £q.  497)  in  dis- 
chafge  of  interest  and  costs,  and  then  of  principal,  on  taking  the 
aeootint  against  the  mortgagee.    As  to  the  mode  of  taking  such  account, 
Union  Bank  of  London  v.  Ingram,  16  Gh.  D.  53. 


(2.)  The  provisions  of  this  Act  relating  to  the  fore- 
going powers,  comprised  either  in  this^section^  or  in  any 
sabseqnent  secSion  regoKSng  the  exercise  of  those 
powers,  maylfe  varied' or  extended  by  the  mortgage  deed, 
and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  such  variations  or  exten- 
sions were  contained  in  this  Act 

See  on  this  subs.,  Richards  v.  Overseers  of  Kidderminsier,  1896, 
2  Ch.  212,  219. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and 
shall  have  effect  subject  to  the  terms  of  the  mortgage 
deed  and  to  the  provisions  therein  contained. 

For  a  case  where  a  special  power  of  sale  was  held  not  to  exclude 
the  common  statutory  power,  see  Life  Interest  &c.  Corporation  v. 
Bandrin-ffand  dtc.  Society,  1898,  2  Ch.  230,  239. 

(4«)  This  section  applies  only  where  the  mortgage 
deed  is  executed  after  the  commencement  of  this  Act. 

This  8.  replaces  Part  II.  of  Lord  Granworth's  Act,  23  &  24  Vict.   Powers  more 
c.  145,  which  is  repealed  (see  second  schedule  to  this  Act,  Part  III.),   extensive  than 
and  pTcs  the  more  complete  and  extensive  powers  now  usually   ^^   /!v  V!.*"' 
ioaerted  in  mortgage  deeds.    Lord  Granworth's  Act  only  applied  to 
hereditaments.    This  s.  applies  to  "  property  "  generally,  which  word 
inehides  all  real  and  personal  estate,  choses  in  action,  and  every  right  * 
Of  interest  which  is  capable  of  being  mortgaged :  see  s.  2  (1). 
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SS.  19,  20. 
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The  mortgage  deed  may  extend  or  restrict  the  powers  given  by  this 
Act,  and  the  extended  or  restricted  powers  have  effect  under  subs.  2, 
as  if  conferred  by  this  Act. 

20. — A  mortgagee  shall  not  exercise  the  power  of  sale 
conferred  by  this  Act  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money 
has  been  served  on  the  mortgagor  or  one  of 
several  mortgagors,  and  default  has  been  made 

^^  in  payment  of  the  mortgage  money,  or  of  part 
thereof,  for  three  months  after  such  service ;  or 

As  to  giving  notice,  see  s.  67. 

Where  a  first  mortgage  contained  a  power  of  sale  with  a  proviso  that 
the  power  should  not  be  exercised  without  giving  notice  to  the  mort- 
gagor or  his  auignSf  the  mortgagee  having  received  notice  of  a  second 
mortgage  was  held  liable  in  damages  to  the  second  mortgagee  for  not 
giving  him  notice  before  selling :  Hoole  v.  Smith,  17  Ch.  D.  434,  and 
notice  to  the  mortgagor  alone  was  held  insufficient,  but  it  was  not 
decided  whether  notice  to  the  second  mortgagee  alone  would  have  been 
sufficient.  It  is  conceived  that  the  mortgagor  is  not  entitled  to  burden 
his  mortgagee  with  more  than  one  notice,  at  least  where  it  is  to  be 
given  to  the  mortgagor  or  his  assigns.  As  "  mortgagor  "  includes  **  any 
person  entitled  to  redeem  according  to  his  estate,  interest,  or  right  in 
the  mortgaged  property,"  the  expression  *'  one  of  several  mortgagors  " 
means,  it  is  conceived,  **  one  of  the  several  persons  entitled,  &c,,  ac- 
cording to  his  estate,"  &c.,  and  that  it  is  sufficient  if  notice  rf  oalo  be 
given  to  the  first  subsequent  incumbcuicer  who  has  given  notice  of  his 
security  to  the  mortgagee  who  sells. 

Where  an  immediate  power  of  sale  is  desired  without  notice  and 
without  the  other  restrictions  in  this  s.,  the  proper  course  will  be  to 
agree  that  the  mortgagee  shall  have  the  power  of  sale  conferred  by 
this  Act,  but  without  the  restrictions  on  the  exercise  thereof  imposed 
by  this  s. 

^  Month  "  means  calendar  month :  see  note  at  end  of  s.  2  above. 
Where  the  months  are  broken  the  computation  of  a  calendar  month 
runs  from  the  end  of  a  given  day  in  one  month  to  the  end  of  tne  day 
with  the  corresponding  number  in  the  ensuing  month :  Freeman  v. 
Bead,  11  W.  R.  802.  The  first  day  is  Excluded:  Yotmg  v.  Higgon, 
6  M.  &  W.  49 ;  Be  BaUway  Sleepers  Supply  Co,,  29  Ch.  D.  204.  And 
see  Sovdh  Staffs,  Tramways  Co.  v.  Sickness  d:c,' Assurance  Assocta-- 
tion,  1891,  1  Q.  B.  402. 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear 
and  unpaid  for  two  months  after  becoming 
due;  or 

Interest  where        Where  there  is  no  covenant  for  payment  of  interest,  after  the 
no  covenant.       principal  becomes  due,  there  would  still,  it  would  seem,  be  interest 


Mode- of  ex- 
cluding thia  s. 


Computation 
of  broken 
month. 


MOBTOAGEB. 
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teeming,  at  the  old  rate,  "under  the  mortgage"  as  ''redemption      SS.  20,  21. 
money":  see  Cook  v.  Fowler^  L.  R.  7  H.  L.  27;  -Be  BdberUj  14  Ch. 
D.  49  (per  Cotton,  L  J.  at  p.  52) ;  GordUlo  v.  Wegudin,  5  Ch.  D.  287, 
at  pp.  297, 301-2 ;  Be  FrMy,  43  Ch.  D.  106  (see  remarks  of  Fry,  L.J.,     SaUs ;  insur- 
atp.  114).    Such  mterest  accrues  due  from  day  to  day,  and  "some   ance;  Receiver; 
interest"  would,  it  is  conceived,  be  "in  arrear  and  unpaid"  under         ^mber, 
this  Buhs.  at  any  time  when  no  interest  had  been  paid  for  more  than 
two  months. 

(iiL)  There  has  been  a  breach  of  some  provision  con- 
tained in  the  mortgage  deed  or  in  this  Act,  and 
on  the  part  of  the  mortgagor,  or  of  some  person 
concnrring  in  making  the  mortgage,  to  be 
observed  or  performed,  other  than  and  besides 
a  covenant  for  payment  of  the  mortgage  money 
or  interest  thereon. 

Under  this  subs,  the  power  of  sale  arises  on  breach  of  a  provision 
which  the  mortgagor  ought  to  observe,  as,  for  instance,  in  a  mortgage 
of  a  life  interest  and  policy  of  assiirance,  on  i^  breach  of  the  covenant 
as  to  keeping  the  policy  on  foot,  or  such  a  statutory  provision  as  in  s. 
18  (11)  above. 

2L — (1.) — A  mortgagee  exercising  the  power  of  sale  Conveyance, 
conferred  by  this  Act  shaU  have  power,  by  deed,  to  ^e^pt»  &<^-»  <"» 
convey  the  property  sold,  for  such  estate  and  inter^t 
therein  as  is  the  subject  of  the  mortgage^eed  from  all       j/Cjx^z    /*►  o 
estates^  interests^  ajDd  eights  to  which  the  mortgage  has       y.  ^^ 
priority,  bnt  subject  to  all  estates,  interests,  and  rights  y    ^^  if 

which  have  priority  to  the  mortgage ;  except  that,  in  the 
ease  of  copyhold  or  customary  land,  the  legal  right  to 
admittance  shall  not  pass  by  a  deed  under  this  section, 
imless  the  deed  is  sufficient  otherwise  by  law,  or  is 
snfficient  by  custom  in  that  behalf. 

Under  this  s.  the  mortgagee  will  proceed  exactly  as  under  the   Mode  of  ezer- 
Citdinary  power  of  sale  in  a  deed.    He  will  convey  the  freeholds  and   cising  power 
ilso  any  customary  freeholds  passing  by  deed  and  admittance^  and   ^^^^^' 
ako  his  equity  in  copyholds  by  deed.    As  to  copyholds  passing  by 
KUTKider  and  admittance,  if  he  has  a  surrender,  or  if  the  mortgage 
VIS  made  by  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 
for  life,  under  S.  L.  A.,  1882,  s.  20,  he  will  be  admitted  and  surrender 
to  .the  purchaser.    If  he  has  no  surrender,  and  the  mortgage  was  not 
Btsdeimder  that  Act,  the  customary  legal  estate  must  be  obtained  by 
vesting  order  or  otherwise  as  before  the  Act. 
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S.  21.  ^  nicre  surrender  of  copyholds  by  way  of  mortgage,  if  not  under 

seal,  confers  no  power  to  sell,  but  it  is  ^^n^^iy*^  *^'^*  1  jggij  ^^ntaining 

MoBTQAaES.     a  c(^^^|dL  to  surrender  would  conlerthe  power ;  a  covenant  to  oon- 

Sale '  Ituur-    voy  freeholds  would  confer  the  power,  and  a  covenant  to  surrender 

once;  Receiver j^  copyholds  is  a  similar  covenant  to  convey.    In  order  clearly  to  give 

Tinther,  '  the  power  the  deed  might  contain  an  express  charge  (which  is  iiv 
Mere  surrender  included  in  the  expression  "  mortgage,'*  see  s.  2  (vi.)  ),  and  also  &  ||  ^ 
gives  no  power^  declaration  that  the  mortgagor  holds  the  copyholds  in  trust  for  the  y  / 
holds.  ^^^'       mortgagee,  so  as  to  enable  a  vesting  order  to  be  obtained  if  required.       ^ 

A  similar  declaration  of  trust  of  the  mortgagor's  term  in  leaseholds  || 
should  be  contained  in  a  mortgage  by  demise,  and  a  power  for  the 
mortgagee  to  appoint  a  new  trustee:  London  ike.  Banking  Co.  v. 
Goddard,  1897, 1  Ch.  642. 
Under  s.  15  of  Lord  Cranworth's  Act  (23  <fc  24  Vict.  c.  145)  it  has 


Declaration  of 
trust  by  mort- 
gagor as  to 
copyholds. 

And  as  to 

leaseholds.  y^^^  ^^^^  ^^  ^^^  ^  Btllman,  19  W.  R.  694,  that  a  mortgagee  t>y 
▼ey^nnder  Lord  8^^®°^i^  ^^  leaseholds  could  sssign  the  whole  of  the  original  term, 
Cranworth's  ^^^  ^^  Solomon  &  Meagher's  Contract,  40  Ch.  D.  508,  that  an  equitable 
Act.  mortgagee,  selling  after  1881  under  tiiat  Act,  could  convey  the  legal 

V  »'  Power  under      estate.    Tlia  8.  confers  no  such  power :  Hodson  A  Eowes*  Contra^  35 
this  Act.  CL  D.  668,  but  it  can  be  conrerred  by  means  of  an  irrevocable  power 

qf  atto'rney  under  C.  A.,  1882,  s.  8,  which  remains  in  force  notwith- 
standing the  death  of  the  principal,  but,  it  is  conceived,  ceases  on  the 
death  of  the  attorney. 

(2.)  Where  a  conyeyance  is  made  in  professed  exercise 

of  the  power  of  sale  conferred  by  this  Act,  the  title  of 

•^     the  purchaser  shall  not  be  impeachable  on  the  ground 

,     ^  that  no  case  had  arisen  to  authorize  the  sale,  or  that  due 

notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised;  but  any  person 
damnified  by  an  UDauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power. 

A  transfer  of  land  by  the  proprietor  of  a  registered  charge  with 
power  of  sale  brings  in  this  subs. :  L.  T.  A.,  1B97,  s.  9  (1). 

As  to  effect  of  the  subs,  in  favour  of  purchaser,  see  Life  Interest  <fec. 
Corporation  v.  Hand^n-Hand  &c.  Society,  1898,  2  Ch.  230.  A  vendor 
cannot,  it  seems,  rely  on  it  against  the  purchaser,  when  making  out 
title  and  before  conveyance :  see  that  case,  and  compare  Be  Edwards 
,  1    to  Oreen,  58  L.  T.  789.    Nor  will  it  protect  a  purchaser  buying  with 

actual  knowledge  that  the  requisite  notice  was  not  given :  Parkinson 
V.  Eanhury,  1  Dr.  &  Sm.  143 ;  Selwyn  v.  Qarfit,  38  Ch.  D.  273 ;  Be 
Thompson  &  Holt,  44  Ch.  D.  492 ;  and  see  BaUey  v.  Barnes,  1894, 
1  Ch.  25 ;  Be  Tritton,  W.  K,  1891,  p.  194. 

(3.)  The  money  which  is  received  by  the  mortgagee. 


l^ 
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arising  from  the  sale,  after  diseliarge  of  prior  incum-        s.  21. 
banoee  to  which  the  sale  is  not  made  subject,  if  any,  or    MoRTQAaEs. 
after  payment  into  Court  under  this  Act  of  a  sum  to     K^iTrTg^ 
meet  any  prior  incumbrance,  shall  be  held  by  him  in  anc€;'Reoeiver; 
test  to  be  applied  by  him,  first,  in  payment  of  all  costs,       Timber. 
charges,  and   expenses,  properly  incurred  by  him,  as 
ioddent  to  the  sale  or  any  attempted  sale,  or  otherwise ; 
and  secondly,  in  discharge    of  the  mortgage    money, 
interest,  and  costs,  and  other  money,  if  any,  due  under 
the  mortgage ;  and  the  residue  of  the  money  so  received 
shall  be  paid  to  the  person  entitled  to  the  mortgaged 
property,  or  authorized  to  give  receipts  for  the  proceeds 
of  the  sale  thereof. 

Under  this  subs,  the  mortgagee  is  authorized  not  merely  to  discharge  ^  .*<>  paying 
prior  incumbrances,  but  to  pay  iiTthe  sum  required  under  s.  5  to  be    P'**^'  ^  argea. 
pud  into  Court  to  answer  them.    He  can  then  sell  free  from  incum- 
lianceB.    The  last  words  of  this  subs,  include  a  subsequent  incum-   Si^luj  to 
Inojccr  (s.  22),  to  whom  therefore  a  mortgagee  may  pay  any  surplus,     cumbrancer^**' 

The  mprt^igee  must,  however,  take  care  that  he  pays  the  residue  to 
tberight  person :  see  Wl  London  Commercial  Bk,  v.  Reliance  Bg,  Soc.,  ^f  surplus. 
27  Ch.  D.  187 ;  29  %b.  954.  This  is  a  liability  which  as  trustee  of  the 
nsidae  be  cannot  avoid,  but  in  a  doubtful  case  he  can  pay  the  money 
into  Court,  or  invest  it  for  the  benefit  of  the  persons  entitled :  Charles 
▼.  Jones,  35  Ch.  D.  544,  550 ;  otherwise,  he  must  pay  interest  thereon 
St  4  p.  c.  (see  that  case). 

And  as  to  claims  to  surplus  of  sale  money  being  Statute  barred  or 
Mt,  see  Banner  v.  Berridgcy  18  Ch.  D.  254,  pp.  260-70 ;  Soar  v. 
^^ihedl,  1893,  2  Q.  B.  390;  Ttwme  v.  Heard,  1894, 1  Ch.  699 ;  1895, 
A*  C.  495 ;  and  as  to  constructive  notice  of  second  mortgage,  S.  C, 
ptoOl. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  /        ^  ^.^j^^ 

exercised  by  any  person  for  the  time  being  entitled  to  I      ^'^  ^^^tl^**^ 
receive  and  give  a  discharge  for  the  mortgage  money.        \    ^  ^.^^^ '-**>^TV 

See  Saioway  v.  Strawhridge,  1  K.  &  J.  371 ;  7  D.  M.  &  G.  594.        ^^^^^^^^^    ^^J 

And  qy.  if;  after  a  sub-mortgage,  the  sub-mortgagor  can,  even  with  Effect  of  sub-         '     i 

ffli  mortgagee's  consent,  himself  exerc'rse  the  power :  see  Re  Richards,  ™°^  ^*^®' 
^  Ch.  D.  589 ;  Hopkins  v.  Hemsworih,  42  Sol.  J.  611. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not 
•feet  the  right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or 
ttngng,  shall  not  be  answerable  for  any  involuntary  loss 
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deeds. 

Recovery  of 
deeds. 


Mortgagee's 
receipts,  dis- 
charges, &c. 


Mortgagee's 
receipt  valid 
though  secu- 
rity satisfied* 


happening  in  or  about  the  exercise  or  execution  of  the 
power  of  sale  conferred  by  this  Act  or  of  any  trust  con- 
nected therewith^  ^^^  ^"^  X^*^*^^^  ^^/* 

A  mortgagee,  though,  ia  selling,  he  has  his  duties  towards  his 
mortgagor,  is  not  a  trustee  for  sale :  see  Warner  ▼.  Jacob,  20  Ch.  D. 
220 ;  Tomlin  yTXuce,  IITIE.D.~573,  43  ib.  191 ;  Farrar  v.  Farrars, 
Limited,  40  Ch,  D.  pp.  410-11 ;  Kennedy  v.  De  Trafford,  1896,  1  Ch. 
762, 778 ;  1897,  A.  C.  180 ;  Nutt  v.  EaaUm,  43  Sol.  J.  333. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by 
this  Act  has  become  exercisable,  the  person  entitled  to 
exercise  the  same  may  demand  and  recoyer  from  any 
person,  other  than  a  person  haying  in  the  mortgaged 
property  an  estate,  interest,  or  right  in  priority  to  the 
mortgage,  all  the  deeds  and  documents  relating  to  the 
property,  or  to  the  title  thereto,  which  a  purchaser  under 
the  power  of  sale  would  be  entitled  to  demand  and 
recoyer  from  him. 

On  a  sale  by  a  second  or  subsequent  mortgagee,  being  a  person 
entitled  to  redeem  (see  definition  of  mortgagor,  s.  2  (vi.)  ),  he  can,  as 
against  a  prior  mortgagee,  under  deed  subsequent  to  1881,  obtain 
production  of  the  title  deeds  so  as  to  shew  the  title;  and  having 
made  the  proper  payments  under  s.  5  to  answer  alb  prior  incum- 
brancers, he  is  entitled  under  this  subs,  to  recover  the  title  deeds 
from  the  first  mortgagee,  who  would  then  be  a  bare  trustee  of  the 
legal  estate. 

22- — (!•)  ^he  receipt  in  writing  of  a  mortgagee  shall 
be  a  sufficient  discharge  for  any  money  arising  under  the 
power  of  sale  conferred  by  this  Act,  or  for  any  money  or 
securities  comprised  in  his  mortgage,  or  arising  there- 
under ;  and  a  person  paying  or  transferring  the  same  to 
the  mortgagee  shall  not  be  concerned  to  inquire  whether 
any  money  remains  due  under  the  mortgage. 

It  is  conceived  that  this  s.  applies  only  to  a  mortgagee  whose  mort- 
gage is  made  by  deed  after  1881.  The  supposed  mortgagee  is  one 
who  has  a  power  of  sale  conferred  by  this  Act,  which  a  mortgagee 
before  1882  has  not ;  see  s.  19  (4). 

The  receipt  of  the  mortgagee  is  a  complete  protection  to  a  bond  fide 
purchaser 'without  notice,  even  though  the  security  should  prove  to 
have  been  satisfied :  Dicker  v.  Angerstein,  3  Gh.  D.  600. 

But  the  person  asked  by  the  mortgagee  to  pay  pr  transfer  is  not 
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boand  to  do  so  without  inquiry^  if  he  chooses^  as  to  the  state  of  the      SS.  22,  23. 
«»oont :  'Br:Ba7;"  1896,  1   Ch.  1 ;   hockey  ▼.    Wtstem,  1898,  1  

'Ch.  350.  MOBTOAOES. 

(2.)  Honey  received  by  a  mortgagee  under  his  mort-  ^^Vj^^. 
gHge  or  from  the  proceeds  of  securities  comprised  in  his  Titmber. 
mortgage  shall  be  applied  in  like  manner  as  in  this  Act 
directed  respecting  money  received  by  him  arising  from 
8  sale  nnder  the  power  of  sale  conferred  by  this  Act ;  but 
with  this  variation,  that  the  costs,  charges,  and  expenses 
payable  shall  include  the  costs,  charges,  and  expenses 
properly  incurred  of  recovering  and  receiving  the  money 
or  securities,  and  of  conversion  of  securities  into  money, 
instead  of  those  incident  to  sale. 

This  8.  enables  a  mortgagee  to  give  a  discharge,  not  only  for  money   Mortgagee's 
ariflDg  by  sale,  but  also  for  money  or  securities  assigned  by  the  mort-   receipt  for 

cage  or  arising  thereunder ;   for  instance,  to  give  a  receipt  for  the   •^'P*'"  ■*)* 
,  ,-  ,  ^  .-  «      money  and 

nrplns  on  a  sale  by  a  prior  mortgagee,  or  m  case  of  a  mortgage  of  a  gecorities. 

policy  or  of  a  reversionary  interest  in  stock,  to  give  a  receipt  for  the 

policy  money  or  for  the  stock,  and  to  apply  the  money  in  discharge 

cf  the  debt  and  costs,  and  in  case  of  stock,  to  sell  the  stock  for  that 

purpose. 

28. — (!')  The  amount  of  an  insurance  effected  by  a  Amount  and 
mort£:aG:ee  accainst  loss   or  damage   by  fire  under  the  f ppi»cat»o'>  of 

D"-!**         "o  o         J  men  ranee 

power  in  that  behalf  conferred  by  this  Act  shall  not  money. 
exoeed  the  amount  specified  in  the  mortgage  deed,  or, 
if  no  amount  is  therein  specified,  then  shall  not  exceed 
two  third  parts  of  the  amount  that  would  be  required, 
in  case  of  total  destruction,  to  restore  the  property 
insnred. 

(2.)  An  insurance  shall  not,  under  the  power  conferred 
by  this  Act,  be  effected  by  a  mortgagee  in  any  of  the 
following  cases  (namely) : 
(i«)  Where  there  is  a  declaration  in  the  mortgage 

deed  that  no  insurance  is  required : 
(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor  in  accordance  with  the  mortgage 
deed: 
(iii.)  Where  the  mortgage  deed  contains  no  stipula- 
tion respecting  insurance,  and  an  insurance  is 
kept  up  by  or  on  behalf  of  the  mortgagor,  to 
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SS.  23,  24. 


Mortgages. 


the  amonnt  in  which  the  mortgagee  is,  by  this 

Act,  authorized  to  insure. 

(3.)  All  money  received  on  an  insurance  effected  under 

^ce;ReoHwr'  ^^®  mortgage  deed  or  under  this  Act  shall,  if  the  mort- 

Tinber.       gagec  80  requires,  be  applied  by  the  mortgagor  in  making 

good  the  loss  or  damage  in  respect  of  which  the  money 

is  received.  ' 

(4.)  Without  prejudice  to  any  obligation  to  the 
contrary  imposed  by  law,  or  by  special  contract,  a 
mortgagee  may  .require  that  all  money  received  on 
an  insurance  be  applied  in  or  towards  discharge  of  the 
money  due  under  his  mortgage. 

When  insar-  Under  14  Geo.  3,  c.  78,  a.  83,  insurance  money  on  houses  and 

anoe  i^^oney  to  buildings  must  at  the  request  of  any  person  interested,  or  may,  in 
reins^thiir  ^^  ^^*^®''  ^^  suspicion,  be  applied  in  reinstating   them:   see  Ex  parte 

Gorely,  4  D.  J.  &  S.  477  (doubted,  however,  in  Westminster  Fire 

Office  V.  Glasgow  Provident  Society ,  13  App.  Ca.  699) ;  Bayner  v. 

Preston,  18  Ch.  D.  1  (pp.  7, 15) ;    CasteUain  v.  Preston,  11  Q.  B.  D. 

380. 


reinBtating. 


Appointment, 
powers, 
remnneration, 
and  dnties  of 
receiver. 


j^i 


> 


>  ^       I 


24. — (1-)  A  mortgagee  entitled  to  appoint  a  receiver 
under  the  power  in  that  behalf  conferred  by  this  Act 
shall  not  appoint  a  receiyer  until  he  has  become  entitled 
to  exercise  the  power  of  sale  conferred  by  this  Act,  but 
may  then,  by  writing  under  his  hand,  appoint  such  person 
as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent 
of  the  mortgagor;  and  the  mortgagor  shall  be  solely 
responsible  for  the  receiver's  acts  or  defaults,  unless  the 
mortgage  deed  otherwise  provides. 

Compare  the  dicta  in  Jefferys  v.  Dickson,  1  Ch.  183,  p.  190 ;  Law 
V.  Glenn,  2  Ch.  634,  p.  641 ;  as  to  a  recMver's  pecsonal  liabilij^  to 
creditors  and  others,  see  and  compare  Ovjen  v.  Cronk,  1895, 1  Q.  B. 
26*;  BurtY.  Bull^ih.  270  And  see  Gaskell  v.  Gosling,  1896, 1 Q.  B. 
669  (Rigby,  L.  J.,  at  p.  691  and  onwards) ;  1897,  A.  C.  675 ;  Biehards  v. 
Kidderminster  Overseers,  1896,  2  Ch.  212 ;  Be  Man'iage,  Neave  <fe  Co., 
ib.  663 ;  Be  Hale,  W.  N.,  1898, 154  (6).  As  to  notice  of  assignment 
of  debts,  see  Butter  v.  Ewrett,  1895,  2  Ch.  872. 

(3.)  The  receiver  shall  have  power  to  demand  and 
recover  all  the  income  of  the  property  of  which  be  is 
appointed  receiver,  by  action,  distress,  or  otherwise,  in 
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^tirtg^^''  or  ni.  H^js^Ttgsgsi^,       s.  24. 

to  the  full  extent  of  the  estate  or  interest  which  the  mort- 


MORTOAOBS. 


TirrAer. 


gagOT  coald  dispose  of,  and  to  giro  effectaal  receipts, 

««rdii«ly.  for  the  Bame.  «Si^'; 

"The  income " :  see  note  on s.  19  (1)  (iii.). 

Under  this  subs,  the  receiyer  acts  subject  to  the  rights  of  any  prior 
i&ffligagee  and  to  the  powers  of  his  receiver  (see  n.  to  stfbs.  8). 

(4.)  A  person  paying  money  to  the  receiver  shall  not 
baeoQcemed  to  inquire  whether  any  ca^e  has  happened 
to  aathorize  the  receiver  to  act. 

(5.)  The  receiver  may  be  removed,  and  a  new  receiver 
maj  be  appointed,  from  time  to  time  by  the  mortgagee 
hj  writing  under  his  hand. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of  any 
money  received  by  him,  for  his  remuneration,  and  in 
tttis&ction  of  all  costs,  charges,  and  exp0nses  incurred 
by  him  as  receiver,  a  commission  at  such  rate,  not  ex- 
eeeding  five  per  centum  on  the  gross  amount  of  all 
money  received,  as  is  specified  in  his  appointment,  and 
if  no  rate  is  so  specified,  then  at  the  rate  of  five  per 
eentom  on  that  gross  amount,  or  at  such  higher  rate  as 
the  Court  thinks  fit  to  allow,  on  application  made  by  him 
for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by 
the  mortgagee,  insure  and  keep  insured  against  loss  or 
damage  by  fire,  out  of  the  money  received  by  him,  any 
boildbg,  effects,  or  property  comprised  in  the  mortgage, 
whether  a£5xed  to  the  freehold  or  not,  being  of  an  insur- 
aUe  nature. 

(8.)  The  receiver  shall  apply  all  money  received  by 
him  as  follows  (namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  out- 
goings whatever  affecting  the  mortgaged  pro- 
perty; and 

(ii.)  In  keeping  down  all  annual  sums  or  other  pay- 
ments, and  the  interest  on  all  principal  sums 
having  priority  to  the  mortgage  in  right  whereof 
he  is  receiver;  and 


i 


■!■■ 
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appointed. 

Appointment 
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"  Interest 
accruing  due." 


(iii.)  In  payment  of  his  commission^  and  of  the  pre- 
miums on  fire,  life,  or  other  insurances,  if  any, 
properly  payable  under  the  mortgage  deed  or 
under  this  Act,  and  the  cost  of  executing  neces- 
sary or  proper  repairs  directed  in  writing  by 
the  mortgagee ;  and 
(iy.)  In  payment  of  the  interest  accruing  due  in 
respect  of  any  principal  money  due  under  the 
mortgage ;  * 

and  shall  pay  the  residue  of  the  money  receiyed  by  him 
to  the  person  who,  but  for  the  possession  of  the  receiyer, 
would  haye  been  entitled  to  receiye  the  income  of  the 
mortgaged  property,  or  who  is  otherwise  entitled  to  that 
property. 

The  power  to  appoint  a  receiyer  is  by  s.  19  given  to  the  mortgagee 
to  the  like  extent  as  if  in  terms  conferred  by  the  mortgage  deed.  The 
receiver  of  a  second  or  subsequent  mortgagee  will  therefore  (see  sube. 
3  of  this  s.)  be  liable  to  be  superseded  by  the  receiver  of  a  prior  mort- 
gagee when  appointed,  but  the  receiver  for  the  time  being,  whether 
under  a  first  or  any  subsequent  mortgage,  will,  it  is  conceived,  have 
under  subss.  3  and  4  power  to  recover  and  give  a  legal  discharge  for 
rent  To  prove  that  the  person  appointing  the  receiver  is  actually  a 
mortgagee,  the  mortgage  deed  must  be  produced.  Where  it  is  desired 
to  avoid  this,  a  counterpart  of  the  mortgage  may  be  taken.  As 
mortgage  deeds  will  in  future  be  short,  the  cost  of  a  counterpart  will 
be  much  less  than  that  of  the  old  receivership  deed. 

Any  necessary  or  proper  repairs  which  a  mortgagee  could  not 
himself  make,  unless  expressly  authorized,  without  incarring  the 
liability  of  a  mortgagee  in  possession,  may  be  made  by  the  receiver, 
if  directed  in  writing  by  the  mortgagee  under  subs.  8  (^iii.). 

When  a  receiver  under  this  Act  has  been  appointed  the  Court  will 
restrain  the  mortgagor  from  distraining  for  rent,  even,  it  seems,  though] 
the  receiver  be  negligent ;  Bayly  v.  Went^  W.  N.,  1884, 197.  Whei 
an  action  is  pending  the  receiver  should  be  appointed  bv  the  X^ourtJ 
and  not  under  tins  Act :  Tillett  v.  Nixoriy  25  Ch.  D.  238 ;  and  see  Ri 
Henry' Pound,  Son,^ &  Hutchins,  42  Cb.  D.  402,  415;  Butt&r  v. 
Everett,  1895,  2  Ch.  872. 

Where  there  is  no  covenant  for  payment  of  interest  after  the  prin- 
cipal is  due,  as  to  what  is  ''  the  interest  accruing  due,"  see  n.  to  s.  20 
(ii.),  suprd. 

It  is  conceived  that  the  interest  which,  under  subs.  8  (!▼.),  the 
receiver  is  to  pay,  is  not  only  that  accruing  after  his  appointment, 
but  any  arrears ;  the  fact  of  interest  being  in  arrear  is  of  itself  a  reasoQ 
for  his  appointment ;  see  subs.  1  and  s.  20  (IL). 
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S.  25. 

MORTOAaES. 

Action  respect' 


Action  respecting  Mortgage. 

25. — (1.) — Any  person  entitled  to  redeem  mortgaged 
property  may  have  a  judgment  or  order  for  sale  instead   ing  Mortgage, 
of  for  redemption  in  an  action  brought  by  him  either  Saieofmort- 
for  redemption  alone,  or  for  sale  alone,  or  for  sale  or  ^Iction^for  ^ 
redemption,  in  the  alternative.  foreclosure,  &c. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for 
redemption^  or  for  sale,  or  for  the  raising  and  payment 
in  any  manner  of  mortgage  money,  the  Court,  on  the 
request  of  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money,  or  in  the  right  of  re- 
demption, and  notwithstanding  the  dissent  of  any  other 
person,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and 
without  allowing  any  time  for  redemption  or  for  payment 
of  any  mortgage  money,  may,  if  he  thinks  fit,  direct  a 
sale  of  the  mortgaged  property,  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court 
of  a  reasonable  sum,  fixed  by  the  Court,  to  meet  the 
expenses  of  sale  and  to  secure  performance  of  the 
terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested 
in  the  right  of  redemption  and  seeking  a  sale,  the  Court 
may,  on  the  application  of  any  defendant,  direct  the 
plaintiff  to  give  such  security  for  costs  as  the  Court 
thinks  fit,  and  may  give  the  conduct  of  the  sale  to 
any  defendant,  and  may  give  such  directions  as  it 
thinks  fit  respecting  the  costs  of  the  defendants  or 
any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if 
it  thinks  fit,  direct  a  sale  without  previously  determining 
the  priorities  of  incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either 
before  or  after  the  commencement  of  this  Act. 

(6.)  The  enactment  described  in  Fart  II.  of  the  Second 
Schedule  to  this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

As  to  thifl  8^  Bee  obaenrationa  on  a.  5. 

a 
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Action  respect- 
ing Mortgage, 

15  &  16  Vict, 
c.  86,  t.  48. 

Orden  for  sale 
under  this  s. 


Course  where 
sale  asked  by 
mortgagee  or 
mortgagor. 


The  result  of  decisions  (see  Morgan's  Chancery  Acts,  196,  197, 
5th  ed.)  was  to  give  a  very  limited  operation  to  s.  48  of  15  &  16 
Yict.  0.  86  now  repealed  (see  second  schedule,  Part  II.),  and  replaced 
hy  this  s. 

An  order  for  sale  may  be  made  under  this  s.  in  a  foreclosure  or 
redemption  action  at  any  time  before  the  action  is  concluded  by  a 
foreclosure  absolute :  Union  B,  of  L.  v.  Ingram,  20  Ch.  D.  463  (mort- 
gagee's request :  security  iDsufficient) ;  on  an  interlocutory  application 
before  trial  of  the  action  :  WoolUy  y.  Colman^  21  %b.  169  (mortgagor's 
request);  or  even  on  the  motion  for  foreclosure  absolute  where  a 
summons  for  further  time  has  been  previously  taken  out :  Weston  v. 
Davidson^  W.  N.,  1882,  28  (mortgagor's  request) ;  and  it  can  be  made 
at  request  of,  and  the  conduct  given  to,  the  mortgagor,  though  the 
mortgagee's  statutory  power  of  sale  has  arisen:  Brewer  v.  Bqwre^ 
1892,  2  Ch.  111. 

An  order  for  sale  still  usually  directs  the  sale  to  be  made,  as  before 
this  Act  (see  Seton,  Decrees,  1396,  802,  4th  ed. ;  295, 1185,  2101,  5th 
ed.),  subject  to  the  incumbraDoes  of  such  of  the  incumbrancers  (not 
being  parties)  as  do  not  consent.  But  the  sum  to  meet  their  charges 
can  be  paid  into  Court  under  s.  5.  Any  whose  charges  cannot  be  so 
provided  for  must  be  made  parties. 

The  owner  of,  or  any  incumbrancer  on,  an  incumbered  estate  can 
under  this  s.  bring  an  action  for  sale  and  application  of  the  proceeds 
(see  note  to  s.  5),  but  before  commencing  an  action  for  redemption  or 
sale  he  should  be  certain  that  he  can  provide  the  requisite  deposit  or 
security  for  costs^  otherwise  he  may  find  himself  foreclosed. 

If  the  mortgagee  asks  for  a  sale  under  this  s.,  the  course  of  proceed- 
ing will  be  much  the  same  as  before  the  Act  in  a  similar  case.  If  the 
mortgagor  asks  for  a  sale  instead  of  being  foreclosed  as  defendant,  or 
bound  to  redeem  as  plaintiff,  the  course  of  proceeding  is  new.  In 
Woolley  V.  Colman,  21  Ch.  D.  169,  the  owner  of  the  equity  of 
redemption  was  plaintiff,  the  property  being  subject  to  several  mort- 
gages. A  sale  was  directed  at  a  reserve  price  sufficient  to  pay  the  two 
first  mortgagees,  who  opposed  a  sale,  and  with  the  assent  of  the 
subsequent  mortgagees  the  conduct  of  the  bale  was  given  to  the 
mortgagor,  who  was  ordered  to  give  security  for  the  costs  of  it.  Where 
the  mortgagor  was  defendant,  and  had  the  conduct  of  the  sale,  he  was 
not  ordered  to  give  security  for  costs :  Davies  v.  Wright,  32  Ch.  D. 
220 ;  but  see  Brewer  v.  Square,  ubi  sup.  In  both  theise  cases  the 
sale  was  allowed  to  be  made  out  of  Court,  but  the  proceeds  were 
directed  to  be  paid  into  Court.  In  Wade  v.  Wilson ,  22  Ch.  D.  235, 
a  foreclosure  action,  in  which  one  of  the  defendants,  the  mortgagor, 
did  not  appear,  and  the  other,  the  second  mortgagee,  made  defisiult  in 
pleading,  the  usual  account  was  directed;  and  then,  after  one  month 
from  the  certificate  (see  Oreen  v.  BiggSfUbiif^ra),^  sale  of  a  sufficient 
part  of  the  property  to  pay  the  amount  found  due  to  the  plaintiff.  In 
Oldham  v.  Stringer,  W.  N.,  1884,  235  ;  33  W.  R.  261,  there  was  a 
deposit  of  deeds  without  any  memorandum,  and  a  sale  was  ordered 
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instead  of  foreclosure  (mortgagee's  request ;  security  insufficient).     A      SS.  25,  26. 

ale  was  ordered  also  in  Chreen  ▼.  Biggs,  W.  N.,  1885, 128,  and  in 

Jona  V.  Harris,  W.  N.,  1887,  10  (in  each  case  at  mortgagee's  request ; 

three  months  allowed  from  certificate),  but  was  refused  in  Merchant   Action  respect- 

B(jmking  Co.  v.  London  and  Hanseatic  Bank,  W.  N.,  1886,  5 ;  55  L.    ing  Mortgage, 

J.  Ch.  479  (mortgagor's  request ;  but  sale,  at  a  reserve  price  to  cover 

the  mortgage  debt,  was  likely  to  be  abortive) ;  Hopkinson  v.  Miers,  34 

Sol.  J.  128  (mortgagee's  request ;  but  no  evidence  of  security  being 

iniuSicient;  and  the  property  was  part  of  a  family  estate);    and 

SsMetl  V.  Hesketh,  44  Ch.  D.  161  at  p.  163  (mortgagor's  request ;  no 

evidence  of  value  of  the  property) ;  also  in  Provident  Clerks'  Mutual 

Life  Asturanee  Association  v.  Lewis,  67  L.  T.  N.  S.  644. 

See  also  Brewer  v.  Square,  ubi  sup.,  and  the  order  in  Setoo,  6th 
ed.,  1590  (Form  18) ;  Norman  v.  Beaumont,  W.  N.,  1893,  45 ;  and 
notes  in  Seton,  5th  ed.,  1591-^. 


V. — Statutobt  Mortgage.  statutory 

MORTGAOE. 

26. — (1.)  A  mortgage  of  freehold  or  leasehold  land 
may  be  made,  by  a  deed  expressed  to  be  made  by  way  of  gtautory 
statutory  mortgage,  being  in  the  form  given  in  Part  I.  mortgage  in 
of  the  Third  Schedule  to  this  Act,  with  such  variations 
and  additions,  if  any,  as  circumstances  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there 
shall  by  virtue  of  this  Act  be  implied,  in  the  mortgage 
deed — 

First,  a  covenant  with  the  mortgagee  by  the  person 
expressed  therein  to  convey  as  mortgagor  to  the  effect 
following  (namely) : 
That  the  mortgagor  will,  on  the  stated  day,  pay  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  and 
will  thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  remains  unpaid,  pay  to 
the  mortgagee  interest  thereon,  or  on  the  unpaid 
part  thereof,  at  the  stated  rate,  by  equal  half-yearly 
payments,  the  first  thereof  to  be  made  at  the  end  of 
six  calendar  months  from  the  day  stated  for  pay- 
ment of  the  mortgage  money. 

This  clause  imposes  no  statutory  personal  liability  on  an  assignee  of 
the  equity  of  redemption  :  see  Be  Errington,  1894,  1  Q.  B.  11. 

G  2 
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SS.  26,  27. 


Statutory 
mobtgage. 


Forms  of 
statatory 
transfer  of 
mortgage  in 
schedale. 


^f^)/^'^7 


Compare  the  covenaats  to  be  implied  in  Registered  Charges,  by  L. 
T,  A.  88.  23, 24. 

Secondly,  a  proviso  to  the  effect  following  (namely)  : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  the 
mortgagee  at  any  time  thereafter,  at  the  request 
and    cost    of   the    mortgagor,  shall   reconvey  the 
mortgaged  property  to  the  mortgagor  or  as  he  shall 
direct. 
27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
transfer  of  mortgage,  being  in  such  one  of  the  three  forms 
(A.)  and  (B.)  and  (C.)  given  in  Part  II.  of  the  Third 
Schedule  to  this  Act  as  may  be  appropriate  to  the  case,^ 
with  such  variations  and  additions,  if  any,  as  circum- 
stances may  require,  and  the  provisions  of  this  section 
shall  apply  thereto. 

The  statutory  transfer  is  available  only  where  the  mortgage  is  also 
statutory. 

(2.)  In  whichever  of  those  three  forms  the  deed  of 
transfer  is  made,  it  shall  have  effect  as  follows  (namely)  : 

(i.)  There  shall  become  vested  in  the  person  to  whom 
the  benefit  of  the  mortgage  is  expressed  to  be  transferred, 
who  with  his  executors,  administrators,  and  assigns,  is 
hereafter  in  this  section  designated  the  transferee,  the 
right  to  demand,  sue  for,  recover,  and  give  receipts  for 
the  mortgage  money,  or  the  unpaid  part  thereof,  and  the 
interest  then  due,  if  any,  and  thenceforth  to  become  due 
thereon,  and  the  benefit  of  all  securities  for  the  same, 
and  the  benefit  of,  and  the  right  to  sue  on  all  covenants 
with  the  mortgagee,  and  the  right  to  exercise  all  powers 
of  the  mortgagee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemption, 
of  the  mortgagee  in  the  mortgaged  land  shall  vest  in 
the  transferee,  subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.), 
there  shall  also  be  deemed  to  be  included,  and  there 
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shall  by  yirtue  of  this  Act  be  implied  therein^  a  covenaiit  ss.  27^28. 
with  the  transferee  by  the  person  expressed  to  join  therein  statutory 
as  covenantor  to  the  eflfect  following  (namely)  :  Mortoaqe. 

That  the  covenantor  will,  on  the  next  of  the  days  by 
the  mortgage  deed  fixed  for  payment  of  interest, 
pay  to  the  transferee  the  stated  mortgage  money, 
or  so  much  thereof  as  then  remains  unpaid,  with 
interest  thereon,  or  on  the  unpaid  part  thereof,  in 
the  meantime,  at  the  rate  stated  in  the  mortgage 
deed ;  and  will  thereafter,  as  long  as  the  mortgage 
money,  or  any  part  thereof,  remains  unpaid,  pay  to 
the  transferee  interest  on  that  sum,  or  the  unpaid 
part  thereof,  at  the  same  rate,  on  the  successive  days 
by  the  mortgage  deed  fixed  for  payment  of  interest. 

**  On  the  next  of  the  days  *' :  this  is  equivalent  to  a  coveDant  by  the  Liability  of 
tmnsferee  not  to  sue  until  then :  Bolton  v.  Buckenham^  1891)  1  Q.  B.   >n^^y* 
278.    Ab  to  its  effect  on  the  personal  liability  of  a  surety,  see  that 
cue;  and  for  its  effect  on  the  security  given  by  a  surety,  see  Bolton 
T.  Salmon,  1891,  2  Gk  48. 

(4.)  If  the  deed  of  transfer  is  made  in  the  form  (C), 
it  shall,  by  virtue  of  this  Act,  operate  not  only  as  a 
statutory  transfer  of  mortgage,  but  also  as  a  statutory 
mortgage,  and  the  provisions  of  this  section  shall  have 
effect  in  relation  thereto,  accordingly ;  but  it  shall  not 
be  liable  to  any  increased  stamp  duty  by  reason  only  of 
its  being  designated  a  mortgage. 

A  transfer  of  a  mortgage,  although  further  security  is  given,  is  only    Stamp  duty  on 
chargeable  with  duty  as  a  transfer :  33  *&  34  Vict.  c.  97,  s.  109 ;   Wale    transfer. 
V.  Commisaumera  of  In.  Rev.,  4  Ex.  D.  270;    Stamp  Act,  1891, 
i.  87  (3). 

28.  In  A  deed  of  statutory  mortgage,  or  of  statutory   implied 
transfer  of  mortgage,  where  more  persons  than  one  are  Sintand*' 
expressed  to  convey  as  mortgagors,  or  to  join  as  cove-   seyerai. 
nantors,  the  implied   covenant  on  their  part  shall  be 
deemed  to  be  a  joint  and  several  covenant  by  them; 
and  where  there  are  more  mortgagees  or  more  trans- 
ferees than  one,  the  implied  covenant  with  them  shall 
be  deemed  to  be  a  coyenant  with  them  jointly,  unless 


i 
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ss.  28, 29, 30.  the  amount  secured  is  expressed  to  be  secured  to  them 
Statutort     in   shares  or  distinct  sums,  in  which   latter  case  the 
implied  covenant  with  them  shall  be  deemed  to  be  a 
covenant  with  eacli  severally  in  respect  to  the  share  or 
distinct  sum  secured  to  him. 


MORTOAGE. 


Form  of  re- 
conyeyance  of 
statatoiy 
mortgage  in 
schednle. 


See  8.  61,  infrd.. 

29.  A  re-conveyance  of  a  statutory  mortgage  may  be 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
reconveyance  of  mortgage,  being  in  the  form  given  in 
Part  III.  of  the  Third  Schedule  to  this  Act,  with  such 
variations  and  additions,  if  any,  as  circumstances  may 
require. 

The  statutory  re-conveyance  is  available  only  where  the  mortgage 
is  statutory  also. 


Trust  and 

mortqage 

Estates  on 

Death. 

Devolution  of 
trust  and 
mortgage 
eitates  on 

death. 


VI. — Trust  and  Mortgaqe  Estates  on  Death. 

30. — (1.)  Where  an  estate  or  interest  of  inheritance, 
or  limited  to  the  heir  as  special  occupant,  in  any  tene- 
ments or  hereditaments,  corporeal  or  incorporeal,  is 
vested  on  any  trust,  or  by  way  of  mortgage,  in  any  person 
solely,  the  same  shall,  on  hi^  death,  ^notwithstanding 
any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a 
.chattel  real  vesting  iu  them  or  him ;  and  accordingly- 
all  the  like  powers,  for  one  only  of  several  joint  per- 
sonal representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives 
together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  personcJ  representatives 
or  representative  from  time  to  time,  with  all  the  like 
incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him  ;  and,  for  the  purposes  of  this  section,  the 
personal  representatives  for  the  time  being  of  the  de- 
ceased shall  be  deemed  in  law  his  heirs  and  assigns, 
within  the  meaning  of  all  trusts  and  powers. 
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(2.)  Section  four  of  the  Vendor  and  Parchaser  Act,        s.  so. 

1874,  and  section  forty-eight  of  the  Land  Transfer  Act,     trust  and 

1875,  are  hereby  repealed.  Mobtoaoe 

Estates  on 

(3.)  This  section,  including  the  repeals  therein,  applies       Death. 
only  in  eases  of  death  after  the  commencement  of  this    3^  ^sTv  l 

Act.  c.  78. 

38  ft  39  Vict. 
Compare,  with  this  s.,  L.  T.  A.  1897,  s.  1.  c.  87. 

Copyhold  or  customary  lands  are  "tenemeDts  or  hereditaments''  Copyholds, 
included  in  this  s. :  Be  Hughes,  W.N.,  1884,  53 ;  Hall  v.  Bromley,  35 
Cfa.  D.  642.    But  s.  45  of  the  Copyhold  Act,  1887,  enacted  as  follows  :— 

45.  The  thirtieth  section  of  the  Conveyancing  and  Law  of  Copyhold  Act, 
Property  Act,  1881,  shall  not  apply  to  land  of  copyhold  ^®^^'  "•  '^• 
or  customary  tennre  vested  in  the  tenant  on  the  Court  Bolls 
of  any  manor  upon  any  trust  or  by  way  of  mortgage. 

The  Copyhold  Act,  1887,  is  now  repealed  by  the  Copyhold  Act, 
18d4,  s.  88  of  which  enacts  as  follows : — 

88.  Section  thirty  of  the  Conveyancing  and  Law  of  Pro-  Copyhold  Act, 
pcrty  Act,  1881,    shall  not  apply  to   land  of  copyhold  or  ^^^'  "•  ^^' 
customary  tenure  vested  Th  the  tenant  on  the  Court  Rolls 
on  trust  or  by  way  of  mortgage. 

/  Where  the  mortgagee  (as  mostly  happens)  is  not  admitted  and  dies,   Unadmitted 
the  land  is  not  at  his  death  vested  in  hitn  as  tenant  on  the  Court  Rolls,  mortgagee, 
and  the  right  to  admittance  seems  still  to  vest  in  his  personal  repre- 
sentatives under  s.  30.    An  unadmitted  heir  or  devisee  of  a  mortgagee 
seems  to  be'in  the  same  position. 

1^0  time  is  specified  for  the  commencement  of  the  operation  of  s.  45  Extent  of  the 
of  the  Copyhold  Act,  1887.  The  result  is  that  s,  30  must  now  be  '^^P®*^- 
lead  as  having  never  applied  to  copyhold  or  custom{g:y  land  to  jvhich, 
a  trustee  or  mortgagee  has  been  admitted.  Such  land  as  from  the 
Slst  December,  1881,  up  to  the  16th  September,  188y  (when  the 
Copyhold  Act,  1887,  was  passed),  is  ^vested  out  of  the  personal 
repcesentative  .and  revested  in  the  customary  heir  or  the  devisee  of  .  '    ' 

trust  and  mortgage  estates  unless  in  the  meantime  a  conveyance  has 
been  made  by  the  personal  representative :  Be  MilW  Trusts,  37  Ch.  D. 
312;  40  ib.  14.  If  this  holds  good  where  the  personal  representative 
has  been  admitted  then  a  second  fine  will  now  be  necessary  on 
admittance  of  the  heir. 

Where  the  mortgagee  has  been  admitted,  and  leaves  an  infant  heir,   Vesting  order, 
an  Older  may  be  made  vesting  the  land  in  the  executors :  Be  FranhlyrCs 
Mortgages,  W.  N.,  1888,  217. 

The  repeal  effected  by  s.  45  of  the  Copyhold  Act,  1887,  is  only 
directed  to  s.  30  of  this  Act,  consequently  as  regards  deaths  before 
1st  January,  1882,  when  the  C.  A.  took  effect,  s.  4  of  the  V.  &  P. 
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S.  30. 

Trust  and 
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Estates  on 

Death. 


Personal 
inheritance. 


Assent  by 
executor. 


Heir  excluded 
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heir  takes 
until  adminis- 
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Executors  may 
convey  before 
probate. 


A  single  per- 
sonal represen- 
tative may 
convey. 


Devise  of  trust 
estates  how 
far  proper. 


A.  Btill  remains  in  force.  The  confusion  introduced  by  s.  45  seems 
considerable.  The  object  was  to  avoid  the  larger  fine  payable  on  ad- 
mittance of  a  stranger  in  some  manors,  and  might  have  been  attained 
by  giving  the  personal  representative  power  to  convey. 

As  regards  those  bereditaments  to  which  alone  s.  30  now  applies, 
namely,  hereditaments  which  are  not  of  copyhold  or  customary  tenure, 
or  hereditaments  of  either  of  those  tenures  to  which  there  has  been  no 
admittance,  that  s.  operates  to  constitute  the  executor  or  administrator 
devisee  of  trust  and  mortgage  estates :  Be  Hughes,  W.  N.,  1884,  63. 
Whether  as  to  any  particular  land  he  is  such  devisee  will  be  shewn  in 
the  same  manner  as  if  there  were  an  actual  devise. 

The  word  "hereditaments"  iucludes,  more  clearly  than  the  word 
''  land,"  a  personal  inheritance,  as  an  annuity  to  one  *'  and  his  heirs  " : 
see  Co.  Lit.  2  a,  20  a;  Stafford  v.  Buckley,  2  Ves.  Sen.  170;  Holder- 
nesse  v.  Carmarthen,  1  Bro.  G.  G.  377.  Such  annuities  are  sometimes 
granted  by.  corporations  (Manchester,  for  instance)  charged  on  the 
borough  fuud. 

As  to  assent  by  executor  under  this  s.,  compare  Be  Culverhotue, 
1896,  2  Gh.  251,  a  case  on  s.  9  (1)  of  the  Finance  Act,  1894.  It  might 
operate  on  a  specific  bequest  of  a  mortgage  security. 

The  constitution  of  the  personal  representative  to  be  trustee  operates 
like  a  devise  to  exclude  the  heir  from  being  trustee. 

In  the  case  of  Be  Pilling'a  Trusts,  26  Gh.  D.  432,  Pearson,  J.,  asked, 
"What  happens  when  there  is  no  personal  representative?  If  the 
legal  estate  does  not  vest  in  the  heir,  where  is  it  ?  "  In  the  Colony  of 
Victoria  it  has  been  decided  that  until  administration  the  land  descends 
to  the  heir-at-law,  who  can  maintain  ejectment,  but  upon  grant  of 
administration  it  vests  in  the  personal  representative  as  from  the 
death  :  Larkin  v.  Drysdale,  1  Vict.  L.  Rep.  (Law)  164 ;  Wood's  Laws 
of  the  Australasian  Colonies,  p.  110.  Clearly  the  heir  cannot  convey 
the  fee,  as  he,  if  taking,  takes  only  until  a  representative  is  constituted, 
and  in  the  absence  of  a  personal  representative  a  vesting  order  is 
necessary :  Backstraw's  Truuts,  33  W.  R.  559 ;  W.  N.,  1885,  73 ; 
Williams'  Trusts,  36  Gh.  D.  231. 

Executors  derive  their  title  from  the  willj  not  from  the  probate,  and 
can  under  this  s.  convey  before  probate  a  legal  freehold  as  well  as  a 
term  held  in  trust  by  their  testator  :  compare  L.  T.  A.,  1897,  s.  2  (2)  ; 
see,  however,  Be  Parker's  Trusts,  1894, 1  Gh.  707.  Probate  is  only 
proof  of  their  title.  If  all  the  executors  die  before  probate,  subsequent 
letters  of  administration  are  sufficient  proof  of  that  title  (Wms.  Exors., 
309, 8th  ed.). 

One  of  several  executors  or  administrators  can  convey  a  chattel  real, 
see  Williams  on  Executors,  " 8th  ed.,  950,  954;  9th  ed.,  816-7; 
Simpson  v.  Qutteridge,  1  Madd.  609,  616 ;  Jacofhb  v.  Harwood,  2 
Ves.  Sen.  267-8 ;  but  as  to  freeholds  compare  now  L.  T.  A.,  1897, 
s.  2  (2). 

It  will  now  be  unnecessary,  and  also  useless,  to  make  any  devise  of 
trust  or  mortgage  estates,  not  being  of  copyhold  or  customary  tenure. 
Their  devolution  is  assimilated  in  all  respects  to  the  devolution  of  a 
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term  of  years,  wliicli  must  pass  to  the  personal  representative ;  and         S.  30. 
notwithstanding  any  deyise,  the  personal  representative  is  the  person      -,   "^"wn 
to  convey,  and  is  in  all  cases  the  '^  heir  "  and  *"  assign  "  for  the  purpose      Mortgaob 
of  exercising  all  trusts  and  powers.  Estates  on 

On  the  death  of  a  personal  representative  a  new  representative  must        Death. 
be  ocHistituted  as  in  case  of  personalty.    If  the  executor  of  a  trustee  7 

or  mortgagee  dies  and  there  is  no  executor  to  his  estate,  letters  of  jioi/t^g"*" 
sdministration  must  be  taken  out  to  the  trustee  or  mortgagee.    The  estate  same  as 
title  to  a  freehold  trust  or  mortgage  estate  (see  Be  Hughes,  W.  N.,  leasehold. 
1884, 53)  will  in  fact  be  made  exactly  as  if  it  had  been  a  term  of  years 
held  in  trust  or  mortgaga    As  to  a  grant  of  administration  limited  to 
a  trust  estate,  see,  In  i?ie  Goods  of  ButHery  1898,  P.  9 ;  or  to  a  trust 
fond,  see.  In  the   Goods  of  Baidiffe,  1899,  P.  110;   it  makes  no 
difference  whether  the  estate  is  real  or  personal :  L.  T.  A.,  1897,  s.  2. 

Though  a^  freehold   trust  or  mortge^e  estate  now   passes  to  the  Trust  estate 
persoaal  representative,  it  must  still  be  conveyed  to  the  trustees  or  ™^t  still  be 
mortgagees  "  and  their  heir's  "  or  "  in  fee  simple  "  (see  s.  51),  in  order  «iTgi„  »»**, . 
to  give  them  the  fee  simple. 

The  powers  of  trustees  (and  see,  as  to  mortgagees,  Be  Bumney  d:  Deyolution  of 
Smith,  1897,  2  Ch.  351 ;  Saloway  v.  Strawbridge,  1  K.  &  J.  371 ;  7  ^^^J^**^ 
D.  M.  &  6.  594)  devolve  only  on  those  who  are  specified  as  persons 
to  execute  the  trust ;  and  s.  38  (now  T.  A.,  s.  22)  carries  the  power  to 
the  survivor  where  the  trust  is  created  after  1881.  Thus  a  devise  to 
A.  and  B.  on  trust  to  sell,  enables  A.  and  B.  and  also  the  survivor  of 
them  to  sell.  The  decision  ^in  Ot^)ame  to  Bowlett,  13  Ch.  D.  774, 
appears  to  be  an  authority  that  the  same  applies  to  trusts  created  before 
1882,  but  as  to  the  actual  decision,  see  Be  Morton  d  HaUett,  15  Ch.  D. 
14S.  Where  heirs  are  not  specified,  the  heir  of  the  survivor  could  not, 
as  it  seems  (see  Be  Morton  &  HaJlett),  before  1882  have  sold,  thou<;h 
the  fee  devolved  on  him,  consequently  the  personal  representative  of 
the  survivor  could  not  now  sell :  Be  Ingleby  &  the  Norwich  Union 
Odi,  13  L.  H.  Ch.  D.  Ir.  326 ;  and  see  as  to  trustees'  powers,  Newman 
V.  WameTy  1  Sim.  N.  B.  457.  If  the  devise  is  *'  to  A.  and  B.  and 
their  heirs  on  trust,  or  with  power  (Be  Fixton  &  Tong^  46  W.  R.  187) 
to  sell,"  or  to  A.  and  B.  in  fee  simple  upon  trust  *'  that  they  and  their 
heiiB,*^  or  **  executors  or  administrators,"  or  *'  the  trustees  or  trustee  for 
the  time  being"  (Be  Morion  &  Eallett,  ubi  sup.;  Be  Cunningha/m 
*  Fraylingy  1891,  2  Ch.  567)  "shall  sell,"  then  under  s.  30  the 
personal  representative  of  the  survivor  can  selL  The  effect  of  s.  30  is 
that  there  cannot  now  (except  as  to  copyhold  and  customary  heredita- 
ments) be  any  '*  assign  "  of  a  trust  estate  by  means  of  a  devise.  The 
only  "assign  "  is  a  trustee  duly  appointed,  and  s.  31  (5)  (now  T.  A., 
SL 10  (3))  gives  him  all  the  powers  of  an  original  trustee,  so  that 
(except  as  before  mentioned)  it  is  unnecessary  now  to  specify  assigns 
in  order  to  enable  them  to  execute  the  trust. 

Persons  taking  by  devise  or  bequest  are  **  assigns  '*  in  law :  "  testa-    Devisees  are 
inentary  assigns,"  see   WhUfield  v.  How,2  Show.  57;  Titley  y.  Wol-   "assigns." 
ttenhotme^  7  Beav.  425,  436;  Osborne  to  Bowlett,  ubi  sup.,  pp.  786, 
795;  Batly  v-  De  Crespigny,  L.  R.  4  Q.  B.  180, 186. 
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SS.  30,  31.  Where  there  is  a  valid  contract  binding  on  both  vendor  and  pnr- 

chaser^  an^  at  the  vendor's  death,  either  he  has  made  out  his  title 

MoRTQAOE  accordJiig  ^  ^^^  contract,  or  the  purchaser  has  accepted  the  title  how- 

EsTATBB  ON  ®ver  bad,  the  vffidor  is  a  trustee  for  the  purchaser  (Lysaght  v.  Edwards^ 

Death.  2  Ch.  D.  506,  507),  and  this  s.  applies.     But  see  Shaw  v.  Foster^  5 

WheiTvendor     ^'  ^*  ^^^'  ^^^ '  ^^  Colling,  32  Ch.  D.  333,  as  to  how  the  trust  is  to 

trustee^for  °'     ^  established :  and  Be  Fagani,  1892, 1  Oh.  236 ;  Re  Beaufort^  43 

purchaser.  Sol.  J.  12.     Also  s.  4,  suprh. 

Cases  affected.        This  s.  renders  obsolete,  as  regards  persons  dying  after  1881  (except 

as  to  copyhold  and  customary  land  to  which  there  has  been  an  admit- 
tance), all  the  decisions  as  to  what  words  pass  trust  and  mortgage 
estates,  and  as  to  whether  the  trusteeship  passes  to  the  devisees  of 
trust  estates^  discussed  in  1  Jarm.  Wills,  p.  709,  et  wq.,  4th  ed. 

Special  ere-  It  seems  that  a  testator  cannot,  by  appointing  special  executors  of 

^"  ^^'  his  trust  and  mortgage  estates,  make  them  his  *'  personal  representa- 

tives "  for  the  purposes  of  this  s. :  see  Be  Barker's  TVtMfo,  1894,  1 
Ch.  707,  pp.  721-2.  At  any  rate  they,  before  probate,  will  not  be  so, 
as  against  his  general  executors,  who  have  proved  :  see  S.  C,  p.  722. 

Devise  of  copy- /      Every  will  should  now  contain  a  devise  to  the  executors  of  all  copy- 
v^     holds.  I  k^y  Qj.  customary  land  held  on  trust  or  by  way  of  mortgager 

^  As  to  the  s.  of  the  L.  T.  A.  repealed  by  this  s.,  see  note  to  V.  &  P. 

TRUflTEESAUD  VII. — TRUSTEES  AND  EXECUTORS. 

F  X  ECir^^Bs 

The  following  ss.,  31-38  (both  inclusive),  are  repealed,  and   in 

substance  re-enacted,  by  the  T.  A.;  but  it  may  be  useful  to  print 

til  em  here  for  purposes  of  reference. 

Appointment  of  31. — (1.)  Where  a  trustee,  either  original  or  stjfbstituted, 
wriingo/trust  ^^  whether  appointed  by  a  Court  or  otherwise,  is  dead,  or 
property,  &c.     remains  out  of  the  United  Kingdom  for  more  than  twelve 

months,  or  desires  to  he  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  thrust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then  the 
surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  may,  by  writing,  appoint  a/nother  person 
or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of 
the  trustee  dead,  remaining  out  of  the  United  Kingdom, 
desiHng  to  be  discharged,  refusing  or  being  unfit,  or  being 
incapable,  as  aforesaid. 
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(2.)  On  an  appointment  of  a  new  trustee,  the  number  of        s.  31. 
trustees  may  he  increased.  Trustbbb  and 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  he  Executobs. 
Migatory  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  vhis  originally  appointed,  or  to  fill  up  the  original 
Mtmher  of  trustees,  where  more  than  two  trustees  were 
originally  appointed ;  hut,  except  where  only  one  trustee 
was  originally  appointed,  a  trustee  shall  not  he  discharged 
under  this  section  from  his  trust  unless  there  will  he  at  least 
two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance 
or  thing  requisite  for  vesting  the  trust  property,  or  any  part 
ikereof,  jomtly  in  the  persons  who  are  the  trustees,  shall  he 
executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  hefore  as 
after  all  the  trust  property  hecomes  hy  law,  or  hy  assurance, 
or  otherwise,  vested  in  him,  shall  have  the  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects  act,  as 
if  he  had  heen  originally  appointed  a  trustee  hy  the  instru- 
ment, if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated  trustee 
in  a  wiU,  but  dying  hefore  the  testalor  ;  and  those  relative 
to  a  continuing  trustee  include  a  refusing  or  retiring  trustee, 
if  wining  to  act  in  the  execution  of  the  provisions  of  this 
section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 


See  now  T.  A.,  s.  10,  which  extends  the  powers  of  this  s.  to  the 
ctse  of  a  trustee  desiring  to  be  discharged  from  "  all  or  any  of  the 
trusts  or  powers  reposed  in  or  conferred  on  him,"  and  embodies  G.  A., 
1882, 8.  5 ;  0.  A.,  1892,  s.  6. 

And  as  to  the  e£fect  of  substituting,  in  T.  A.,  s.  10,  for  the  words 
in  sobs.  1  of  this  s.,  ''the  person  or  persons  nominated  for  this 
purpose,"  the  words  **  the  person  or  persons  nominated  for  the  purpose 
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SS.  31,  32,  33,  of  appointiDg  new  trustees,"  see  Be  Wheder  A  De  Bochow,  1896, 
34.  1  Ch.  316. 


Trustees  and 

EXECUT0B8» 

Betirement  of 
trustee. 


Powers  of  new 
trustee 
appointed  by 
court. 


Vesting  of 
trust  property 
in  new  or 
continuing 
trustees. 


32. — (1.)  Where  there  are  more  than  ttoo  trustees^  if  one 
of  them  by  deed  declares  that  he  is  desirous  of  being  die- 
charged  from  the  trusty  and  if  his  co4rustees  and  such  other 
person^  if  ant/y  as  is  empowered  to  appoint  trustees,  by  deed 
consent  to  the  discharge  of  the  trustee,  and  to  the  vesting  in 
the  co-trustees  alone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and  shall,  by  the  deed,  be  discharged  there- 
from under  this  Act,  without  any  new  trustee  being  appointed 
in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  contiwuing  trustees  alone  shall  be  executed 
or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument,  and  to  any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  11. 

33, — (1.)  Every  trustee  appointed  by  the  Court  of 
Chancery,  or  by  the  Chancery  Division  of  the  Court,  or  by 
any  other  court  of  competent  jurisdiction,  shall,  as  well  before 
as  after  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  have  the  same  powers^  authorities, 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had 
been  originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust. 

(2.)  This  section  applies  to  appointments  made  either 
before  or  after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  37. 

34, — (1.)  Where  a  deed  by  which  a  new  trustee  is 
appointed  to  perform  any  trust  contains  a  declaration  by 
the  appointor  to  the  effect  that  any  estate  or  interest  in  any 
land  subject  to  the  trust,  or  in  amy  chattel  so  subject,  or  tJie 
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righi  to  recover  and  receive  any  debt  or  other  thing  in     ss.  34, 35. 
oeHon  so  subjeety  shall  vest  in  the  persons  who  by  virtue  of  r^^^^^^  ^u 
the  deed  become  and  are  the  trustees  for  performing  the     Executors. 
trusty  thai  declaration  shaU,  without  any  conveyance  or 
assignmenty  operate  to  vest  in  those  persons,  as  joint  tenantSy 
and  for  the  purposes  of  the  trusty  that  estatCy  interesty  or 
right 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  dis- 
charged  under  this  Act,  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
irwteeSy  and  by  the  other  persony  if  any,  empowered  to 
appoint  trusteeSy  that  declaration  shaJly  withoiU  any  convey- 
anee  or  amgnmenty  operate  to  vest  in  the  continuing 
trustees  cdonSy  as  joint  tenants,  and  for  the  purposes  of  the 
trusty  the  estatCy  interesty  or  right  to  which  the  declaration 
rdates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or 
vnkrest  in  copyhold  or  customary  landy  or  to  land  conveyed 
by  way  of  mortgage  for  securing  money  subject  to  the  trust, 
or  to  any  such  aha/re,  stocky  annuity y  or  property  as  is  only 
transferable  in  books  kept  by  a  company  or  other  bodyy  or 
in  manner  prescribed  by  or  under  Act  of  Parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry y  the  person  or  persons  making  the  declaration  shall 
he  deemed  the  conveying  party  or  partiesy  and  the  conveyance 
AaU  be  deemed  to  be  made  by  him  or  them  under  a  power 
conferred  by  this  Act 

(5.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act. 

See  now  T.  A.,  b.  12. 

35. — (1).  Where  a  trust  for  sale  or  a  power  of  sale  of  power  for 
property  is  vetted  in  tnutees,  they  may  sell  <yr  eonmr  with  ^^^f 
any  other  person  in  selling  all  or  any  'part  of  the  property y  hy  auctum,  Ac. 
either  subject  to  prior  charges  or  noty  and  either  together  or 
in  lotSy  by  public  auction  or  by  private  contracty  subject  to 
any  such  conditions  respecting  title  or  evidence  of  title,  or 
other  mattery  as  the  trustees  think  fity  with  power  to  vary 
any  contract  for  sale,  and  to  buy  in  at  any  auction,  or  to 
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SS.  36,  36,  37. 


Trustees  and 
Executors. 


Thistees' 
receipts. 


Power  for 
executors  and 
trustees  to 
compound^  &€. 


rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power,  and  shaU  have  effect  svhject  to  the  terms  of 
that  instrument,  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created 
by  an  instrument  coming  into  operation  after  the  commence- 
ment of  this  Act, 

See  now  T.  A.,  s.  13. 

36. — (1.)  The  receipt  in  writing  of  any  trustees  or 
trustee  for  any  money,  securities,  or  other  personal  property 
or  effects  payable,  transferable,  or  deliverable  to  them  or 
him  under  any  trust  or  power,  shall  be  a  suffwi&nt  discharge 
for  the  same,  and  shall  effectually  exonerate  the  person 
paying,  tramf erring,  or  delivering  the  same  from  seeing  to 
the  application,  or  being  answerable  for  any  loss  or  mis- 
application thereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  20. 

37- — (!•)  An  executor  may  pay  or  allow  any  ddt  or 
claim  on  any  evidence  that  he  thinks  sufficient. 

(2.)  An*executor,  or  two  or  more  trustees  acting  togetlier, 
or  a  sole  acting  trustee  where,  by  the  instrument,  if  any, 
creating  the  trust,  a  sole  trustee  is  authorized  to  execute  the 
trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think 
fit,  accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debt,  or  for  any  property,  real  or  personal,  claimed, 
and  Tnay  allow  any  time  for  payment  of  any  debt,  and  may 
catnpromise,  compound,  abandon,  submit  to  arbitration,  or 
otherwise  settle  any  debty  aecotmt,  claim,  or  thing  whatever 
relating  to  the  testator's  estate  or  to  the  trust,  and  for  any 
of  those  purposes  may  enter  into,  give,  execute,  and  do  such 
agreements,  instruments  of  composition  or  arrangeinent, 
releases,  and  other  things  as  to  him  or  them  seem  expedient. 
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without  being  responsible  for  any  loss  occasioned  by  any  act  ss.  37, 38,  39. 
or  thing  so  done  by  him  or  them  in  good  faith.  Trustees  and 

(3.)  As  regards  trustees^  this  section  applies  only  if  and     Executors. 
«  far  as  a  contrary  intention  is  not  expressed  in  the 
insitrumeni^  if  any^  creating  the  tru^,  a/nd  shall  have  effect 
Mhjeet  to  the  terms  of  that  instrument  and  to  the  provisions 
Aerein  contained. 

(4.)  This  section  applies  to  executorships  and  trusts 
mdituted  or  created  either  before  or  after  the  commence- 
ment  of  this  Act. 

See  now  T.  A.,  s.  21,  which  extends  the  powers  of  this  section  to 
idminisintors. 


38. — (1.)   Where  a  power  or  trust  is  given  to  or  vested  Powts  to  tvoo 
in  two  or  more  exectUors  or  trustees  jointly,  then,  unless  the  exectOors  or 
cmiirary  is  expressed  in  the  instrument,  if  any,  creating  the  *"«*«««• 
power  or  trust,  the  same  may  be  exercised  or  performed  by 
the  survivor  or  survivors  of  them  for  the  time  being. 

(2.)  This  section  applies  only  to  executorships  and 
^rv^  constituted  after  or  created  by  instruments  coming 
into  operation  after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  22. 

VIII. — Mabbied  Women.  married 

^^  Women. 

39  — (1.)  Notwithstandinif  that  a  married  woman  is         

I  .  Power  for 

restrained  from  anticipation  J  the  Court  may,  if  it  thinks  oourt  to  bind 

ft,  where  it  appears  to  the  Cdurt  to  be  for  her  benefit,  by  |^**^^^^  6^0  ^-^ 

judgment  or  order,  with  hei  consent,  bind  her  interest  woman.  •^^'' 

in  any  property.  I  ^^I^^-**-*^*^  *^v 


(2.)  This  section  applies  dbly  to  judgments  or  orders  /^ 

made  after  the  commencementof  this  Act.  ^  ^  CJ  ^. 

An  order  under  20  &  21  Vict.  c.  85,  s.  21,  or  s.  26,  or  41  &  42  Vict.   Effect  of  a  —       ' 
c  19,  8.  4,  does  not  apply  to  separate  estate  existing  at  the  date  of  the   separation  or 
desertion  or  separation,  so  as  to  put  an  end  to  restraint  on  anticipation :  ^^^^  ^^ 
see  WaUe  ▼.  Marland,  38  Ch.  D.  135 ;  Bill  v.  Cooper,  1893, 2  Q.  B.  85. 
Bot  it  does  so  apply  as  to  separate  estate  accruing  afterwards :  see 
those  two  cases,  and  Cooke  y.  Fuller,  26  Beav.  99 ;  Mtmt  y.  Olynes, 
ti  L.  J.  Ch.  639 ;  Be  Hughes,  1898,  1  Ch.  529.    Though  separate 
estate  does  not  require  the  protection  of  an  order,  the  words  of  s.  25 
Mem  to  lead  to  this  result,  as  to  such  after-acquired  separate  estate. 
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S.  39. 

Married 
Women. 


Power  of 
Divorce 
Court  to 
dispeiiBe  with 
restraint  on 
anticipation. 

Cases  affected. 


Applications 
under  this  s. 


How  consent 
taken. 


As  to  the  jurisdiction  of  the  Ck)urt,  acting  under  its  statutory  powers 
of  directing,  in  matrimonial  causes,  a  settlement  of  the  wife's  property, 
to  deal  with  an  existing  restraint  on  anticipation,  see  MickeU  v. 
MicheU,  1891, 1  P.  208 ;  Thomson  v.  7.,  1896,  P.  263,  271.  It  can 
do  so  only  in  the  cases  covered  by  s.  5  of  22  &  23  Vict.  c.  61. 

Before  this  Act  the  Court  had  no  power — except  by  way  of  sanction- 
ing a  compromise  of  proceedings,  see  Seton,  5th  ed.  790 ;  Wilton  ▼. 
EiU,  25  L.  J.  Ch.  156 ;  Wall  v.  Sogers,  9  Eq.  58— to  bind  the  interest 
of  a  married  woman  who  was  restrained  from  anticipation,  however 
beneficial  it  might  be  to  her  to  do  so :  see  Bobinson  v.  Whedtorufht, 
21  Beav.  214,  6  D.  M.  &  G.  535 ;  Tussavd  v.  Tussavd,  9  Oh.  D.  375, 
per  James,  L.J. ;  Smith  v.  Lucas,  18  Ch.  D.  531. 

Nor  could  she  herself  bind  it  by  way  of  admission  or  estoppel : 
Lady  Bateman  v.  Faher,  1897,  2  Ch.  223 ;  1898, 1  Ch.  144. 

Applications  under  this  s.  must  be  made  by  summons  in  Chambers, 
s.  69  (3),  and  not  by  petition  :  Be  LillwaLVs  Settlement^  30  ^.  R.  243, 
W.  N.,  1882,  6 ;  Latham  v.  Latham,  W.  N.  1889,  171. 

.A.S  to  the  policy  of  this  s.,  see  Be  PoUard,  1896, 1  Ch.  901 ;  2  Ch. 
552 ;  Thomson  v.  T.,  1896,  P.  263. 

And  as  to  wife's  right  to  indemnity  against  husband,  where  the 
restraint  is  removed  for  payment  of  his  debts,  see  Pa>get  v.  P.,  1898, 
1  Ch.  47,  470. 

In  Be  Sawyer's  Trusts,  1896,  1  Ir.  Rep.  40,  the  i-estraint  was 
removed  for  the  purpose  of  setting  up  a  child  in  business,  and  so 
relieving  the  parents  of  the  expense  of  maintaining  him. 

See  on  the  intention  of  this  s.,  Tamjplin  v.  Miller,  W.  N.,  1882,  44 ; 
Be  Warren's  Settlement,  52  L.  J.  Ch.  928,  W.  N.,  1883, 125 ;  and  see 
orders  made  under  this  s.  in  Ex  parte  Thompson,  W.  N.,  1884,  28 ; 
Sedgwick  v.  Thomas,  48  L.  T.  100 ;  Musgraoe  v.  Sandeman,  ib,  215  ; 
Be  Flood's  Trusts,  11  L.  R.  Ir.  355 ;  Be  Wrighfs  Trusts,  15  ih.  331 ; 
Be  Seagrave's  Trusts,  11  ib.  373;  Eodges  v.  Hodges,  20  Ch.  D.  749  ; 
Be  Little's  Will,  36  ib,  701 ;  Be  Currey,  Gibson  v.  Way,  W.  N.,  1887, 
28,  32  Ch.  D.  365  ;  C.'a  Settlement,  56  L.  J.  Ch.  556,  and  Be  Milner's 
Settlemmt,  1891,  3  Ch.  547 ;  Bates  v.  Kesterton,  1896,  1  Ch.  159, 
165 ;  but  refused  in  Be  Warren's  Settlement,  ubi  sup. ;  Be  Wheatley^ 
Smith  V.  Spence,  27  Ch.  D.  606;  Be  Jordan,  Kino  v.  Ficard,  34 
W.  R.  270,  W.  N.,  1886,  6 ;  and  Be  Little,  Harrison  v.  Harrison, 
40  Ch.  D.  418 ;  Be  S.'s  SetUementy  W.  N.,  1893,  127 ;  Be  Pollard, 
1896, 1  Ch.  901 ;  2  Ch.  552 ;   Thomson  v.  T.,  1896,  P.  263,  271. 

For  forms  of  orders,  see  Seton,  5th  ed.,  pp.  764-7 ;  and  Be  Pollard, 
1896, 1  Ch.  901,  at  p.  903. 

The  consent  of  a  married  woman  under  this  s.  need  not  in  all  cases 
be  ascertained  by  a  separate  examination :  Hodges  v.  Hodges,  20  Ch. 
D.  749 ;  Harris  v.  Harford,  W.  N.,  1888, 190 ;  Musgrave  v,  Sandefnan^ 
48  L.  T.  215. 

Service  on  the  trustees  for  the  married  woman  was  dispensed  with 
in  Be  Little's  Will,  36  Ch.  D.  701 ;  and  see  Be  Tippett  <fc  Newbould, 
37  Ch.  D.  444,  where  the  order  removing  the  restraint  (if  any)  was 
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made  id  the  absence  of  the  trustee  (p.  445) ;  and,  as  to  the  practice,  SS.  39,  40, 41, 
&  Ponard,  «W  wpra,  p.  902.  ^^^^ 

Women. 

40, — (1.)  A  married  woman,  whether  an  in&nt  or  not,  „     — 7 

Power  of 

shall  by  virtue  of  this  Act  have  power,  as  if  she  were  attorney  of 
Qomarried  and  of  full  age,  by  deed,  to  appoint  an  "•"**^ 
attorney  on  her  behalf  for  the  purposes  of  executing  any 
deed  or  doing  any  other  act  which  she  might  herself 
execute  or  do ;  and  the  provisions  of  this  Act  relating 
to  instruments  creating  powers  of  attorney  shall  apply 
thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 


woman. 


As  to  a  married  woman^s  power  of  attorney  under  this  s.,  see 
SkwoTt  Y.  Fletcher  J  38  Ch.  D.  627,  628,  and  see  S.  C.  as  to  form  of 
order  for  payment  of  income  of  funds  in  Court,  subject  to  restraint  on 
anticipation,  to  the  attorney  of  a  married  woman  :  see  also  Seton,  6th 
ed^  p.  188,  and  Addenda,  p.  2098. 

This  s.  when  originally  inserted  had  more  special  reference  to  the 
dioaes  struck  out  in  the  House  of  Commons  euabling  married  women 
to  convey  by  deed  simply  without  acknowledgment.  An  acknowledged 
dwd  is  necessarily  incapable  of  being  executed  by  attorney,  but  under 
tliis  8.  a  power  of  attorney  will  be  effectual  as  regards  all  other  deeds 
or  acts  capable  of  being  executed  or  done  by  a  married  woman. 


IX. — Infants. 


Infants. 


4L  Where  a  person  in  his  own  right  seised  of  or  en-  Sales  and  leases 

titled  to  land  for  an  estate  in  fee  simple,  or  for  any  lease-  fnfl^  o^^  °Ir 

hold  interest  at  a  rent,  is  an  infant,  the  land  shall  be  40  &  41  Vict. 

deemed  to  be  a  settled  estate  within  the  Settled  Estates  ^-  ^^- 
Act,  1877. 

**  At  a  rent.'*    This  s.  as  originally  drafted  applied  only  to  a  lessee   *<  At  a  rent." 
ftt  a  rent  who  was  excluded  from  the  S.  L.  A.  drafted  at  the  same 
time:  see  s.  58  (v.).    As  the  S.  L.  A.  did  not  pass  in  1881, fee  simple 
land  was  included  here,  but  a  long  term  was  forgotten ;  ss.  59  and  60 
of  the  S.  L.  A.  make  the  omission  not  material. 

Before  this  Act  the  Court  had  no  authority  to  sell  the  real  estate   Sale  of  infants 
of  an  infant  upon  the  mere  ground  that  a  sale  would  be  beneficial :   If^d  in  fee 
Odveri  v.  Godfrey^  6  Beav.  97 ;  except,  perhaps,  to  sell  part,  so  as  to    """^  *' 
sare  ttie  rest :  see  Re  Jackson,  21  Ch.  D.  786 ;   Be  De  Tessier's  S.  E,, 
1893, 1  Ch.  153, 163. 
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SS.  41,  42. 


Infants. 

Leases  of 
infant's  land 
generally. 


u3 


t 


Management 
of  land  and 
receipt  and 
application  of 
income  during 
minority. 


c^.390 


It  is  oonoeived  that  the  gnardians  of  an  infant  may  under  this  s., 
and  SS.  46  and  49  of  the  S.  E.  A.,  1877,  grant  leases  for  twenty-one 
years  of  the  Infant's  land  without  the  authority  of  the  Court.  As  to 
the  power  of  the  Court  to  authorize  leases  of  infant's  land  under  11 
Geo.  4  and  1  Will.  4,  c.  65,  see  Simpson  on  Infants,  2nd  ed.,  368,  and 
Re  Letcf{ford,  2  Ch.  D.  719,  where  the  Court  held  the  leasing  power 
under  that  Act  applied,  though  the  infant  was  entitled  in  reversion 
only. 

This  s.  applies,  though  the  infant  is  entitled  in  contingency  only : 
Be  LiddeU,  52  L.  J.  Ch.  207 ;  Re  Sparrow's  S.  E.,  1892, 1  Ch.  412. 

All  the  powers  of  the  S.  E.  A.,  1877,  may  be  executed  by  the 
guardians  on  behalf  of  the  infant  (s.  49). 

42. — (1.)  If  and  as  long  as  any  person  who  would  but 
for  this  section  be  beneficially  entitled  to  the  possession 
of  any  Iannis  an  infant,  and  being  a  weman  in  oAm  tin- 
Mnrriftd,  the  trustees  appointed  for  this  purpose  by  the 
settlement,  if  any,  or  if  there  are  none  so  appointed,  then 
the  persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  with  power  of  sale  of  the  settled  land, 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval 
of  the  exercise  of  such  a  power  of  sale,  or  if  there  are 
none,  then  any  persons  appointed  as  trustees  for  this 
purpose  by  the  Court,  on  the  application  of  a  guardian 
or  next  friend  of  the  infant,  may  enter  into  and  continue 
in_ppssession  of  the  lan^ ;  and  in  every  such  case  the 
subsequent  provisions  of  this  section  shall  apply. 


Meaning  of 
settlement. 


The  word  *^  settlement "  includes  all  settlements  by  whatever  instru- 
ment made,  whether  deed,  will,  writing,  or  Act  of  Parliament;  this  is 
clear  from  subs.  7  of  this  8.,  which  refers  to  the  instrument  by  which 
the  settlement  is  made,  and  from  the  definition  of  ''instrument," 
8.  2  (xiii.). 
Applieii  also  %.§     ^his  s.  Includes  the  case  where  an  infant  takes  by  descent,  also 
where  legal     I  v^here  the  legal  estate  is  vested  in  trustees  upon  trust  to  pay  the  rents 
in  trustees*        *^^  profits  to  an  infant.     By  s.  2  (iii.)  possession  includes  receipt  of 

income,  and  income  includes  rents  and  profits. 

The  trustees  appear  to  take  no  estate  under  this  power :  see  Dean  v. 
Dean,  1891,  3  Ch.  160,  157 ;  Qriggs  v.  Oibson,  14  W.  R.  819. 
Mother  a  The  mother  is  now  a  guardian  under  the  Guardiauship  of  Infants 

guardian.  ^ct,  1886  (49  &  50  Vict.  c.  27) ;  and  see  Re  X,  18Ap,  1  Ch.  526. 

(2.)  The  trustees  shall  manage  or  superintend  the 
management  of  the  land,  with  full  power  to  fell  timber 
or  cut  underwood  from  time  to  time  in  the  usual  course 
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for  sale,  or  for  repairs  or  otherwise,  and  to  erect,  pull        s.  42. 
down,  rebuild,  and  repair  houses,  and  other  buildings  and       in^I^. 
erections,  and  to  continue  the  working  of  mines,  minerals,         — 
And  qaarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  de- 
termine tenancies,  and  to  accept  surrenders  of  leases  and 
tenancies,  and  generally  to  deal  with  the  land  in  a  proper 
and  due  course  of  management ;  but  so  that,  where  the 
infant  is  impeachable  for  waste,  the  trustees  shall  not 
commit  waste,  and  shall  cut  timber  on  the  same  terms 
only,  and  subject  to  the  same  restrictions,  on  and  subject 
to  which  the  infant  could,  if  of  fhll  age,  cut  the  same. 

As  to  these  terms  and  restrictions,  see  Honywood  v.  Honyioood, 
18  Eq.  306 ;  Dashwood  y.  Magniac,  1891,  3  Ch.  306. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the 
income  of  the  land,  including  the  produce  of  the  sale  of 
timber  and  underwood,  pay  the  expenses  incurred  in  the 
management,  or  in  the  exercise  of  any  power  conferred 
.by  this  section,  or  otherwise  in  relation  to  the  land,  and 
all  outgoings  not  payable  by  any  tenant  or  other  person, 
and  shall  keep  down  any  annual  sum,  and  the  interest  of 
any  principal  sum,  charged  on  the  land. 

For  the  Court's  powers  to  direct  money  to  be  raised  for  the  cost  of  Cost  of  repairs 
Moessary  repairs  of  property  to  which  an  infant  is  absolutely  entitled,  thrown  on 
see  Be  Jackson,  21  Ch.  D.  786;  Coniuay  v.  Fenton,  40  Ch.  D.  612;   ^P***^' 
Be  De  Toner's  8.  K,  1893,  1  Ch.  165 ;  Be  Montagu,  1897,  1  Ch. 
686;  »6.  2  Ch.  8;  Be  Hawker,  41  Sol.  J.  333. 

(4.)  The  trustees  may  apply  at  discretion  any  income 
which,  in  the  exercise  of  such  discretion,  they  deem 
proper,  according  to  the  infant's  age,  for  his  or  her 
nuuntenaace,  education  or  benefit,  or  pay  thereout  any 
money  to  the  infant's  parent  or  guardian,  to  be  applied 
for  the  same  purposes. 

The  power  in  this  subs,  and  in  s.  43  (i.)  to  pay  income  to  the  Payment  of 

parent  or  guardian  for  the  infant's  mdntenance,  education,  or  benefit,  *J^<^™«  ^ 

oeeesflarily  implies  a  power  for  the  parent  or  guardian  to  give  receipts,  SJlardiM 

H  2 
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S.  42. 
Infants. 


Maintenance 
while  father 
alive. 


and  exempts  a  person  paying  from  seeing  to  the  application  of  the 
money,  just  as  a  like  power  to  trustees  is  necessarily  implied  where 
thqy  are  directed  to  sell  land  and  divide  the  proceeds  amongst  infants  : 
Sowarsby  v.  Lacy,  4  Mad,  142;  Lavender  v.  Stanton,  6  Mad.  46. 
Where  the  father  is  living  the  amount  to  be  allowed  for  maintenance 
is  in  the  discretion  of  the  trustees :  Wilson  v.  Turnery  22  Ch.  D.  521 ; 
Be  Lofthouse,  29  %b.  932.  But  a  trustee  who  is  also  one  of  two 
guardians  cannot  discharge  himself  from  his  duty  as  guardian  by 
payment  of  the  income  to  his  co-guardian ;  strict  voucher  of  items  is 
not  required,  but  a  proper  sum  will  be  allowed :  Be  EwmSf  Welch  ▼. 
ChanneU,  26  Ch.  D.  68,  63 ;  and  see  Barnes  or  Boss  v.  Boss,  1896, 
A.  C.  625  (a  Scotch  case). 


(5.)  The  trustees  shall  lay  out  the  residue  of  the  in- 
come of  the  land  in  investment  on  securities  on  which 
they  are  by  the  settlement,  if  any,  or  by  law,  authorized 
to  invest  trust  money,  with  power  to  vary  investments ; 
and  shall  accumulate  the  income  of  the  investments  so 
made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  such  income  and  the  resulting 
income  of  investments ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  land  and 
from  investments  of  income  on  the  trusts  following 
(namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years, 

then  in  trust  for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an 
infant,  then  in  trust  for  her  separate  use,  inde- 
pendently of  her  husband,  and  so  that  her 
receipt  after  she  marries,  and  though  still  an 
infant,  shall  be  a  good  discharge  ;  but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a 
woman  without  having  been  married,  then 
where  the  infant  was,  under  a  settlement, 
tenant  for  life,  or  by  purchase  tenant  in  tail  or 
tail  male  or  tail  female,  on  the  trusts,  if  any, 
declared  of  the  accumulated  fund  by  that  settle- 
ment; but  where  no  such  trusts  are  declared, 
or  the  infant  has  taken  the  land  from  which 
the  accumulated  fund  is  derived  from  descent, 
and  not  by  purchase,  or  the  infant  is  tenant  for 
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an  %8tate  in  fee  simple,  absolute  or  determin-     ss.  42, 4S. 
able,  then  in  trust  for  the  infant's  personal      infanto. 

estate;        "  . 

but  the  accumulations,  or  any  part  thereof,  may  at  any  / 
time  be  applied  as  if  the  same  were  income  arising  in  the  I 
then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an 
undivided  share  of  land,  the  powers  of  this  section 
relative  to  the  land  may  be  exercised  jointly  with  persons 
entitled  to  possession  of,  or  having  power  to  act  in 
relation  to,  the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this  Act 

This  s.  goes  somewhat  beyond  what  can  be  done  by  deed.     The   How  far  this 

truat  extends  over  the  minority  of  a  tenant  in  tail  by  descent,  as  well  «•  agrees  with 
^i_         -       .^       i.      .  .  .         .1  ,  i_  i-.  -L   •         J    J         the  usual  form, 

as  the  mmonty  of  a  tenant  in  tail  by  pnrchase,  wnicn  m  a  deea  or 

will  would  be  a  void  trust  (see  1  Jarman,  274, 4th  ed. ;  237-8, 5th  ed.). 
To  this  there  is  practically  no  objection,  as  the  same  accumulation 
would  take  place  by  operation  of  law  or  under  the  direction  of  the 
Court  in  an  admiDistration  action.  Under  subs.  5  the  trust  for  dis- 
posal of  the  proceeds  of  accumulation  is  strictly  confined  within  what 
could  be  done  by  deed  or  will. 


43. — (1.)  Where  anyijrongifar  is  held  by  trustees  in  Application 


trust  for  an  infant,  eiih'er  lor  life,  or  for  any  greater  ©f  income  of 
interest,  and  whether  absolutely,  or  contingently  on  his  f^^^^Y^^""^ 
attaining  the  age  of  twenty-one  years,  or  on  the  occur-  maintenance, 
rence  of  any  evenr  Detore  his  attaining  that  age,  the  *®- 
trostees  may,  at  their  sole  discretion,  pay  to  the  infant's 
parent  or  guardian,  if  any,  or  otherwise  apply  for  or  to-     .» 
wards  the  infant's  maintenance,  education  or  benefit,  the     ^ 
income  of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose, 
or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 


J-O-.A 

c. 

. 

*;     .. 

•      *  • 

I  •    • 

• 

« 

* 

•^  . 

-'1 

f « 

J 


104    CONVEYANCING  AND  LAW  OF  PBOPEBTY  ACT,  1881. 


SS.  4S,  44. 


Infants. 


DiffereDce 
between  ss.  42 
and  43. 


then  the  income  ig  applioable  under  the  8.  for  the  benefit  of  the  infanty 
QtherwiM  not. 

And  the  Court  of  Appeal  has  held  in  Be  Holfard,  1894,  3  Gh.  30 
(overruling  Be  Jeffery,  1891,  1  Ch.  671),  that  where  there  is  a  gift 
to  several,  contingently  on  attaining  twenty-one,  the  member  of  the 
class  who  first  attains  twenty-one  does  not  then  become  entitled  to 
the  income  of  the  whole  fund,  until  the  next  share  in  the  corpus  of 
the  fund  vests ;  but  those  under  twenty-one  can  still  be  muntained, 
under  this  s.,  out  of  the  income  of  their  contingent  shares :  and  this 
applies  whether  or  not  the  class  is  capable  of  increase:  Be  Jeffery, 
1896,  2  Ch.  577. 

The  tacit  incorporation  of  this  s.  in  a  gift  of  residue  among  the 
testator's  infant  children,  who  also  take  contingent  legacies  under  the 
will,  does  not  displace  the  rule  that  the  legacies  carry  interest  from 
the  testator's  death :  Re  Moody,  1895, 1  Ch.  101. 

S.  42  authorizes  the  application  of  ther  rents  and  profits  of  land  as 
defined  by  s.  2  (ii.)  for  the  maintenance,  education,  or  benefit  of  an 
infant  o^ly  where  the  instrument  under  which  the  interest  of  thfi^infant 
arises  comes  into  operation  after  1881,  huts.  43  applies  to ^mmoaperty 
as  defined  by  s.  2  (i.),  whether  the  instrument  comes  into_  operation 
after  1881  or  not. 


Rent-charges 

and  other 
Annual  Suks. 


Remedies  for 
recovery  of 
annual  sums 
charged  on 
land. 


X. — Bent-charges  and  other  Annual  Sums. 

44- — (!•)  Where  a  person  is  entitled  to  receive  out  of 
any  land,  or  out  of  the  income  of  any  land^  any  annual 
sum,  payable  half-yearly  or  otherwise,  whether  charged 
on  the  land  or  on  the  income  of  the  land,  and  whether 
by  way  of  rent-charge  or  otherwise,  not  being  rent  inci- 
dent to  a  reversion,  then,  subject  and  without  prejudice 
to  all  estates,  interests,  and  rights  having  priority  to  the 
annual  sum,  the  person  entitled  to  receive  the  same  shall 
have  such  remedies  for  recovering  and  compelling  pay- 
ment of  the  same  as  are  described  in  this  section,  as  far 
as  those  remedies  might  have  been  conferred  by  the 
instrument  under  which  the  annual  sum  arises,  but  not 
further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  twenty-one  days  next  after  the  time  ap- 
pointed for  any  payment  in  respect  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter  into  and 
distrain  on  the  land  charged  or  any  part  thereof,  and 
dispose  according  to  law  of  any  distress  found,  to  the 


i 
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iDtent  that  thereby  or  otherwise  the  annual  sum  and  all        S-^^- 
arrears  thereof,  and  all  costs  and  expenses  occasioned  by  rbrt-chaboes 
non-payment  thereof,  may  be  fuUy  paid.  k^^vaJs^b. 

(3.)  If  at  any  time  the  annual  sum  or  any  part  thereof         

is  unpaid  for  forty  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  then,  although  no  legal 
demand  has  been  made  for  payment  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter  into  pos- 
session of  and  hold  the  land  charged  or  any  part  thereof, 
and  take  the  income  thereof,  until  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof  due  at  the  time 
of  his  entry,  or  afterwards  becoming  due  during  his 
continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  are  fully 
paid;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste. 

(4)  In  the  like  case  the  person  entitled  to  the  annual 
charge,  whether  taking  possession  or  not,  may  also  by 
deed  demise  the  land  charged,  or  any  part  thereof,  to  a 
trnstee  for  a  term  of  years,  with  or  without  impeachment 
of  waste,  on  trust,  by  mortgage,  or  sale,  or  demise  for  all 
or  any  part  of  the  term,  of  the  land  charged,  or  of  any 
part  thereof,  or  by  receipt  of  the  income  thereof,  or  by 
all  or  any  of  those  means,  or  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  or  in- 
curred in  compelling  or  obtaining  payment  thereof,  or 
otherwise  relating  thereto,  including  the  costs  of  the 
preparation  and  execution  of  the  deed  of  demise,  and 
the  costs  of  the  execution  of  the  trusts  of  that  deed ; 
and  the  surplus,  if  any,  of  the  money  raised,  or  of  the 
income  receiyed,  under  the  trusts  of  that  deed  shall  be 
paid  to  the'  person  for  the  time  being  entitled  to  the 
land  therein  comprised  in  reversion  immediately  ex- 
pectant on  the  term  thereby  created. 

(5.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  annual  sum  arises,  and  shall  have  effect  subject 
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ss.  44, 45.     to  the  tenns  of  that  instrument  and  to  the  provisions 
Rent^^^es  therein  contained 
AND  OTHER        (g.)  TUs  soction  applies  only  where  that  instrument 
y^^fC&jsomeQ  into  operation  after  the  commencement  of  this 


'Vfirrees 


Act. 


H^) 


How  tgrees  This  s.  gives  the  ordinary  remedy  for  enforcing  payment  of  a  rent- 

with  usual         charge,  except  that  instead  of  a  term,  power  only  is  given  to  limit  a 

term.  The  remedy  by  means  of  a  term  is  rarely  wanted,  and  if  wanted 
Why  a  term  the  term  can  be  created.  Where  by  reason  of  a  lease  being  prior  in 
necessary.  date  to  the  limitation  of  a  rent-charge,  or  being  granted  under  a  power 

L-  A    '  ^f  C       ^^ich  has  priority  to  a  rent- charge,  the  lessee^s  title  is  paramount  to 

the  rent-charge,  the  remedy  by  distress  is  not  available,  and  the  lessee 

is  only  liable  to  pay  his  rent  to  the  reversioner.    Hence  the  necessity 

for  a  term. 
The  remedies  given  by  this  s.  do  not  prevent  recourse  to  other 

remedies:  Searlev.  Cooke,  43  Ch.  D.  519. 
Action  of  debt        As  to  the  recovery  from  the  ^erre- tenant  (i.e,  the  person  entitled  to 

te^nant*  *^^'     ^®  ^^®*  ^^^  ^^  freehold  in  the  land  charged)  of  rent  charges  and 

arrears  in  an  action  of  debt,  whether  the  profits  of  the  land  have  been 
received  or  not,  see  Thomas  v.  Sylvester,  L.  R.  8  Q.  B.  368 ;  Fertwee  v. 
fovmsend,  1896,  2  Q.  B.  129 ;  Ee  Herbage  Bents,  Greenwich,  1896, 
2  Ch.  811 ;  and  see  41  Sol.  J.  107. 

Redemption  of  ^g. — (1.)  Where  there  is  a  quit-rent,  chief-rent,  rent- 
other  per-  charge,  or  other  annual  sum  issuing  out  of  land  (in  this 
petuai  charges,  ggction  referred  to  as  the  rent),  the  Copyhold  Commis- 
sioners shall  at  any  time,  on  the  requisition  of  the  owner 
of  the  land,  or  of  any  person  interested  therein,  certify 
the  amount  of  money  in  consideration  whereof  the  rent 
may  be  redeemed. 

The  Board  of  Agriculture  is  now  charged  with  this  duty :  see  Board 
of  Agriculture  Act,  1889,  s.  2. 

(2.)  Where  the  person  entitled  to  the  rent  is  abso- 
lutely entitled  thereto  in  fee  simple  in  possession,  or  is 
empowered  to  dispose  thereof  absolutely,  or  to  give  an 
absolute  discharge  for  the  capital  value  thereof,  the 
owner  of  the  land,  or  any  person  interested  therein,  may, 
after  serving  one  month's  notice  on  the  person  entitled 
to  the  rent,  pay  or  tender  to  that  person  the  amount 
certified  by  the  Commissioners. 

Trust  for,  or  The  Board  act  under  this  subs,  in  cases  where  there  is  a  power  of  sale, 

power  of,  sale,    in  trustees  of  a  settlement,  or  in  the  tenant  for'  life  under  the  Settled 
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Land  Acts.    The  tenanb  for  life  and  the. trustees  are  together  the      SS.  45,  46. 

persons  entitled  to  the  rent,  .to  whom  the  notice  is  to  be  given.  

REirr-OHiiRaEs 

(3.)  On  proof  to  the  Commissioners  that  payment  or  annual'^is. 

tender  has  been  so  made^  they  shall  certify  that  the  rent         

is  redeemed  under  this  Act ;  and  that  certificate  shall 
be  final  and  conclasive,  and  the  land  shall  be  thereby 
abeolately  freed  and  discharged  from  the  rent. 

(4.)  Every  requisition  under  this  section  shall  be  in 
writing;  and  'every  certificate  under  this  section  shall 
be  in  writing,  sealed  with  the  seal  of  the  Commissioners. 

(5.)  This  8ecti6n  does  not  apply  to  tithe  rent-charge,  or 
to  a  rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made 
payable  under  a  grant  or  licence  for  building  purposes, 
or  to  any  sum  or  payment  issuing  out  of  land  not  being 
perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  or  created 
after,  the  commencement  of  this  Act 

(7.)  This  section  does  not  extend  to  Ireland. 

The  rents  referred  to  in  this  s.,  except  a  perpetual  rent-charge  or 
axmuity,  are  incidents  of  tenure,  and  would  not  be  incumbrances 
viihin  8.  5.  .      ^ 

The  Board  require  an  application  in  writing^  but  not  in  any  special   Procedure 
fcnn,  signed  by  the  owner  of  the  land,  or  some  person  interested  there-  ^»der  the  8. 
in;  the  application  should  contain  a  statement  of  the  facts  sufficient 
to  show  that  the  application  Lb  within  the  s. 

The  office  fee  for  the  certificate  under  subs.  1  is  lOs.  No  further 
fee  is  charged  for  the  certificate  under  subs.  3. 

The  Board  do  not  deal  with  the  expenses  of  the  application. 

The  entire  expense  of  redeeming  the  rent  necessarily  falls  on  the  On  whom 
person  redeeming.     He  has  to  procure  the  certificate  of  the  Board  as  e^Lpense  falls, 
to  the  amount  to  be  paid,  and  as  to  payment  or  tender  of  that  amount. 
The  person  entitled  to  the  rent  has  only  to  receive  the  redemption 
money. 

As  to  obtuning  apportionment  of  rents  mentioned  in  this  s.,  see  17   Apportion- 
&  18  Vict  c  97,  SS.  10-14.  ™®°*- 

XI. — POWEBS  OF  AtTOBNEY.  Powers  op 

Attorney. 

46- — (!•)  The  donee  of  a  power  of  attorney  may,  if  he         - — 

thinks  fit,  execute  or  do  any  assarance,  instrument,  or  ^Qder  power 

thing  in  and  with  his  own  name  and  signature  and  his  of  attorney. 
own  seal,  where  sealing  is  required,  by  the  authority  of 
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ss.  46, 47.     the  donor  of  the  power ;  and  every  assurance,  instrument^ 
Fow^oF     ^^d  thing  so  executed  and  done  shall  be  as  effectual  in 
Attorney,     law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signa- 
ture and  seal  of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney  created 
by  instruments  executed  either  before  or  after  the  com- 
mencement of  this  Act. 

This  s.  had  especial  reference  to  clauses  which  were  struck  out  of 
the  Bill  in  the  House  of  Commons,  but  which  are  now  contained  in 
the  C.  A.,  1882,  ss.  8  and  9. 

The  execution  after  1881  of  an  instrument  by  an  attorney  in  his 
own  name  will  not  be  invalid.  It  is  not  necessary,  though  proper,  to 
express  that  he  executes  as  attorney,  or  on  behalf  of  his  principal. 

The  provision  as  to  the  donee  using  his  own  seal  would  seem  to 
apply  where  a  Corporation  has  appointed  an  attorney. 

Payment  by  47. — (1.)  Any  porsou  making  or  doing  any  payment 

under  power      ^^  ^^*>  ^^  good  faith,  in  pufsuance  of  a  power  of  attorney, 
without  notice  shall  uot  be  liable  in  respect  of  the  payment  or  act  by 

of  death,  Ac,  -  ,^  ,  ,,  i».i 

good.  reason  that  before  the  payment  or  act  the  donor  of  the 

power  had  died  or  become  lunatic,  of  unsoand  mind,  or 
bankrupt,  or  had  revoked  the  power,  if  the  fact  of  death, 
lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation, 
was  not  at  the  time  of  the  payment  or  act  known  to  the 
person  making  or  doing  the  same. 

Winding-up  of       Winding-up  proceedings  are  not  a  revocation  of  a  power  of  attorney, 
company.  without  notice  of  them :  see  He  Oriental  Bank,  28  Ch.  D.  634,  640. 

The  law  there  laid  down  by  Chitty,  J.,  leads  to  the  conclusion  that 
"bankruptcy"  in  s.  2  (xv.),  suprh,  does  not  include  winding-up 
proceedings. 

(2.)  But  this  section  shall  not  affect  any  right  against 
the  payee  of  any  person  interested  in  any  money  so  paid  ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the  pay- 
ment had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments  and  acts 
made  and  done  after  the  commencement  of  this  Act. 

This  s.  is  supplementary  to  the  T.  A«,  s.  23,  which  replaces  22  &  23 
Vict.  c.  35,  s.  26,  and  applies  only  to  trustees,  executors,  and  adminis- 
trators :  see  s.  60  of  the  later  Act 
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And  as  to  notice  being  necessary,  apart  from  statute,  in  order  to      SS.  47,  48. 

terminate  an  agent's  authority — except  in  case  of  bankrup^y  or  death  

-«»  Be  OrierUcd  Bank,  28  Ch.  D.  634,  640.  A™^ey^ 

Further  provision  is  made  for  powers  of  attorney  by  ss.  8  and  9  of  

the  C.  A.,  1882.    It  is  still  necessary  for  a  purchaser  taking  a  couvey- 
asoe  under  power  of  attorney  not  made  in  accordance  with  that  Act, 
to  ascertain  that  the  principal  is  alive  at  the  time  of  execution  of  the 
conveyance.     But  this  s.  seems  to  enable  the  attorney  to  give  a  valid   As  to  com- 
diacharge  for  the  purchase-money,  so  that  where  the  contract  is  bind-   P^^^i^S 
log  on  the  vendor,  the  purchaser  would  obtain  a  good  equitable  title,   p^^gf  ^f 
The  l^al  estate  would  remain  outstanding,  but  a  conveyance  could   attorney  ander 
be  obtained  from  the  personal  representatives  under  s.  4  or  s.  30  of  this   ^l^i>  >• 
Act.     Notwithstanding  this  s.,  it  will  be  best  still  to  continue  the  old 
practice  of  depositing  or  retaining  the  purchase-money  until  it  is  ascer- 
tained that  the  vendor  survived  the  date  of  execution  by  his  attorney, 
unless  the  power  can  be  and  is  made  absolutely  irrevocable  under  s*  8 
of  C.  A.,  1882,  or  made  irrevocable  for  a  specified  period  under  s.  9  of 
that  Act,  and  in  the  latter  case  the  execution  by  the  attorney  must  be 
within  the  specified  period. 

48. — (1.)  An  instrument  creating  a  power  of  attorney.  Deposit  of 
its  execution  being  verified  by  affidavit,  statutory  declara-  ments*creating 
tion,  or  other  sufficient  evidence,  may,  with  the  affidavit  powers  of 

attornev. 

or  declaration,  if  any,  be  deposited  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall 
be  kept,  and  any  person  may  search  that  file,  and  inspect 
every  instrument  so  deposited,  and  an  office  copy  thereof 
shall  be  delivered  out  to  him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be 
piesented  at  the  office,  and  may  be  stamped  or  marked 
as  an  office  copy,  and  when  so  stamped  or  marked  shall 
become  and  be  an  office  copy. 

It  is  the  practice  of  the  Central  Office  to  apply  this  subs,  only  to 
copies  presented  at  the  time  of  depositing  the  power.  Copies  after- 
wards wanted  must  be  bespoken  and  made  in  the  Central  Office :  see 
the  Rule  under  this  s.,  in/rh,  ch.  v.,  and  the  Annual  Practice  for  1899, 
vol.  iL  p.  611. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall 
without  further  proof  be  sufficient  evidence  of  the 
contents  of  the  instrument  and  of  the  deposit  thereof  in 
the  Central  Office. 

(5.)  General  Bules  may  be  made  for  purposes  of  this 


Attorhet. 
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ss.  48, 49, 50.  section,  regalating  the  practice  of  the  Central  Office,  and 
PowEBs  OF     prescribing,  with  the  concurrence  of  the  Commissioners 
of  Her  Majesty's  Treasury,  the  fees  to  be  taken  therein. 

See  Rule  under  this  s.,  infrh,  ch.  ▼. 

(6.)  This  section  applies  to  instruments  creating  powers 
of  attorney  executed  either  before  or  after  the  commence- 
ment of  this  Act.  ^ 

There  is  always  a  difficulty  in  securing  the  production  of  a  general 
power  of  attorney  for  the  benefit  of  those  whose  rights  depend  on  an 
exercise  of  the  power,  the  original  document  being  necessarily  retained 
for  subsequent  use.  Under  this  s.  the  original  may  be  deposited,  and 
may  be  inspected  and  an  office  copy  may  be  obtained. 

As  to  need  for  the  production  of  the  power  for  purposes  of  title^  see 
Re  Airey,  1897, 1  Ch.  164. 

As  to  the  filing  of  powers  of  attorney  relating  only  to  registered 
land,  see  L.  T.  R.  r.  159. 


Construction 
AND  Effect 

OF  Deeds  and 
other  In- 
struments. 

Use  of  word 
"  grant "  un- 
necessary. 


As  to  necessity 
for  word 
"  grant." 


XII.— Construction  and  Effect  of  Deeds  ani> 

OTHER  InSTRUHENTB. 

49- — (!•)  It  is  hereby  declared  that  the  use  of  the 
word  **  grant "  is  not  necessary  in  order  to  convey  tene- 
ments or  hereditaments,  corporeal  or  incorporeal. 

(2.)  This  section  applies  to  conveyances  made  before 
or  after  the  commencement  of  this  Act. 

Since  the  Act  8  &  9  Vict.  c.  106,  s.  2,  enabled  land  in  possession  to 
be  conveyed  by  grant,  it  has  been  the  practice  to  use  that  word  in 
conveyances  of  freehold  land,  though  probably  not  necessary,  if  the 
intent  to  pass  the  estate  is  clear :  see  Chester  v.  WUlan,  2  Wms.  Saund. 
96a  (1) ;  SJwve  v.  Pincke,  5  T.  R.  124.  This  s.  removes  any  question 
as  to  the  necessity  of  so  doing.  The  word  **  convey  "  may  be  used 
where  convenient  as  to  both  freeholds  and  leaseholds  (see  ss.  2  (v.), 
57,  and  Forms  in  Fourth  Schedule  of  this  Act).  It  is  not  necessary  to 
use  the  word  **  grant "  except  where  it  implies  covenants  under  Acts 
of  Parliament,  as  under  s.  32  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18). 


Convejance  by      50* — (1.)  Freehold  land,  or  a  thing  in  action,  may  be 
him»eif^&c.      convcycd  by  a  person  to  himself  jointly  with  another 
person,  by  the  like  means  by  which   it  might  be  con- 
veyed by   him  to  another  person;   and  may,  in   like 
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maimer,  be  conveyed  by  a  husband  to  his  wife,  and  by 
a  wife  to  her  husband,  alone  or  jointly  with  another 
person. 

(2.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 


SS.  50,  51. 

CoNfiTRncnoN 
AND  Effect 

OF  Deeds  and 
OTHER  In- 
8TRUMEMT8. 


The  first  part  of  this  s.  is  supplementary  to  22  &  23  Vict.  c.  35, 

'8. 21  (which  applies  only  to  personal  property),  aud  is  only  intended 

(o  apply  to  a  conyeyance  in  joint  tenancy,  as  in  the  ordinary  case  of 

the  appointment  of  a  new  trustee.     If  land  conveyed  by  A.  is  to  be   How  land  to 

hdd  in  common  by  himself  and  B.,  the  proper  course  is  either  for  A.  to  ?*  conveyed 
n.   .5    -I    1^  T>         .  .L  .  T.  X    ^i_      to  tenants  in 

conTey  an  undivided  share  to  B.,  or  to  convey  the  entirety  to  B.  to  the 

Qse  of  himself  and  B.  as  tenants  in  common.    The  latter  form  would 

be  adopted  only  to  make  covenants  run  with  the  land ;  but  query  if 

GDvetumts  implied  tinder  s.  7  would  run  with  A.^s  moiety :  see  note  on 

that  8.,  subs.  (1),  supra. 


common. 


dmple,  without  the  word  heirs ;  and  in  the  limitation  of    /       \  ^ 
in  estate  in  tail,  to  use  the  words  in  tail  without  the      ^.  '      /^t^- 


/.«<n<ii/^>»»  y  ^Xt'tty 


SL — (1.)  In  a  deed  it  shall  be  su£Scient,  in  the  limita-  J^^^f^  ?^  . 
tion  of  an  estate  in  fee  simple,  to  use  the  words  in  fee  fee  or  in  tail, 
nm 
an 

words  heirs  of  the  body;  and  in  the  limitation  of  an 
estate  in  tail  mail  or  in  tail  female,  to  use  the  words  in 
tail  male,  or  in  tail  female,  as  the  case  requires,  without 
the  words  heirs  male  of  the  body,  or  heirs  female  of  the 
body. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 


See  this  s.  illustrated  in  the  4th  Schedule,  Form  IV. 

The  principal  effect  of  this  s.  is  to  shorten  the  expressions  required 
in  a  deed  to  create  estates  tail  and  cross  remainders.  There  still 
Temaios  the  distinction  between  deeds  and  wills,  that  in  a  will  many 
expresaioDs,  such  as  "  A.  and  his  assigns  for  ever,"  *'  A.  and  his  issue," 
^  will  create  an  estate  of  inheritance,  but  in  a  deed  no  words  are 
iofficient  except  either  the  old  technical  words  or  the  words  authorized 
by  this  8.  And  see,  as  to  this  being  the  case  in  voluntary  conveyances 
of  equitable  as  well  as  legal  interests.  Re  Whiston's  Settlement,  1894, 
1  Ch.  661 :  and  also  Holliday  v.  OverUm,  15  Beav.  480 ;  Be  BircPs 
TrtuU^  3  Ch.  D.  214.  As  to  conveyances  to  corporations,  see  Co.  Lit., 
Sb,  94b.    The  s.  does  not  apply  to  them. 

This  8.  applies  only  to  deeds,  therefore  a  surrender  of  copyholds 
sht>ald  he  made  in  the  same  terms  according  to  the  custom  as  before 
the  Act 

There  seems  to  be  no  ground  for  the  doubt  expressed  in  Coppinger  and 
Monro  on  Rents  (pp.  45, 46)  that  this  s.  does  not  apply  to  a  rent-charge. 


Short  expres- 
sion for  estate 
tail,  &c. 


Surrender  of 
copyholds  to  be 
as  heretofore. 

This  8.  applies 
to  a  rent- 
charge. 
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SS.  51,  52.      The  construction  of  words  creating  a  use  has  always  been  the  same  as 

that  of  words  creating  a  common  law  estate,  and  there  can  be  an  estate 

AND  Effect    ^°  ^  rent^barge.    The  word  "  estate  "  is  used  in  this  way  in  s.  6  of  the 

OF  Deeds  and   Statute  of  Uses  (27  Hen.  8,  c.  10)  in  reference  to  a  rent-charge  created 

OTHER  In-      by  way  of  use.    S.  51  of  this  Act  allows  a  new  mode  of  describing 

legally  the  quantum  of  estate,  and  applies  to  an  interest  newly  created 

as  well  as  pre-existing.    If  not,  the  s.  would  be  nugatory  as  regards 

an  estate  tail  which,  like  a  rent-charge,  is  always  newly  created.     S.  5 

of  the  Statute  of  Uses  does  not  expressly  authorize  the  execHtion  of  the 

use  in  a  rent-charge  for  an  estate  tail,  but  nobody  has  ever  doubted  that 

in  effect  it  does.    The  recital  (see  words  *'  special  time,"  which  cover 

the  present  case)  and  the  enactment  are  quite  general. 


STRUMENTS. 


Powers 
:ollaterj 


Of) 


simply       62. — (1.)  A    person    to    whom    any  power,  whether 
jr^  Sr^^  *  ^f  ,>^*^coupled  with  an  interest  or  not,  is  given,  may  by  deed 
r  *^\4^^*f^    release,  or  contract  not  to  exercise,  the  power. 
0^'^     ^  .  *^ '       (2.)  This  section  applies  to  powers  created  by  instm- 
'^^^^'  ments. coming  into  operation  either  before  or  after  the 

commencement  of  this  Act. 

This  8.  removes  the  difficulty  which  arose  from  the  indestructibility 

of  powers  simply  collateral,  that  is,  powers  given  to  a  person,  not  taking 

any  estate,  to  dispose  of  or  charge  the  estate  in  favour  of  some  other 

Power  coupled   person  (see  Sug.  Powers,  8th  ed.,  49).    But  a  power  coupled  with  a 

with  a  duty.       duty  cannot  be  released :  Be  Eyre,  49  L.  T.  N.  S.  269,  W.  N.,  1883, 153 ; 

Wdler  V.  Ker,  L.  R.  1  Sc.  App.  11 ;  Palmer  v.  Locke',  15  Ch.  D.  294 ; 
Re  Little,  40  Ch.  D.  418 ;  Williams  on  Real  Property,  12th  ed.,  311. 

The  ordinary  power  of  appointment  among  children  or  issue,  given 
to  a  tenant  for  life  in  a  settlement,  is  not  such  a  power  coupled  with  a 
duty ;  and  the  donee  of  the  power,  entitled  in  reversion  on  his  own 
life  interest  to  a  child's  share  in  default  of  appointment,  can  release 
the  power,  and,  on  surrendering  his  life  interest,  call  for  transfer  o£| 
the  share :  Be  Baddiffe,  1892, 1  Ch.  227 ;  Be  Somes,  1896, 1  Ch.  250. 

A  married  woman  is  a  person  (see  13  &  14  Vict.  c.  21,  s.  4 ;  the  I 
Interpretation  Act,  1889,  s.  1);  but  it  may  be  doubted  whether  thisj 
8.  enables  her  to  release  a  power  which,  without  it,  she  could  not 
release — ^that  is,  whether  the  capacity  of  the  donee  of  the  power  to 
i  '^  '  release  it  as  well  as  the  capacity  of  the  power  to  be  released  is  altered. 
It  has  been  held  (see  Be  Baddiffe,  1891,  2  Ch.  662, 670)  that  the  s.  is, 
declaratory  merely.  Under  s.  77  of  the  Fines  and  Recoveries  Act,  sh( 
could,  by  deed  acknowledged,  in  which  her  husband  concurs,  release  ol 
extinguish  any  power  vested  in  her  in  regard  to  land ;  and  by  s.  1  ol 
Malins^  Act,  20  &  21  Vict,  c  57,  she  could  in  like  manner  release 
power  in  regard  to  personal  estate  to  which  she  was  entitled  under 
instrument  (not  being  her  own  marriage  settlement)  made  after  31s^ 
December,  1857.  Those  enactments  may  seem  to  show  that  the 
Legislature  considered  its  interference  necessary  to  enable  her  to  rel< 


Married 
women. 


; 
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SS.  52,  53,  64. 

CoNaTRUcnoN 
A3XD  Effect 

OF  DEBD6  AND 
OTHER  Is- 
STRUMEKTB. 


^^J 


DiAclaimer  of 
powers. 

Construction 
of  supple- 
mental deed. 


a  power  (and  see  Sagden  on  Powers,  8th  ed.,  p.  92) ;  but  on  the  other 
liand  she  was  incapable  of  releasing  any  right  unless  enabled  to  do  so 
I7  statute. 

Haying  regard  to  Part  VIII.  of  this  Act,  which  expressly  deals  with 
married  women,  it  may  be  held  that  this  s.  only  removes  general) 
disability,  and  does  Dot  otherwise  affect  the  peculiar  position  of  J 
married  woman :  compare  Beresford-Hope  v.  Lady  Sandhurst,  23  Q.  BJ 
D.  79;  2>i  Bouza  v.  Cobdm,  1891,  1  Q.  B.  687.  See,  howeverr  mnirh, 
Farwell  on  Powers^  2nd  ed..  p.  18 ;  ReDavsx^^y  1895,  1  Ch.  361.  * 

The  M.  W.  P.  A.  does  not  seem  to  make  a  married  woman  a  feme 
tole  for  the  purpose  of  releasing  a  power ;  but  if  a  writing,  sealed  and 
ddiTered  by  a  married  woman,  is,  by  that  Act,  made  a  deed  in  law  and 
binding,  as  in  case  of  an  unmarried  woman,  then  she  can  release  a  power, 
at  least  if  married  after  1882.  Before  that  Act  a  writing  sealed  and 
delivered  by  a  married  woman  was  a  deed  only  in  those  cases  where  it 
VIS  by  statute  operative  when  acknowledged. 

As  to  disclaimer  of  powers,  see  0.  A.,  1882,  s.  6. 

$3- — (!•)  A  deed  expressed  to  be  supplemental  to  a 
pie?ioii8  deed,  or  directed  to  be  read  as  an  annex  thereto, 
shall,  as  far  as  may  be,  be  read  and  haye  effect  as  if  the 
deed  so  expressed  or  directed  were  made  by  way  of 
indorsement  on  the  previous  deed,  or  contained  a  full 
recital  thereof. 

(2.)  This  section  applies  to  deeds  executed  either 
before  or  after  the  commencement  of  this  Act. 

The  enactment  in  this  s.,  though  not  necessary,  seemed  required  to  Practical  uac 
introduce  the  practice  of  usiug,  instead  of  an  indorsed  deed,  a  separate  °^  ^^^^  ^' 
deed  in  a  similar  form  referring  to  but  not  recitlDg  the  previous  deed. 
Tlie  reference  to  the  previous  deed  Deed  only  be  such  as  clearly  to 
identify  it.  For  this  purpose  the  date  and  the  parties,  with  some 
explanation  of  the  nature  of  the  principal  deed  in  order  to  make  the 
supplemental  deed  intelligible,  will  be  sufficient  (see  4th  Schedule, 
Form  IL).  If  deeds  be  made  up  book  wise  in  a  form  now  common,  the 
supplemental  deed  can  be  attached  after  execution,  and  both  together 
will  be  easily  readable.  A  further  charge  cannot  as  a  general  rule  be 
msde  by  indorsement  on  the  mortgage  deed,  which  the  mortgagee  will 
not  allow  out  of  his  possession,  but  a  supplemental  deed  of  further 
charge  can  be  sent  to  the  mortgagor  for  execution,  and  afterwards 
umexed  by  the  mortgagee  to  his  mortgage  deed,  without  letting  the 
Utter  go  out  of  his  possession. 

This  s.  only  speaks  of  a  deed  supplemental  to  another  deed,  but  any  Any  document 
document  may  also  be  made  supplemental  to  a  deed  or  will  or  to  any  ni»y  be  sup- 
other  document.  plemental. 

j(4* — (1*)  A  receipt  for  consideration  money  or  secnri-  Receipt  in  deed 

ties  in  the  body  of  a  deed  shall  be  a  sufficient  discharge  ^^  ^*®°^' 

I 


jUlLJAit 
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SS.  54^  55,  56. 

CONffTRUCriON 

AiTD*  Effect 

OF  Deeds  Aim 

OTHEB  In- 

BT&UMEirrB. 

Receipt  in  deed 
or  indoned, 
evidence  for 
subsequent 
purchaser. 


for  the  same  to  the  Qjerson  paying  or  delivering  the 
same,  without  any  farther  receipt  for  the  same  being 
indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  act 

55-— K^O  ^  receipt  for  consideration  money  or 
other  consideration  in  the  body  of  a  deed  or  indorsed 
thereon  shall,  in  favour  of  a  subsequent  purchaser  not 
having  notice  that  the  money  or  other  consideration 
thereby  acknowledged  to  be  received  was  not  in  fact 
paid  or  given,  wholly  or  in  part,  be  sufScient  evidence 
of  the  payment  or  giving  of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 


Effect  of  receipt       This  and  the  preceding  s.  make  the  receipt  in  the  body  of  a  deed 
in  body  of  deed,  executed  after  1881  sufficient  evidence  of  payment :  Lloyds  Bank  v. 

Bullock,  1896,  2  Ch.  192.  Formerly  that  receipt  was  in  equity  little 
more  than  a  mere  form :  see  Kennedy  v.  Oreen,  3  My.  &  E.  699, 716 ; 
Oreenslade  v.  Dare,  20  Beav.  284,  292. 

There  must  be  something  more  than  a  general  statement  that 
consideration  has  been  given ;  specific  sums  or  items  must  be  men- 
tioned to  give  a  receipt  for  consideration  its  statutory  effect  under  this 
s. :  see  Benner  v.  Toiley,  W.  N.,  1893,  90  (but  query,  was  any  receipt 
necessary  ?  the  money  was  in  the  lease  stated  *'  to  have  been  expended," 
and  was  not  paid  to  the  lessor.  He  could  not  acknowledge  the 
receipt). 


fft)^ 


Receipt  in  deed 
or  indorsed, 
dft-vC  authority  for 

C^'^       payment  to 

14^^  •       solicitor. 


56. — (1.)  Where  "a  solicitor"  produces  a  deed,  having 
in  the  body  thereof  or  indorsed  thereon  a  receipt  for 
consideration  money  or  other  consideration,  the  deed 
being  executed,  or  the  indorsed  receipt  being  signed,  by 
the  person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the  same 
to  the  solicitor,  without  the  solicitor  producing  any 
separate  or  other  direction  or  authority  in  that  behalf 
from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

(2.)  This  section  applies  only  in  cases  where  considera- 
tion is  to  be  paid  or  given  after  the  commencement  of 
this  Act. 
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This  &  meets  the  dictum  of  L.  J.  Turner  in  Vitiey  v.  Chaplin^  2  De      SS.  56,  57. 

G.  St  J.  468, 482,  making  an  additional  document  necessary  where  the  

purchase-money  was  to  be  paid  to  the  vendor's  solicitor,  namely,  an  ^^^'^S^^^ 
expess  authority  to  pay  to  him  :  see  also  Ex  parte  Swinbanks,  11  of  Deeds  and 
CL  D.  525.  OTHER  In- 

It  makes  no  alteration  in  the  mode  of  procedure  on  the  completion  ffTRUMBNTS. 
of  a  purchase,  but  only  gives  an  additional  security  to  a  purchaser.  Practice  not 
The  absence  of  a  written  authority  to  a  solicitor  to  receive  considers-  altered, 
tion  money  was  never  relied  on  in  practice  as  preventing  payment. 
Each  person  entitled  to  receive  acted  as  if  the  execution  by  him  of  the 
deed  and  indorsed  receipt  enabled  the  producer  of  the  deed  so  executed 
to  receive  without  further  authority.  This  was  supposed  to  be  the  law 
hefore  Viney  v.  CfhapHn,  and  is  now  the  law  in  reality.  In  practice  it 
is  perfectly  well,  known  to  all  parties  who  is  the  solicitor  acting  for 
each  person,  and  entitled  to  receive  (in  fact,  on  a  sale,  the  vendor's 
solicitor  is  usually  named  in  the  conditions  or  contract) ;  the  payment 
vill  be  made  to  him,  and  a  purchaser  knowingly  making  payment  to 
the  wrong  person  would  not  be  absolved  by  this  s.  If  any  one  of 
several  persons  entitled  to  receive  chooses  not  to  let  the  deed  out 
cf  his  possession,  when  executed  by  him,  his  only  course  is  to  attend 
on  completion. 

Ss.  54  and  56  render  unnecessary  the  indorsed  receipt  and  the 
separate  authority  to  pay,  and  prevent  the  difficulty  and  delay 
sometimes  caused  by  the  omission  to  sign  an  indorsed  receipt.  The  one 
reodpt  now  required  may  be  either  in  the  body  of  the  deed  or  indorsed. 

As  to  payment  by  cheque,  see  Paphv.  WestacoU,  1894,  1  Q.  B.  272  ;   cheques. 
Bhtmberg  v.  Life  Interests  Ac.  Oarpn,,  1897, 1  Oh.  171. 

This  s.  has  now  been  extended  to  the  case  of  trustees  who  are    where  tmstees 
Tendon  (aee  T.  jL,  s.  17  (1)  ),  and  who  were  held  not  to  be  within  it   are  vendors, 
unless  they  had  power  to  authorize  payment  to  their  solicitor :  Be 
BeOamy  &  Metropolitan  B.  of  IF.,  24  Gh.  D.  387 ;  Be  Flower  and  the 
same^  27  %b,  592. 

The  solicitor  producing  the  deed  must  be  acting  for  the  person   Solicitor  most 
signing  the  receipt  therein,  and  must  produce  the  deed  and  not  merely   act  for  person 
have  it  in  his  possession:  Day  v.  Woolwich  <fcc.  Society,  40  Ch. JI   «ce»v»°g- 
491 ;  approved  in  Be  EeUing  &  Merton,  1893,  3  Ch.  269.     '        Z' 

Where  trustees  are  dividing  trust  funds  and  paying  to  the  bene-   Whether  s. 
6ciarie8  their  shares,  it  seems  doubtful  whether  this  s.  authorizes  pay-    applies  to 
ment  of  a  share  to  a  solicitor  producing  a  deed  of  release.    The  trustees   ^^^^^c* 
are  bound  to  pay,  and  the  payment  can  scarcely  be  taken  as  the  con- 
aderation  for  the  release  which  is  consequent  on  due  payment  being 
or  haying  been  already  made. 

57- — ^Deeds  in  the  form  of  and  using  the  expressions  in  sufficiency  of 
the  Forms  given  in  the  Fourth  Schedule  to  this  Act,  or  ^^^l^"" 
in  the  like  form  or  using  expressions  to  the  like  effect,  Schednie. 
shaU,  as  regards  form  and  expression  in  relation  to  the 
proTisions  of  this  Act,  be  sufficient. 

i2 


^ 


SS.  57,  58. 


COMSTBUCnON 

AND  Effect 
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OTHER  In- 
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The  forms  referred  to  are  not  in  any  way  directory.  They  are 
merely  illustrative  of  the  modes  in  which  the  Act  may  be  applied  in 
practice. 


CoTenants  to 
bind  heirs,  &c. 


58«— -(1-)  A  coyenant  relating  to  land  of  inheritance, 

or  devolving  on  the  heir  as  special  occupant,  shall  be 

deemed  to  be  made  with  the  covenantee,  his  heirs  and 

(r^^UK^  ^^«   assigns,  and  shall  have  effect  as  if  heirs  and  assigns  were 

expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or 
not  devolving  on  the  heir  as  special  occupant,  shall  be 
deemed  to  be  made  with  the  covenantee,  his  executors, 
administrators,  and  assigns,  and  shall  have  effect  as  if 
executors,  administrators,  and  assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after 
the  commencement  of  this  Act 


Benefit  of 
real  corenantf. 


Cases  where 
«  assigns  " 
most  be 
mentioned. 


Covenants  not 
between 
landlord  and 
tenant  where 
assigns  have 
notice. 


This  8.  renders  unnecessary  the  mention  of  '*  heirs  and  assigns^" 
or  **  executors,  administrators,  and  assigns,*'  of  the  covenantee  for  the 
purpose  of  making  the  benefit  of  a  covenant  run  with  the  land,  but  it 
does  not  make  a  covenant  so  run  where  it  would  not  so  run  if  the 
"  heirs  and  assigns,**  or  "executors,  administrators,  and  assigns"  were 
expressed. 

<*  Assigns  "  includes  persons  taking  by  devise  or  bequest — '*  testa- 
mentary assigns"— see  cases  cited  in  n.  to  s.  30,  iu/jpra ;  but  an  under- 
lessee  is  not  an  **  assign  ** :  Bryant  v.  ffcmcock  <fc  Co,,  Ltd,,  1898,  1  Q. 
B.  716;  and  see  Bonner  y.  Tottenham  &c.  Budding  Society,  1899, 
1  Q.  B.  161. 

In  the  case  of  a  lease  s.  10  annexes  to  the  reversion  the  hen^  of  all 
the  lessee's  covenants,  and  so  gives  this  benefit  to  '*  assigns "  though 
not  mentioned,  and  also  though  the  covenant  be  not  entered  into  with 
the  reversioner,  as  where  the  lessor  has  a  mere  power;  and  s.  11 
annexes  the  obligation  of  a  lessor^s  covenant  to  the  reversionary  estate, 
and  so  binds  assigns  though  not  mentioned  where  the  lessor  has  power 
to  bind  that  estate.  In  all  other  cases  the  obligation  of  a  covenant 
relating  to  land  is  carried  no  further  than  before  the  Act,  and  to  bind 
the  "  assigns  "  they  must  still  be  mentioned  where  mention  was  neces- 
sary before  the  Act,  for  instance,  in  a  lease  where  the  covenant  con- 
cerns a  thing  not  in  esse  at  the  time  of  the  demise,  as  to  build  a  wall 
(Spencer's  Case,  1  Smith  L.  0.  66,  9th  ed.,  Woodfall  L.  &  T.  162,  14th 
ed.).  In  cases  other  than  those  between  landlord  and  tenant  it  is 
doubtful  whether  the  obligation  of  any  covenant  not  involving  a  grant 
runs  with  the  land  at  law,  independently  of  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  ss.  24,  26  (11) ;  see  Austerberry  v.  Oldham,  29 
Ch.  D.  760 ;  Knight  v.  Simmonds,  1896,  2  Ch.  294,  297 ;  but  it  does 
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run  in  equity  with  notice  (and  unaffected  by  the  role  against  perpe-      SS.  58,  59. 
toitiesy  see  MackeruUe  v.  ChUders,  43  Gh.  D.  265),  where  the  intention  — *■ 

is  clear  that  the  assigns  should  be  bound  :  see  TuUe  v.  Moxhay,  2  Ph.    ^^^p^^ 
774,  where  the  assigns  were  mentioned ;  Wilson  v.  Hart,  L.  R,  1  Ch.   of  Deeds  and 
Ap.  463,  where  the  assigns  were  not  mentioned ;  and  see  Be  Faivcett      other  In- 
<fc  Edmes^  42  Ch.  D.  150,  where  they  were  mentioned  in  one  part  of     strumekts. 
the  covenant,  but  not  in  another :  and  where  the  covenant  is  merely  ""^ 

restrictive  of  the  user  of  land,  and  can  be  enforced  by  injunction  and 
imposes  no  pecuniary  obliga^on  {Haywood  v.  Brunswick  Build.  Soc, 
8  Q.  B.  D.  403,  408 ;  London  A  8,  W.  Bailway  Co.  v.  Gommy  20  Ch. 
D.  563 ;  Austerberry  v.  Oldham^  29  Ch.  D.  750),  except  where  it 
imposes  an  unreasonable  burden  on  land,  as  in  Keppdl  v.  Bailey,  2  My. 
&  E.  517,  535.  The  result  seems  to  be  that  all  covenants,  where  the  Burden  of  real 
burden  is  intended  to  run  with  the  land,  should  be  made  by  the  covenants, 
covenantor  for  himself  and  his  assigns. 

As  to  the  benefit  running  in  equity,  see  Keates  v.  Lyon,  4  Ch.  218 ;  Benefit  in 
BenaU  v.  Cowlishaw,  9  Ch.  D.  125 ;  11  Ch.  D.  866 ;  NoUingham  •q^tJ- 
Paient  Brick  <fe  THe  Co.  v.  ButUr,  15  Q.  B.  D.  261 ;  16  %b.  11^ ; 
Au$terberry  v.  Oldham,  29  Ch.  D.  750,  775-8,  780,  784 ;  Knight  v. 
Simmonds^  1896,  2  Ch.  294;  and  as  to  the  result  where  the  land 
comes  to  be  split  up  among  a  number  of  separate  assigns,  see  Everett 
T.  BemingUm,  1892,  3  Ch.  148. 

59, — (1.)  A  coyenant,  and  a  contract  under  seal,  and  Covensnts  to 
a  bond  or  obligation  under  seal,  though  not  expressed  to  ^^^^  ***  ^""' 
bind  the  heirs,  shall  operate  in  law  to  bind  the  heirs  and 
real  estate,  as  well  as  the  executors  and  administrators 
and  personal  estate  of  the  person  making  the  same,  as  if 
heirs  were  expressed. 

(2.)  This  section  extends  to  a  coyenant  implied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  coyenant,  contract, 
bond,  or  obligation,  and  shall  haye  effect  subject  to  the 
terms  of  the  coyenant,  contract,  bond,  or  obligation,  and 
to  the  proyisions  therein  contained. 

(4.)  This  section  applies  only  to  a  coyenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence- 
ment of  this  Act. 

Tboagh  by  the  Act  32  &  33  Vict.  c.  46,  specialty  debts  binding  the   Priority  of 
heirs  rank  no  higher  in  the  administration  of  assets  than  other  debts  creditor  by 
sgaiDst  the  hmd,  there  is  still,  under  11  Geo.  4  and  1  Will.  4,  c.  47,  ss.   •P*^'***^- 
6  and  8,  the  power  to  sne  the  heir  or  devisee  personally  for  such  debtsi 
and  obtain  judgment  against  him  to  the  extent  of  the  assets  which 
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SS.  59,  60.      ^a^e  devolved  on  him :  see  Be  ffedgdy,  34  Gh.  D.  379.    Aooordingly 

a  creditor  having  so  obtained  judgment  takes  priority  of  other  creditoni 

OoNBTBucnoN  against  the  land,  and  recovers  without  any  necessity  for  probate  or 

OF  Deeds  and  ^®*^™  ^^  administration,  which  are  only  required  to  support  procecd- 

OTHER  In-      logs  in  an  administration  action.    But  where  the  covenantor  dies  after 

fiTRUMBNTs.     1897,  administration  must  be  taken  out  and  the  property  must  be 

conveyed  to  the  heir,  or  the  devise  assented  to,  before  proceedings  can 

be  effectual  against  the  heir  or  devisee :  L.  T.  A.,  1897,  ss.  1  and  3.   All 

covenants  will  now  bind  the  heir  or  devisee  so  as  to  enable  an  action  to 

be  brought  against  him  personally,  though  the  heir  is  not  expressly 

mentioned.     It  has  always  been  unnecessary  expressly  to  mention 

executors  or  administrators. 

Effect  of  cove-        QQ. — (!•)  A  ooYenaiit^  and  a  contract  under  seal,  and 

nant  with  two        i_j  i.i«j.«  j  i  j        •^.x.    a 

or  more  jointly.  ^  l^^d  or  obligation  under  seal,  made  with  two  or  more 
jointly,  to  pay  money  or  to  make  a  conveyance^  or  to  do 
any  other  act,  to  them  or  for  their  benefit,  shall  be 
deemed  to  include,  and  shall,  by  virtue  of  this  Act, 
imply,  an  obligation  to  do  the  act  to,  or  for  the  benefit 
of,  the  survivor  or  survivors  of  them,  and  to,  or  for  the 
benefit  of,  any  other  person  to  whom  the  right  to  sue  on 
the  covenant,  contract,  bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  covenant,  contract^ 
bond,  or  obligation,  and  shall  have  effect  subject  to  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  pro- 
visions therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence- 
ment of  this  Act. 

Effect  of  ss.  T^^^  8*  must  be  read  in  connection  with  ss.  58  and  59.    The  effect 

58-60.  of  the  three  last  preceding  ss.  taken  together,  is  that  every  covenant 

may  now  be  made  in  the  simple  form  :  *'  A.  hereby  covenants  with  B. 
that,"  &c. ;  or  '*  A.  hereby  covenants  with  B.  and  G.  that,"  &c.,  except 
covenants  relating  to  land  the  burden  of  which  is  intended  to  run  with 
the  land,  and  in  such  covenants,  for  the  reasons  given  in  the  note  to  s. 
58,  A.  should  covenant  for  himself  and  his  assigns.  The  covenant  will 
thus  bind  the  heirs,  and  where  relating  to  land  of  any  tenure  the 
benefit  of  it  will  run  with  the  land  as  if  the  old  full  form  applicable  to 
the  case  had  been  used ;  but  where  the  burden  is  intended  to  run  with 
the  land  the  assigns  of  the  covenantor  and  the  land  to  be  burdened 
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should  be  mentioned :  and  see,  as  to  oovenants  which  are  a  burden  on      SS.  60,  61. 

the  iweraion,  Ecdes  v.  Mills,  1898,  A.  C.  360.    Further,  it  will  be  

sufficient  as  regards  the  acts  to  be  done  under  the  covenant,  to  say  ^^o^^yuox 
**  that  A.  will  pay  to  6."  or  "  that  A.  will  at  the  request  of  B.  do  all  such  of  Debds  and 
acts,"  &c. ;  "that  A.  will  pay  to  B.  and  C,"  or  "  that  A.  will  at  the      other  In- 
request  of  B.  and  C.  do  all  such  acts,"  &c.    Under  covenants  in  this     wRWentb. 
form  the  heirs,  or  assigns  of  B.  (in  case,  for  instance,  of  a  covenant  to 
pay  rent  of  freehold  land  to  B.  the  lessor),  or  the  executors  or  adminis- 
trators of  B.  (as  in  case  of  a  mortgage  debt  payable  to  B.),  will  stand 
predsely  in  the  place  of  B.    Also  the  survivor  of  B.  and  C,  or  the  heirs 
or  assigns,  or  the  executors,  administrators,  or  assigns  of  such  survivor, 
as  the  case  may  be,  will  stand  precisely  in  the  place  of  B.  and  C.  as  if  the 
old  fall  form  of  oovenant  had  been  used.     Thus  not  only  are  all 
covenants  greatly  shortened,  but  the  form  of  a  covenant  with  several 
persons  is  reduced  to  that  of  a  covenant  with  one  person.    The  same 
principle  applies  to  any  contract  under  seal,  as,  for  instance,  the 
proviso  for  redemption  or  the  proviso  for  reduction  of  the  rate  of 
interest  on  a  mortgage,  and  to  contracts  in  a  marriage  settlement 

As  to  oovenants,  apart  from  this  enactment,  being  "  measured  and 
moulded  according  to  the  interests  of  the  covenantees,"  see  the 
authorities  cited  in  White  v.  TyndaU,  13  App.  Ca.  263. 

81, — (1.)  Where  in  a  mortgage,  or  an  obligation  for  Effect  of  ad- 
payment  of  money,  or  a  transfer  of  a  mortgage  or  of  ^unt^^" 
such  an  obligation,  the  sum,  or  any  part  of  the  sum, 
adyanced  or  owing  is  expressed  to  be  advanced  by  or 
owing  to  more  persons  than  one  out  of  money,  or  as 
money,  belonging    to  them   on  a  joint  account,  or  a 
mortgage,  or  snch  an  obligation,  or  such  a  transfer  is 
made  to  more  persons  than   one  jointly,  and  not  in 
shares,  the  mortgage  money,  or  other  money,  or  money's 
worth  for  the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be   deemed  to  be    and 
remain  money  or  money's  worth  belonging  to  those 
persons  on  a  joint  account^  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the 
survirors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete 
discharge  for  all  money  or  money's  worth  for  the  time 
being  due,  n^vithstanding  any  notice  to  the  payer  of  a 
severance  of  the  Joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  mortgage,  or 
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SS.  61,  62. 

CONSTSUCnON 

AND  Effect 
OF  Deeds  ahd 

OTHER  In- 
BTRnME:«TB. 


Grant  of  ease- 
ments, ftc,  by 
way  of  use. 


obligation,  or  transfer,  and  shall  hav^e  effect  subject  to 
the  terms  of  the  mortgage,  or  obligation,  or  transfer,  and 
to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or 
obligation,  or  transfer  made  after  the  commencement 
of  this  Act. 

The  ordinary  joint  account  clause  has  two  objects:  (1)  To  rebut 
the  presumption  in  equity  that  the  money  was  advanced  in  equal 
shares,  and  to  convert  it  into  a  joint  advance ;  (2)  The  advance  being 
originally  joint,  to  enable  the  money,  after  the  death  of  one  of  the 
persons  making  the  advance,  to  be  paid  to  the  survivors  or  the 
survivor,  or  his  representatives,  without  inquiry  whether  the  joint 
account  bad  been  severed,  the  clause  operating  in  fact  as  a  contract 
that  a  severance  (if  any)  should  not  affect  the  right  of  the  survivor  to 
give  a  receipt.  Both  these  objects  are  Iffected  by  the  present  s.  The 
8.  applies  either  where  the  advance  is  expressly  stated  to  be  on  a  joint 
account,  or  where  the  security  is  not  expressly  made  to  persons  in 
shares,  so  that  an  expression  of  the  joint  account  is  not  necessary, 
though  it  is  convenient  as  a  direct  statement  of  the  rights  of  the 
mortgagees.  As  between  the  mortgagees  the  joint  account  may  be 
rebutted  by  evidence :  Re  Jackson,  34  Gh.  D.  732. 

As  to  payment  to  some  or  one  of  the  creditors  before  any  death,  see 
Steeds  v.  Steeds.  22  Q.  B.  D.  537. 

62. — (!•)  A  conveyance  of  freehold  land  to  the  use 
that  any  person  may  have,  for  an  estate  or  interest  not 
exceeding  in  duration  the  estate  conveyed  in  the  land, 
any  easement,  right,  liberty,  or  privilege  in,  or  over 
or  with  respect  to  that  land,  or  any  part  thereof,  shall 
operate  to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him ;  and  he,  and  the  persons 
deriving  title  under  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  Statute  of  Uses,  27  Hen.  YIII.  c.  10,  s.  1  (by  force,  as  it  seems, 
of  the  words, "  of  and  in  such  like  estates  "),  enabled  estates  only  to  be 
raised  by  way  of  use,  and  s.  5  enabled  rent-charges  to  be  raised  by  way 
of  use.  The  statute  does  not  contain  any  s.  applicable  to  the  creation 
of  other  interests  de  novo  (see  Beavdely  v.  Brook,  Gro.  Jac.  189 ; 
Bac.  Ab.  Uses,  F.),  but  s.  1  enabled  them,  when  created  for  a  freehold 
interest,  to  be  conveyed  to  uses,  as  being  hereditaments.    Consequently 
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tmdef  a  coDveyance  to  uses  or  under  a  power  of  sale  and  exchange,  a  SS.  62,  63,  64. 

right  of  way  or  other  easement  or  liberty  could  not  be  created,  but  if  ^      ~"" 
.°    ,  ^  ..  r  J.  Construction 

m  existence  could  be  conveyed  to  uses.  j^j^  £ppscT 

**  Deriving  title  "  means  by  and  according  to  law,  consequently  this  of  Deeds  ▲nd 
s.  does  not  confer  any  new  power  of  transmitting  title,  nor  enable  the      other  1n- 
creation  of  any  new  kind  of  easement,  or  make  assignable  that  which      stbuments. 
before  this  Act  wad  not  by  law  assignable.     For  instance,  a  right  of  ^o  new  kind  of 
way  in  gross  cannot  be  created  capable  of  assignment :  see  Ackroyd  v.  easement  can 
Smith,  10  C.  B.  164.    That  there  may  be  an  "  esUte  "  in  an  incorporeal  ^  created, 
hereditament  appears  by  the  Statute  of  Uses,  s.  5,  which  speaks  of  an 
estate  in  an  annual  rent. 

Aa  to  utilizing  this  s.  for  the  purpose  of  attaching  restrictive  cove- 
nants to  the  fee  simple,  see  Key  &  Elphinstoney  5th  ed.  vol  i.  p.  285. 

63. — (1.)  Every  conveyance   shaU,  by  virtue  of  this  Provision  for 
Act,  be  effectual  to  pass    all   the  estate,  right,  title,  &c.  ' 

interest,  claim,  and  demand  which  the  conveying  parties 
respectively  have  in,  to,  or  on  the  property  conveyed,  or 
expressed  or  intended  so  to  be,  or  which  they  respectively 
have  power  to  convey  in,  to,  or  on  the  same. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and 
shall  have  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  object  of  this  s.  is  to  abolish  the  "  all  estate  "  clause.  The  s.  "  All  estate  " 
does  not  say  that  every  conveyance  shall  be  deemed  to  contain  this  ^**"**- 
clause,  which  might  be  inconsistent  with  the  terms  of  conveyance,  as 
the  word  *'  conveyance  "  includes  "  lease  "  (see  s.  2  (v.)  ).  It  merely 
confirms  a  previously  existing  rule  of  law  (see  Elphinstone  on  Inter- 
pretation of  Deeds,  pp.  204-9),  and  applies  the  rule  in  the  same  cases, 
namely,  where  a  contrary  intention  is  not  expressed.  Even  with  an 
express  ^  all  estate  ^'  clause  a  lease  could  not  pass  the  fee  for  want  of 
the  word  "  heirs  "  or  ^  fee  simple,*'  and  also  because  the  premises  would 
be  controlled  by  the  habendum :  Go.  Lit.  183  a;  Buckler's  Case,  2  Go. 
55;  Shep.  Touch.  113. 

64,  In  the  construction  of  a  covenant  or  proviso,  or  Constructionof 
other  provision,  implied  in  a  deed  by  virtue  of  this  Act,  n"nts! 
words  importing  the  singular  or  plural  number,  or  the 
mascnb'ne  gender,  shall  be  read  as  also  importing  the 
plural  or  singular  number,  or  as  extending  to  females,  as 
the  case  may  require. 
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S.  65. 


Xin.— Long  Terms. 

Long  Terms. 

p  .  66, — (!•)  Where  a  residue  unexpired  of  not  less  than 

of  residae  of  two  hundred  joars  of  a  term,  wluch,  as  originally  created, 
fee  simpb  ^^  ^^  ^^^  ^^*  ^®^  *^^*^  ihT&&  hundred  years,  is  subsisting 
^iiio6]2c^'^7^-  ^^  land,  whether  being  the  whole  land  originally  com- 
^  '    prised  in  the  term,  or  part  only  thereof,  without  any 

trust  or  right  of  redemption  affecting  the  term  in  favour 
of  the  freeholder,  or  other  person  entitled  in  reyersion 
expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  haying  no  money 
yalue,  incident  to  the  reyersion,  or  haying  had  a  rent, 
not  being  merely  a  peppercorn  rent  or  other  rent  having 
no  money  value,  originally  so  incident,  which  subse- 
quently has  been  released,  or  has  become  barred  by  lapse 
of  time,  or  has  in  any  other  way  ceased  to  be  payable, 
then  the  term  may  be  enlarged  into  a  fee  simple  in  the 
manner,  and  subject  to  the  restrictions,  in  this,  section 
provided. 


Preiamption 
of  releaae  of  a 
rent. 


"  No  money 
value." 


The  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  does  not  apply  to 
rent  reserved  on  a  lease  {Orant  v.  EUU,  2  M.  &  W.  113;  SagdeD, 
Real  Prop.  Stat.  36,  63,  2nd  ed.»  and  see  Irish  Land  Commisnon  v. 
Qrant^  10  App.  Ca.  14,  26),  but  before  that  Act  presumption  from 
lapse  of  time  operated  as  a  bar  in  cases  where  the  old  Act  did  not 
apply:  Doe  t.  ProBser^  Cowper,  217;  and  it  is  conceiYed  that  the 
same  principle  would  hold  now,  so  that  after  non-payment  of  rent  for 
a  long  period  it  would  be  presumed  to  have  been  released :  see  Eldridge 
V.  KnoU,  Cowper,  214;  and  compare  Be  Lidiard  and  another  <xnd 
Broadley,  42  Gh.  D.  254;  Ecclesiastical  Commissioners  v.  Parr,  1894^ 
2  Q.  B.  420,  432. 

A  rent  which,  when  received,  has  a  money  value,  as  a  rent  of  three 
shillings,  though  it  be  not  regularly  paid,  is  not  within  this  subs.  (22e 
Smith  &  Stott,  29  Gh.  D.  1009,  n.) ;  otherwise  as  to  a  rent  of  one  silver 
penny  if  lawfully  demanded :  Re  Chapman  &  Eohbs,  tb.  1007. 

(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of  the 
terniy  whether  subject  to  any  incumbrance  or 
notf  to  possession  of  any  land  comprised  in 
the  term;  but,  in  case  of  a  married  woman, 
with  the  concurrence  of  her  husband,  unless 
she  is  entitled  for  her  sepEurate  use,  whether 


I  • 
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with  restraint  on  anticipation  or  not,  and  then        s.  65. 
without  his  concurrence ;  LouoTBBiia. 

If  the  married  woman  was  married  after  1882,  or  if  her  beneficial 
interest  in  the  term  was  acquired  after  1882,  she  holds  it  as  her 
separate  property,  whether  so  expressed  or  not,  under  the  M.  W.  P.  A., 
».  2  and  5,  and  her  husband's  concurrence  is  not  necessary. 

(ii.)  Any  person  being  in  receipt  of  income  as  trustee, 
in  right  of  the  term,  or  having  the  term  Tested 
in  him  in  trust  for  sale,  whether  subject  to  any 
incumbrance  or  not ; 
(iil)  Any  person  in  whom,  as  personal  representative 
of  any  deceased  person,  the  term  is  vested, 
whether  subject  to  any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled, 
or  in  which  he  is  interested,  in  right  of  the  term,  in  any 
such  character  as  aforesaid,  have  power  by  deed  to  declare 
to  the  effect  that,  from  and  after  the  execution  of  the 
deed,  the  term  shall  be  enlarged  into  a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act, 
the  term  shall  become  and  be  enlarged  accordingly,  and 
the  peison  in  whom  the  term  was  previously  vested  shall 
aeqnire  and  have  in  the  land  a  fee  simple  instead  of  the 
tenn. 

This  8.  enables  the  conversion  into  fee  simple  of  a  long  term  in  a  s.  applies  to 
caae  where  it  is  practically  impossible  that  evidence  of  title  to  the  cases  where 
reversion  in  fee  could  exist  at  the  expiration  of  the  term,  at  least  reyersion  has 
where  the  reversion  is  not  vested  in  a  corporation,  and  where  also  if  ^°j*^^"^ 
nch  evidence  did  exist  the  value  of  the  reversion  must  be  infinitesi- 
noHy  small  at  the  time  of  conversion. 

Before  the  Act  8  &  9  Vict.  c.  106,  a  tortious  fee,  and  for  all  practical  Old  mode  of 
Purposes  an  actual  fee,  could  be  acquired  by  means  of  a  feoffment :  see  acqniriog  fee. 
1  Saod.  Uses,  30,  5th  ed. ;  2  %b.  14  et  seq.  But  s.  4  of  that  Act  took 
&way  the  tortious  effect  of  a  feoffment,  and  rendered  impossible  the 
^equation  of  a  fee  in  place  of  a  term.  The  usual  origin  of  a  long 
term  is  a  mortgage  by  demise  where  the  right  of  redemption  has  been 
ioreclosed  or  has  been  barred  by  possession  and  lapse  of  time.  The 
^  that  the  land  is  not  freehold  is  often  overlooked,  complication  of 
^  srisesy  and  the  intentions  of  a  testator  are  sometimes  frustrated, 
the  leaKbold  interest  passing  under  a  gift  not  intended  to  include  it. 

The  power  to  convert  into  a  fee  is  given  to  "  any  person  beneficially   who  has  power 
entitled"  "to  possession"  (see  definition  of  "  possession,**  s.  2  (iii.)).   to  convert. 
Ihos  a  tenant  for  life,  legal  or  equitable,  and  whether  the  land  is 
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<<  subject  to  any  incumbrance  or  not/'  can  effect  the  conversion.  A 
trustee  can  only  convert  where  the  trust  is  active  and  he  is  in  receipt 
of  rent  Otherwise  the  beneficial  owner  is  the  person  to  convert. 
Thus  a  trustee  under  the  usual  trust  for  sale  and  conversion  in  a  will 
woul4  be  the  proper  person  to  effect  a  conversion,  but  not  the  trustee 
under  a  settlement  holding  the  term  on  trusts  corresponding  to  the 
limitation  of  the  freeholds.  There  the  equitable  tenant  for  life  would 
be  the  proper  person. 

A  mortgagee  cannot  convert,  as  it  would  be  improper  to  allow  him 
to  change  the  nature  of  his  mortgagor's  estate.  But  the  mortgagor 
can  convert,  the  conversion  being  no  injury  to  the  mortgagee. 

The  effect  of  subs.  3  is  to  defeat  the  reversion  in  fee  in  the  same 
way  as  on  a  disentail,  so  that  the  fee  acquired  by  conversion  is  free 
from  all  dealings  affecting  the  original  fee. 

The  term  capable  of  being  enlarged  by  this  Act  has  been  explained 
by  the  C.  A.,  1882,  s.  11,  which  enacts  that — 

•  Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall 
apply  to  and  include,  and  shall  be  deemed 'to  have  always 
applied  to  and  included,  every  sach  term  as  in  that  section 
mentioned^  whether  having  as  the  immediate  reversion 
thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined   by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 

term  itself   incapable*  of  being   enlarged    into    a 

fee  simple.  ^^ 

It  follows  that  if  A.  having  a  lease  for  999  years  at  a  substantial 
rent  demised  to  B.  for  500  years  without  rent,  taking  a  fine,  then 
neither  A.  under  s.  65  of  the  Act  of  1881,  nor  B.  under  s.  11  of  the 
Act  of  1882,  could  acquire  the  fee.  The  result  would  be  the  same  if 
the  lease  for  999  years  be  not  at  a  rent,  but  be  liable  to  be  determioed 
by  re-entry  for  condition  broken.  But  if  neither  the  lease  nor  the 
sub-lease  be  at  a  rent,  nor  be  liable  to  be  determined  by  re-entry  for 
condition  broken,  then  B.  could  acquire  the  fee,  notwithstanding  that 
his  immediate  reversion  is  not  the  freehold,  and  could  thus  defeat  AJb 
term.  A.  could  also  acquire  the  fee  as  being  entitled  to  possesion, 
which  includes  receipt  of  rents  and  profits,  if  any  (s.  2  (iii.)),  in  right 
of  his  term  (see  s.  65  (2)  (i.)  ),  but  having  done  so  would  be  liable  to 
have  his  estate  defeated  by  the  enlargement  of  B.'s  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlarge- 
ment shall  be  subject  to  all  the  same  trusts,  powers, 
executory  limitations  over,  rights,  and  equities,  and  to 
all  the  same  covenants  and  provisions  relating  to  user 
and  enjoyment,  and  to  all  the  same   obligations  of  every 
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kindy  as  the  tenn  would  haye  been  subject  to  if  it  had        s.  65. 
not  been  so  enlarged  Lonq  Terms. 

As  to  utilizing  this  subs,  for  the  purpose  of  attaching  restrictive 
COTenants  to  the  fee  simple,  see  Key  A  Elphinstonef  5th  ed.  vol.  i. 
p.  286. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a 
term  has  been  settled  in  trust  by  reference  to  other  land, 
being  freehold  land,  so  as  to  go  along  with  that  other 
land  as  £Eur  as  the  law  permits,  and,  at  the  time  of 
enlaigement,  the  ultimate  beneficial  interest  in  the  term, 
whether  subject  to  any  subsisting  particular  estate  or 
not,  has  not  become  absolutely  and  indefeeisibly  yested 
in  any  person,  then  the  estate  in  fee  simple  acquired  as 
aforesaid  shall,  without  prejudice  to  any  conyeyauce  for 
valne  preyiously  made  by  a  person  haying  a  contingent 
or  defeasible  interest  in  the  term,  be  liable  to  be  and 
shall  be  conveyed  and  settled  in  like  manner  as  the 
other  land,  being  freehold  land,  aforesaid,  and  until  so 
conyeyed  and  settled  shall  deyolye  beneficially  as  if  it 
had  been  so  conyeyed  and  settled. 

Under  subs.  5,  where  there  has  been  no  dealing  for  value  with  the   Where  no 
ultimate  beneficial  interest  in  the  term,  and  that  interest  has  not  dealing,  tenure 
become  absolutely  and  indefeasibly  vested  (as  where  the  term  has  been  ' 

letUed  in  the  usual  way,  and  no  tenant  in  tail  by  purchase  has  attained 
tventy-one),  the  land  on  the  enlargement  of  the  term  is  for  all  purposes 
of  descent,  devise,  &c.,  changed  from  leasehold  to  fee  simple.  It  will 
no  longer  vest  absolutely  in  the  first  tenant  in  tail,  who  attains  twenty- 
Oae,  but  will  descend  under  the  entail  if  not  disentailed.  This  result 
is  the  same  as  that  produced  where  leaseholds  are  sold  under  a  power 
of  sale  and  the  proceeds  invested  in  fee  simple  land. 

Where  there  has  been  a  conveyance  for  value  the  effect  of  that  con-   contra  where 
▼eyance  is  preserved.    Thus  suppose  the  settlement  to  be  on  A.  for  *  conveyance 

TOP  ITAiHf^ 

life,  remainder  to  his  sons  successively  in  tail,  remainder  to  0.  in  tail, 
remsinder  to  D.  in  fee,  A.  has  no  son  of  age,  the  term  has  not  become 
abidutely  and  indefeasibly  vested  in  any  person,  therefore  the  estate 
in  fee  simple  acquired  by  enlargement  should  be  conveyed  to  the  uses 
of  the  settlement,  and  in  the  meantime  will  devolve  accordingly  as  to 
the  equitable  interest.  But  G.  will  become  absolutely  entitled  to  the 
term  in  case  A.  dies  without  having  a  son  who  attains  the  age  of 
tweoty-one^  or  who  dies  under  that  age  leaving  issue  inheritable  ;  and 
if  C.  has  mortgaged  this  contingent  interest,  then  the  mortgagee  will 
take  the  fee  obtained  by  enlargement  in  the  same  event  in  which  he 
would  have  taken  the  term,  but  the  equity  of  redemption  will  devolve 
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under  the  entail.    If  a  son  of  A.  attains  twenty-one  before  the  enlarge- 

ment  is  efifected,  then  he  becomes  absolutely  and  indefeasibly  entitled 

ONQ  Tebms.  ^  ^Yie  term,  and  this  subs.  6  does  not  apply,  but  under  subs.  4  the  fee 
acquired  is  subject  to  the  same  trusts  as  the  term,  that  is,  a  trust  for 
the  son  absolutely,  and  no  disentail  is  required.  Under  a  wUl  the 
land  will  pass  as  freehold  or  leasehold,  according  to  its  tenure  at  the 
time  of  the  testator's  death. 

(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether 
the  term  was  originally  created  without  impeachment  of 
waste  or  not,  include  the  fee  simple  in  all. .mines  and 
minerals  which  at  the  time  of  enlargement  have  not 
been  severed  in  right,  or  in  fact,  or  have  not  been  severed 
or  reserved  by  an  inclosnre  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid 
subsisting  at  or  after  the  commencement  of  this  Act. 

Saves  the  Subs.  6  in  effect  gives  to  the  owner  of  a  fee  simple  obtained  by  en- 

"K^*  *^  ™*?®*    largement  the  right  to  the  mines  in  fee  simple  as  well  as  the  land, 
surface  owner,    o^cept  in  those  cases  where  there  is  a  possibility  that  the  mines  can 

be   shown  to  be   vested  in  some  other  person  than  the  reversioner 
in  fee. 

Mines  severed  in  right  (as  by  conveyance  separately  from  the  land) 
will  also  be  severed  in  fact,  but  the  words  "  in  fact "  seem  also  required 
to  save  the  title  of  a  person  in  possession  of  mines  without  obliging 
him  to  show  that  they  have  been  severed  in  right. 


Adoption  of 
Act. 


Protection  of 
solicitor  and 
trnstees  adopt- 
ing Act. 


XIV. — Adoption  op  Act. 

66* — (!•)  It  is  hereby  declared  that  the  powers  given 
by  this  Act  to  any  person,  and  the  covenants,  provisions, 
stipulations,  and  words  'which  under  this  Act  are  to  be 
deemed  included  or  implied  in  any  instrument,  or  are  by 
this  Act  made  applicable  to  auy  contract  for  sale  or 
other  transaction,  are  and  shall  be  deemed  in  law  proper 
powers,  covenants,  provisions,  stipulations,  and  words,  to 
be  given  by  or  to  be  contained  in  any  such  instrument, 
or  to  be  adopted  in  connection  with,  or  applied  to,  any 
such  contract  or  transaction ;  and  a  solicitor  shall  not  be 
deemed  guilty  of  neglect  or  breach  of  duty,  or  become 
in  any  way  liable,  by  reason  of  his  omitting,  in  good 
faith,  in  any  such  instrument,  or  in  connection  with  any 
such  contract  or  transaction,  to  negative  the  giving. 
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inclugiony  implication,  or  application  of  any  of  those     ss.  66, 67. 
powers,  covenants,  proyisions,  stipulations,  or  words,  or   Adoption  of 
to  insert  or  apply  any  others  in  place  thereof,  in  any         Aot. 
case  where  the  provisions  of  this  Act  would  allow  of  his 
doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply 
that  the  insertion  in  any  such  instrument,  or  the  adoption 
m  connection  with  or  the  application  to,  any  contract  or 
transaction,  of  any  further  or  other  powers,  covenants, 
provisions,  stipulations,  or  words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
or  other  persons  in  a  fiduciary  position,  those  persons 
shall  also  be  protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor 
they  shall  also  be  protected  in  like  manner. 

Under  this  s.  a  solicitor  adopting  the  Act  and  framing  his  drafts  so  Solicitor's 

as  to  incorporate  the  forms  contained  in  the  Act,  or  so  as  not  to  responsibihty 

ezdnde  any  proyisions  of  the  Act,  incurs  no  responsibility,  those  forms  i^option  of  the 

and  proyisions  being  by  this  s.  declared  proper.    The  same  holds  as  to  Act. 
a  trustee  or  executor.      If  he  uses  other  forms  his  responsibility 
renudns  the  same  as  before  the  Act. 

HaTiDg  regard  to  subs.  3,  trustees  and  executors  will  probably  Adoption  by 

always  require  the  Act  to  be  adopted,  thereby  obtaining  express  *'"•*««■• 
statutory  protection. 

XV. — Miscellaneous.  miscella- 

NiBons. 
67* — (!•)  Any  notice  required  or  authorized  by  this         

Act  to  be  served  shall  be  in  writing.  ^^n^ 

(2.)  Any  notice  required  or  atithorized  by  this  Act  to  notice. 

be  aenred  on  a  lessee  or  mortgagor  shall  be  sufficient,  Cff^)z^  idtfiii 

although  only  addressed  to  the  lessee  or  mortgagor  by 

that  designation  without  his  name,  or  generally  to  the 

persons  interested  without  any  name,  and  notwithstanding 

that  any  person  to  be  affected  by  the  notice  is  absent, 

under  disability,  unborn,  or  unascertained. 
(3.)  Any  notice  required  or  authorized  by  this  Act  to 

be  served  shall  be  sufficiently  served  if  it  is  left  at  the 

last-known  place  of  abode  or  business  in  the  United 

Kingdom  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or 

other  person  to  be  served,  or,  in  case  of  a  notice  required 
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or  authorized  to  be  served  oq  a  lessee  or  mortgagor,  is 
affixed  or  left  for  him  on  the  land  or  any  house  or 
building  comprised  in  the  lease  or  mortgage,  or,  in  case 
of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine. 

See  Cronin  v.  Rogers^  1  Cab.  .&  Ell.  348 ;  and  the  form  of  the 
notices  in  Lock  v.  Pearcc,  1892,  2  Ch.  328. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  shall  also  be  sufficiently  served,  if  it  is  sent  by 
post  in  a  registered  letter  addressed  to  the  lessee,  lessor, 
mortgagee,  mortgagor,  or  other  person  to  be  seryed,  by 
name,  at  the  aforesaid  place  of  abode  or  business,  office, 
or  counting-house,  and  if  that  letter  is  not  returned 
through  the  post-office  undelivered;  and  that  senrice 
shall  be  deemed  to  be  made  at  the  time  at  which  the 
registered  letter  would  in  the  ordinary  course  be  de- 
livered. 

Delivery  under  some  special  arrangement,  though  a  permanent  one, 
with  the  post  office  authorities  is  not  a  delivery  *'  in  the  ordinary 
course,**  so  as  to  postpone  the  statutory  date  of  service  :  see  Kemp  v. 
WanUyn,  1894,  1  Q.  B.  583.  Where  there  is  no  delivery  "  in  the 
ordinary  course,**  service  by  registered  letter Ts  not  good:  Lewis  v. 
Evans,  L,  R.,  10  C.  P.  297. 

(5.)  This  section  does  not  apply  to  notices  served  in 
proceedings  in  the  Court. 

As  to  service  on  mortgagor  of  notice  to  sell  by  mortgagee,  see  note 
to  8.  20  (i.) 

68.  The  Act  described  in  Part  II.  of  the  First 
Schedule  to  this  Act  shall,  by  virtue  of  this  Act,  have 
the  short  title  of  the  Statutory  Declarations  Kct^  1835, 
and  may  be  cited  by  that  short  title  in  any  declaration 
made  for  any  purpose  under  or  by  virtue  of  that  Act,  or 
in  any  other  document,  or  in  any  Act  of  Parliament. 

The  object  of  this  s.  is  to  render  unnecessary  the  long  and  cuinbrous 
title  of  the  Act  referred  to.  The  Form  given  in  the  schedule  to  that 
Act  will  now  run  thus :  I,  A.  B.,  do  solemnly  .  .  .  and  by  virtue  of 
the  provisions  of  the  Statutory  Declarations  Act,  1835. 

See  also  the  Short  Titles  Act,  1896,  schedule  1. 


I 
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I  XVI. — Court;  Proobdube;  Obdebr  ^•^^- 

e9.— (1.)  AH  matters  within  the  jurisdiction  of  the   ^^JJ^^f^ 
Coart  under  this  Act  shall,  subject  to  the  Acts  regulating      0bder& 
the  Courts  be  assigned  to  the  Chancery  Division  of  the  Regulations 

CJourt  respecting 

payments  into 

As  to  the  bearing  of  this  subs,  od  applications  for  relief  under  s.  14   Court  and 
(2),  by  lessee  in  a  lessor's  action  brought  in  the  Q.  B.  D.,  see  Cholme-  appl>c**»oM- 
2^s  School  ▼.  Sewell,  1893,  2  Q.  B.  254. 

The  county  courts  have  no  jurisdiction  :  Lock  ▼.  Pearce,  1893,   County  court. 
2  Ch.  271,  275,  278-9 ;  but  see  note  to  s.  70. 

(2.)  Payment  of  money  into  Court  shall  effectually 
exonerate  therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where   Aaddze^i  ^'>*  ^ 
it  is  otherwise  expressed,  be  by  summons  at  Chambers         /o  V.  if  ^,a^o^ 

It  has  been  held  that  this  subs,  is  obligatory  :  B,e  IaUvxaIVs  TrttsUy 
30  W.  R.  243,  W.  N.,  1882,  6 ;  Latham  v.  Latham,  W.  N.,  1889, 171. 

Bat  it  does  not  extend  to  the  case  of  the  action  which,  under  s.  14  Relief  against 
(2),  a  lessee  may  bring  for  relief  against  forfeiture;  tiiis  must  be  "^J^"^^^"- 
institated  by^ipiL  not  b^  originating  811171^^1°  :  see  Lock  v.  Peoroe, 
1893, 2  Ch.  271.  And  as  to  the  lessee's  mode  of  proceeding,  under  s. 
U  (2),  in  the  lessor's  action,  see  Cholmdey's  School  v.  SeiueU,  ubi  sup. ; 
and  see  R.  S.  C,  1883,  X).  70,  r.  1,  and  Re  Martin  &  Varlow,  W.  N., 
1894,  223. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be 
served  in  the  first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be 
served  in  the  first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such 
petacms,  if  any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discretion  to 
oiake  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application. 

Compare  S.  L.  A.,  s.  46  (6),  and  Re  Smith's  S.  E.,  1891,  3  Ch.    **  Costs, 

65,  pp.  72-6.  charges,  or 

expenses." 

(8.)  General  Bules  for  purposes  of  this  Act  shall  be 
deemed  Bules  of  Court  within  section  seventeen  of  the  39  &  4o  vict. 
Appellate  Jurisdiction  Act,  1876,  and    may  be  made  ^'    '^' 
Accordingly. 
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fff) 


SS.  69, 70.  See  also  Supreme  Court  of  Judicature  Act,  1881,  s.  19 ;  Supreme 

Court  of  Judicature  (Procedure)  Act,  1894,  s.  4. 

Coukt;  Pbo- 

ceduke;  (9^)  The  powers  of  the  Court  may,  as  regards  land  in 

the  County  Palatine  of  Lancaster,  be  exercised  also  by 

the  Court  of  Chancery  of  the  County  Palatine;  and 
Rules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Jadge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of 
the  yice-Chancellor  of  the  County  Palatine. 

Durham  As  to  exercise  of  the  powers  of  the  Court,  in  respect  of  land  in 

Palatine  Court    Durham,  by  the  Palatine  Court  there,  see  Palatine  Court  of  Durham 

S'JSrSS'r    Act.  1889.  ..  10. 

As  to  power  to  make  rules  for  the  Court  of  Chancery  of  Lancaster, 
see  Chancery  of  Lancaster  Act^  1890,  s.  6. 

And  as  to  rules  for  inferior  courts  generally,  see  now  Supreme 
Court  of  Judicature  Act,  1884,  s.  24. 

(10.)  General  Bules,  and  Rules  of  the  Court  of 
Chancery  of  the  County  Palatine,  under  this  Act  may 
be  made  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  conmiencement  of  this  Act. 

70* — (!•)  An  order  of  the  Court  under  any  statutory 
or  other  jurisdiction  shall  not  as  against  a  purchaser  be 
/    ^//  ^it invalidated  on  the  ground  of  want  of  jurisdiction,  or  of 
/  Cl^ '     ^  ,     want  of  any  concurrence,  consent,  notice,  or  service, 

whether  the  purchaser  has  notice  of  any  such  want  or 
not. 

"  Court  "is  defined,  s.  2  (xviii.),  as  ''Her  Majesty's  High  Court  of 
Justice,"  which  is  a  division  of  the  Supreme  Court  which  includes  the 
old  Courts  of  Chancery  and  Common  Law  (Judicature  Act,  1873, 
36  &  37  Vict.  c.  66,  ss.  3,  4),  all  united  into  one  Court,  so  that  this 
s.  applies  to  all  orders  of  the  old  Courts. 

And  query  if,  under  this  s.,  there  is  a  "  power  "  or  "  authority  "  of 
the  High  Court,  exercisable,  in  certain  matters,  by  a  County  Court, 
under  s.  67  of  the  County  Courts  Act,  1888 :  and  see  Bt  Bowling  dh 
Wdby,  1895,  1  Ch.  663. 

(2.)  This  section  shall  have  effect  with  respect  to  any 
lease,  sale,  or  other  act  under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursuance  of  the  Settled  Estates 
Act,  1877,  notwithstanding  the  exception  in  section  forty 
of  that  Act,  or  to  be  in  pursuance  of  any  former  Act 


Orders  of 
Court  coD- 
clusive. 


Applies  to 
orders  of  the 
old  Courts. 


40  &  41  Vict, 
c.  18,  8.  40. 
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SS.  70,  71. 


repealed  by  that  Act,  notwithstanding  any  exception  in 
rach  fomer  Act.  CourTTpro- 

(3.)  This  section  applies  to  all  orders  made  before  or      cedurb; 

aiier  the  commencement  of  this  Act,  except  any  order         ' 

which  has  before  the  commencement  of  this  Act  been 
set  aside  or  determined  to  be -invalid  on  any  ground, 
and  except  any  order  as  regards  which  an  action  or 
proceeding  is  at  the  commencement  of  this  Act  pending 
for  having  it  set  aside  or  determined  to  be  invalid. 

This  B.  baa  an  importaDt  effect  in  making  valid  titles  under  sales   What  matters 
by  the  Court.     The  order  for  sale  is  made  conclusive  in  favour  of  a  covered  by 
purchaser  as  to  jurisdiction  (for  instance,  to  sell  part  of  a  settled  estate      ^  '* 
for  any  purpose)  and  as  to  consent  (as  of  a  respondent  in  a  petition 
UDder  the  Settled  Estates  Act),  notice  or  service  (as  where  a  party  to 
u  action  or  a  person  served  with  notice  of  judgment  in  an  action  does 
not  appear).    It  is  also  conclusive  in  favour  of  a  purchaser  as  to  dis- 
jpensing  with  the  concurrence  or  consent  of  persons  entitled,  whether 
.the  objection  to  the  order  appears  on  the  face  of  it  or  not :  ffciU  Dai^s 
^CWrad,  21  Gh.  D.  41.    This  case  appears  to  decide  that  every  order 
of  the  right  Court  is  valid  in  favour  of  a  purchaser,  %b.  47 :  see  also 
Mo^yn  V.  Mostyuy  1893,  3  Gh.  376 ;  but  the  Gourt  will  not  be  the 
less  careful  in  making  its  orders :  Re  Montagu^  1897,  2  Gh.  8, 11. 
I  See  also  Jones  v.  JBamett,  1899,  1  Gh.  611,  which  shews  that  the  s. 
!  does  not  render  a  title  good  as  against  a  claim  which  it  was  not  the 
jioteotion  of  the  order  to  bind.    **  Purchaser  *'  in  this  Act  includes  a 
lessee  or  mortgagee :  s.  2  (viii.). 

Sabss.  2  &  3  give  this  s.  an  important  retrospective  effect  by  making  Uow  far  retro- 
valid  every  past  lease  or  sale  under  the  Settled  Estates  Acts  of  1856  spective. 
ud  1877,  where  no  proceedings  have  been  taken  to  question  the  sale, 
iMtwithstanding  that  there  has  been  in  fact  an  omission  to  obtain  the 
i^oired  consent  under  s.  28  of  the  first  Act,  or  s.  40  of  the  second  Act* 


Repeals. 


/ 


XVII. — Repeals. 

71. — (1.)  The  ODactments  described  in  Part  III.  of  the 
Second  Schedule  to  this  Act  are  hereby  repealed.  fnTctme^nts 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  in  Part  in. 
affect  the  validity  or  invalidity,  or  any  operation,  eflfect,  schedule- 
or  consequence,  of  any  instrument  executed  or  made,  or  reatriction  ou 
of  anything  done  or  suffered,  before  the  commencement 
of  this  Act,  or  any  action,  proceeding,  or  thing  then     Of^Sj^cX,  ife 
pending  or  uncompleted ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been   no  such  repeal  in  this  Act;   but  this 

K  2 


132    OONVBYANOING  AND  LAW  OP  PBOPBBTY  ACT,  1881. 


ss.  71, 72, 73.  proyision  shall  not  be  oonstrued  as  qualifying  the  pro- 

RspEAiis.      vision  of  this  Act  relating  to  section  forty  of  the  Settled 

Estates  Act,  1877,  or  any  formerAct  repealed  by  that  Act. 


Powert  under 
Lord  Gran- 
worth's  Act 
preMrred. 


Subs.  2  preserves  to  the  full  extent  the  power  of  sale  given  by  Lord 
Cranworth^s  Act  in  cases  of  mortgages  prior  to  1882.  The  **  operation 
or  effect"  of  the  mortgage  was  under  that  Act  to  give  every  mort- 
gagee a  power  of  sale  unless  otherwise  agreed,  and  as  a  '*  consequenoe  " 
he  could  sell.  This  "  operation,  effect,  or  consequence "  is  not  to  be 
affected  by  the  repeal  of  the  Act :  see  Solomon  A  Meagha^B  Contmetf 
40  Ch.  D.  508. 

As  to  the  effect  of  the  repeals  in  this  s.,  see  QuUter  v.  Mapleson^ 
9  Q.  B.  D.  675, 677 ;  Be  Dickson,  EiU  v.  Grant,  29  Ch.  D.  331,  333,  340. 


IBELAITD. 

Modifications 

respecting 

Ireland. 


40  &  41  Vict, 
c.  57,  8.  69. 


Death  of  bare 
trastee  in- 
testate, Ac. 
37  &  38  Vict. 
C.78. 


XVIII. — Ibbland. 

72. — (1.)  In  the  application  of  this  Act  to  Ireland  the 
foregoing  provisions  shall  be  modified  as  in  this  section 
provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdicjiion  of  that  Court 
shall,  subject  to  the  Acts  regulating'  that  Court,  be 
assigned  to  the  Chancery  Division  of  that  Court;  but 
General  Bules  under  this  Act  may  direct  that  any  of 
those  matters  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  The  proper  oflBce  of  the  Supreme  Court  of  Judi- 
cature in  Ireland  shall  be  substituted  for  the  central 
office  of  the  Supreme  Court  of  Judicature. 

(5.)  General  Bules  for  purposes  of  this  Act  for  Ireland 
shall  be  deemed  Bules  of  Court  within  the  Sapreme 
Court  of  Judicature  Act  (Ireland),  1877,  and  may  be 
made  accordingly,  at  any  time  after  the  passing  of  this  Act, 
to  take  effect  on  or  after  the  commencement  of  this  Act. 

73« — (1-)  Section  five  of  the  Vendor  and  Purchaser 
Act,  1874,  is  hereby  repealed  from  and  after  the  com- 
mencement of  this  Act,  as  regards  cases  of  death  there- 
after happening ;  and  section  seven  of  the  Vendor  and 
Purchaser  Act,  1874,  is  hereby  repealed  as  from  the  date 
at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only. 


OONYBYANCING  AND  LAW  OF  PROPEBTT  ACT,  1881.     133 


SCHEDULES. 


THE  FIRST  SCHEDULE. 


ACTS  APFEGTED  (a). 

Part  I. 

1  k  2  Vict.  c.  110. — ^An  Aot  for  abolishing  arrest  on  mesne 
process  in  civil  actions,  except  in  certain  cases;  for 
extending  the  remedies  of  creditors  against  the  property 
of  debtors  ;  and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England. 

2^3  Vict.  c.  11. — ^An  Act  for  the  better  protection  of 
porchasers  ag^nst  judgments,  Crown  debts,  lis  pendens, 
and  fiats  in  Ixbnkmptcj. 

18  &  19  Vict.  c.  15. — An  Act  for  the  better  protection  of 
purchasers  against  judgments,  Grown  debts,  cases  of 
Hs  pendens,  and  life  annuities  or  rent-charges. 

22  &  23  Yict.  c.  35. — An  Act  to  further  amend  the  law  of 

property  and  to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of 

property. 
23  db  24  Vict.  c.  115. — ^An  Aot  to  simplify  and  amend  the 
practice  as  to  the  entry  of  satis^tion  on  Grown  debts 
and  on  jndgpoients. 

27  &  28  Vict.  c.  112. — ^An  Act  to  amend  the  law  relating  to 

fnture  judgments,  statutes,  and  recognizances. 

28  &  29  Vict.  c.  104.^The  Grown  Suits,  &c..  Act,  1865. 

31  4  32  Vict.  c.  54.— The  Judgments  Extension  Act,  1868. 

(a)  The  Acts  in  Part  I.  of  this  schedule  were  affected  only  by  as. 
tf  the  Bill  Btrack  out  in  the  House  of  Commons,  and  the  reference  to 
them  here  should  also  have  been  struck  out  (see  Preface  to  the  first 
e^tkn).  But  those  ss.  are  now  included  in  s.  2  of  the  C.  A.,  1882 ; 
vA  the  latter  section  refers  (see  sabs.  1)  to  Part  I.  of  this  schedule ; 
Ke  also  8. 17  of  the  Land  Charges  Registration  &  Searches  Act,  1888, 
»»M  Part  n.  ch.  i. 
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Part  11. 

5  <fe  6  Will.  4,  c.  62. — An  Act  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  "  An  Act  for  the  more 
effectnal  abolition  of  oaths  and  affirmations  taken  and 
made  in  various  Departments  of  the  State,  and  to  substi- 
tute declarations  in  lieu  thereof ;  and  for  the  more  entire 
suppression  of  voluntaiy  and  extra-judicial  oaths  and 
affidavits ; "  and  to  make  other  provisions  for  the 
abolition  of  unnecessary  oaths. 


THE  SECOND  SCHEDULE. 


REPEALS. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive 
of  the  words,  section,  or  other  part,  first  or  last  mentioned, 
or  otherwise  referred  to  as  forming  the  beginning,  or  as 
forming  the  end,  of  the  portion  comprised  in  the  description 
or  citation. 


22  &  23  Vict, 
c.  35,  in  part. 


23  &  24  Vict, 
c.  126,  in  part. 


Part  I. 

An  Act  to  further  amend  theU 

law  of  property  and  to  relieve  >  , ' 

.  I   namely," 

trustees ;  "^ 

Sections  four  to  nine. 

The   Common  Law  Procedarel  in  part ; 

Act,  1860 J  namely. 

Section  two. 


15  A  16  Vict, 
c.  86,  in  part. 


Paet  XL 


An  Act  to  amend  the  practice  \ . 

and  course  of  proceedings  in  J^*^  ^^  ' 
the  High  Court  of  Chancery)  ^^^^y^ 
Section  forty-eight. 
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8  A  9  Vict.  c. 
119. 

23  A  24  Vict. 
c  145,  in  part. 


Part  III. 

An  Act  to  &cilitate  the  convey- 
ance of  real  property,  (a) 

An  Act  to  give  to    tniBtee6,\ 

morteraffees,  and  others  cer- 1 .  . 

.  .  ^^     '  1   Impart; 

tarn  powers  now  commonly  >•     "Lj 

inserted  in  settlements,  mort- 1 

gages,  and  wills     ,     .     .     J 

Parts  II.  and  IIL  (sections 

eleven  to  thirty).  (6) 


THE  THIRD  SCHEDULE. 


STATUTORY  MORTGAGE. 
Part  I. 

Deed  of  Statutory  Mortgage. 

This    Indenture  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A.  of  [^c]  of  the  one  part 

and  3f.  of  [^c]  of  the  other  part  Witnesseth  that  in  con- 
sideration of  the  sam  of  £  now  paid  to  A.  by  M,  of 
which  snm  A,  hereby  acknowledges  the  receipt  A,  as  mort- 
gagor and  as  beneficial  owner  hereby  conveys  to  Jtf.  All  that 
L^-]  ^^  ^cAdi  to  and  to  the  use  of  M.  in  fee  simple  for 
securing  payment  on  the  day  of  1883  of  the 
principal  sam  of  £  as  the  mortgage  money  with 
interest  thereon  at  the  rate  of  {Jour"]  per  centum  per  annum. 
In  witness  &c. 


• 


Variations  in  this  and  subsequent  forms  to  he  made,  if  required, 
for  leasehold  land,  or  other  ma1fm\ 


(a)  This  is  one  of  the  Acts  known  as  Lord  Broagham's  Acts ;  the 
oti^r  (8  &  9  Vict.  c.  124),  for  shortening  leases,  is  still  unrepealed. 

(h)  Parts  I.  and  IV.  of  the  Act  here  referred  to  have  since  been 
repiealed  by  the  S.  L.  A.,  1882,  s.  64,  but  the  powers  given  by  ss.  8  and 
9  included  in  Part  I.  are  now  supplied  by  the  T.  A,  s.  19. 
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pabt  n. 

(A.) 

Deed  of  Statutory  Transfer j  Mortgagor  not  joining. 
This  Indentubb  made  by  way  of  statutory  transfer  of 
mortgage  the  day  of  1883  between  M.  of  [^.]  of 

the  one  part  and  T.  of  [^c]  of  the  other  part  supplemental 
to  an  indenture  made  by  way  of  statutory  mortgage  dated 
the  day  of  1882  and  made  between  [^.]    WIT- 

NESSETH that  in  consideration  of  the  sum  of  £  now  paid 

to  M.  by  T.  being  the  aggregate  amount  of  £  mortgage 

money  and  £  interest  due  in  respect  of  the  said  mort^ 

gage  of  which  sum  M.  hereby  acknowledges  the  receipt  If. 
as  mortgagee  hereby  conveys  and  transfers  to  T.  the  benefit 
of  the  said  mortgage. 
In  witness  Sdc, 

(B.) 
Deed  of  Statutory  Transfer,  a  Covenantor  joining. 

This   Indbntqre   made  by  way  of  statutory  transfer  of 
mortgage  the  day  of  1883  between  A.  of  [^c]  of 

the  first  part  B.  of  [^c]  of  the  second  part  and  C.  of  [^.] 
of  the  third  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and 

made  between  [^.]  WITNESSETH  that  in  consideration  of 
the  sum  of  £  now  paid  to  A.  by  0.  being  the  mortgage 

money  due  in  respect  of  the  said  mortgage  no  interest  bein^ 
now  due  and  payable  thereon  of  which  sum  A.  hereby 
acknowledges  the  receipt  A,  as  mortgagee  with  the  concur- 
rence of  B,  who  joins  herein  act  covenantor  hereby  conveys 
and  transfers  to  0.  the  benefit  of  the  said  mortgage. 
In  witness  &c. 

(C.) 

Statutory  Transfer  and  Statutory  Mortgage  combined. 

This  Indenture  made  by  way  of  statutory  transfer  of 
mortgage  and  statutory  mortgage  the  day  of 

1883  between  A.  of  [^c]  of  the  first  part  B.  of  [^.]  of  the 
second  part  and  0.  of  [^c]  of  the  third  part  supplemental  to 
an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [^c]  Whereas 

the  principal  sum  of  £  only  remains  due  in  respect  of 
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the  said  mortgage  as  the  mortgage  money  and  no  interest  is 
now  due  and  payable  thereon.  Ahd  Whebeas  B.  is  seised  in 
fee  simple  of  the  land  comprised  in  the  said  mortgage  snbject 
to  that  mortgage.  Now  this  Indenture  witnesseth  that  in 
consideration  of  ihe  sum  of  £  now  paid  to  A,  by  0.  oi 

which  som  A.  hereby  acknowledges  the  receipt  and  B.  hereby 
acknowledges  the  payment  and  receipt  as  aforesaid*  A.  as 
mortgagee  hereby  conveys  and  transfers  to  0.  the  benefit  of 
the  said  mortgage  And  this  Indentitre  also  witnessei'h  that 
for  the  same  consideration  A.  as  mortgagee  and  according  to 
his  estate  and  by  direction  of  B.  hereby  conveys  and  B,  as 
beneficial  owner  hereby  conveys  and  confirms  to  0.  All  that 
[^.]  To  hold  to  and  to  the  nse  of  0.  in  fee  simple  for 
secoring  payment  on  the  day  of  1882  off  the 

snm  of  £  as  the  mortgage  money  with  interest  thereon 

at  the  rate  of  [four'\  per  centum  per  annum. 
In  witness  &c. 
[^Or^  in  case  offwrther  cuLvaneej  after  aforesaid  at  ^(insert)  and 
also  in  consideration  of  the  further  sum  of  £  now  paid 

by  C.  to  B,  of  which  sum  B.  hereby  acknowledges  the  receipt, 
and  after  of  at  f  (insert)  the  sums  of  £  and  £  making 
together] 

*«*   Variations  to  he  made,  as  required,  in  case  of  the  deed  'being  made 
by  indorsement,  or  in  respect  qf  any  other  thing. 


Part  III. 

Deed  of  Statutory  Be-eonveyance  of  Mortgage. 

This  Indenture  made  by  way  of  statutory  re-conveyance 
of  mortgage  the  day  of  1884  between  0.  of  [^c] 

of  the  one  part  and  B.  of  [^c]  of  the  other  part  supplemental 
to  an  indenture  made  by  way  of  statutory  transfer  of  mort- 
gage dated  the  day  of  1888  and  made  between 
{SfcJ]  WITNESSETH  that  in  consideration  of  all  principal 
money  and  interest  due  under  that  indenture  having  been 
paid  of  which  principal  and  interest  0.  hereby  acknowledges 
the  receipt  0,  as  mortgagee  hereby  conveys  to  B.  all  the 
lands  and  hereditaments  now  vested  in  0.  under  the  said 
indenture  To  hold  to  and  to  the  use  of  B,  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  claims  and  demands  under  the  said  indenture. 
In  witness  &c. 

*^*  Vairiaiions  as  noted  aibove. 


"^ 
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THE  POUETH  SCHEDULE. 


SHORT  FORlfS  OF  DEEDS. 
I. — Mortgage, 

This  Indenture  of  Mortqage  made  the  day  of 

1882  between  A,  of  [^c]  of  the  one  part  and  B,  of  [^.]  and 
G.  of  [^c]  of  the  o^er  part  Witnesseth  that  in  considera- 
tion of  the  snm  of  £  paid  to  A,  by  B.  and  (7.  oat  of 
money  belonging  to  them  on  a  joint  account  of  which  snm 
A.  hereby  acknowledges  the  receipt  A,  hereby  covenants 
with  B.  and  G,  to  pay  to  them  on  the  day  of 
1882  the  snm  of  £             with  interest  thereon  in  the  mean- 
time at  the  rate  of  [four']  per  centum  per  annum  and  also  as 
long  after  that  day  as  any  principal  money  remains  due 
under  this  mortgage  to  pay  to  B,  and  0.  interest  thereon  at 
the  same  rate  by  equal  half-yearly  payments  on  the 
day  of           and  the            day  of            And  this  Indenture 
ALSO  WITNESSETH  that  for  the  same  consideration  A,  as  bene- 
ficial owner  hereby  conveys  to  B.  and  G.  All  that  [^c]  To 
hold  to  and  to  the  use  of  B.  and  G,  in  fee  simple  subject  to 
the  proviso  for  redemption  following  (namely)  that  if  A.  or 
any  person  claiming  under  him  shall  on  the  day  of 
1882  pay  to  B.  and  G.  the  sum  of  £           and  interest 
thereon  at  the  rate  aforesaid  then  B,  and  0.  or  the  persons 
claimipg  under  them  will  at  the  request  and  cost  of  A.  or 
the  persons  claiming  under  him  re-convey  the  premises  to  A, 
or  the  person  claiming  under  him    And  A.  hereby  covenants 
with  B.  (a)  as  follows  [here  add  covenant  as  to  fire  insurance 
or  other  special  covenant  required."] 
In  witness  &c. 

II. — Further  Gharge. 

This  Indenture  made  the  day  of  18  between 

[the  same  parties  as  the  foregoing  mortgage]  and  supplemental 
to  an  indenture  of  mortgage  dated  the  day  of 

18    and  made  between  the  same  parties  for  securing  the 
sum  of  and  interest  at  [four]  per  centum  per  annum 

on  property  at  [^c]  Witnesseth  that  in  consideration  of 
the  further  sum  of  £  paid  to  A.  by  B.  and  G  out  of 

(o)  This  should  be  "  B.  and  C." 
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money  belonging  to  them  on  a  joint  account  [add  receipt  and 
covenant  as  in  the  foregoing  mortgage"]  and  fnrtber  that  all  the 
property  comprised  in  the  before-mentioned  indentare  of 
mortgage  shall  stand  charged  with  the  payment  to  B.  and  0. 
of  the  snm  of  £  and  the  interest  thereon  hereinbefore 

covenanted  to  be  paid  as  well  as  the  snm  of  £  and 

interest  secured  bj  the  same  indenture. 
In  witness  &c. 

ill. — Conveyance  on  'Sale, 

This  Indenture  made  the  day  of  1883  between 

A.  of  [^c]  of  the  first  part  B.  of  [^c]  and  G.  of  [^c]  of  the 
second  part  and  M.  of  [^c]  of  the  third  part  Whereas  by 
an  indenture  dated  [^c]  and  made  between  [^c.]  the  lands 
hereinafter  mentioned  were  conveyed  by  A.  to  B.  and  0.  in 
fee  simple  by  way  of  mortgage  for  securing  £  and 

interest  and  by  a  supplemental  indenture  dated  [^.]  and 
made  between  the  same  parties  those  lands  were  charged  by 
A.  with  the  payment  to  B,  and  0.  of  the  further  sum  of 
^  and  interest  thereon    And  Whereas  a  principal  snm 

of  £  remains  due  under  the  two   before-mentioned 

indentures  but  all  interest  thereon  has  been  paid  as  B,  and 
C.  hereby  acknowledge  Now  this  Indenture  witnessbth 
that  in  consideration  of  the  sam  of  £  paid  by  the 

direction  of  A.  to  B.  and  G.  and  of  the  sam  of  £  paid 

to  A.  those  two  sums  making  together  the  total  sum  of 
£  paid  by  M,  for  the  purchase  of  the  fee  simple  of  the 

lands  hereinafter  mentioned  of  which  sum  of  £  B,  and 

C  hereby  acknowledge  the  receipt  and  of  which  total  sum  of 
£  A.  hereby  acknowledges  the  payment  and  receipt  in 

manner  before-mentioned  jB.  and  C.  as  mortgagees  and  by 
the  direction  of  ^.  as  beneficial  owner  hereby  convey  and  A. 
as  beneficial  owner  hereby  conveys  and  confirms  to  M.  All 
that  [^.]  To  hold  to  and  to  the  use  of  M.  in  fee  simple 
discharged  from  all  money  secured  by  and  from  all  claims 
under  the  before-mentioned  indentures  [Add,  if  required, 
And  A.  hereby  acknowledges  the  right  of  M,  to  production 
of  the  documents  of  title  mentioned  in  the  Schedule  hereto 
and  to  delivery  of  copies  thereof  and  hereby  undertakes  for 
the  safe  custody  thereof]. 
In  witness  <&c. 

[The  Schedule  above  refen-ed  to. 

To  contain  list  of  documents  retained  by  A.] 
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rV. — Marriage  Settlement. 

This  Ikdentube  made  the  day  of  1882  between 

John  M.  of  [^.]  of  the  first  part  Jane  8.  of  [^.]  of  the  seoond 
part  and  X.  of  [^.]  and  T.  of  [^.]  of  the  third  part  WIT- 
NESSETH that  in  consideration  of  the  intended  marriage 
between  John  M.  and  Jane  8.  John  M.  as  settlor  hereby  conveys 
to  X  and  T.  All  that  [^.]  To  hold  to  X  and  F.  in  fee 
simple  to  the  use  of  John  if.  in  fee  simple  until  the  marriage 
and  after  the  marriage  to  the  use  of  John  M.  during  his  life 
without  impeachment  of  waste  with  remainder  after  his  death 
to  the  use  that  Jane  8,  if  she  survives  him  may  receive  during 
the  rest  of  her  Hfe  a  yearly  jointure  rent-charge  of  £  to 

commence  from  his  death  and  to  be  paid  by  equal  half-yearly 
payments  the  first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  his  death  if  she  is  then  living  or  if 
not  a  proportional  part  to  be  paid  at  her  death  and  subject 
to  the  before-mentioned  rent-charge  to  the  use  of  X.  and  Y. 
for  a  term  of  five  hundred  years  without  impeachment  of 
waste  on  the  trusts  hereinafter  declared  and  subject  thereto 
to  the  use  of  the  first  and  other  sons  of  John  M.  and  Jane  S» 
successively  according  to  seniority  in  tail  male  with  re- 
mainder [^insert  here^  if  thought  desirable,  to  the  use  of  the 
same  first  and  other  sons  successively  according  to  seniority 
in  tail  with  remainder]  to  the  use  of  all  the  daughters  of 
John  M,  and  Jane  8,  in  equal  shares  as  tenants  in  common  in 
tail  with  cross  remainders  between  them  in  tail  with  re- 
mainder to  the  use  of  John  M,  in  fee  simple.  [^Ineert  trusts  of 
term  of  600  years  for  raising  portions  ;  also,  if  required,  power  to 
charge  jointwre  and  portions  on  a  future  marriage  ;  also  powers  of 
sale,  exchange,and  partition  (a),and  other  powers  and  provisions  ^ 
if  and  as  desired,^ 

In  witness  &c. 

(a)  Powers  of  sale,  exchange,  partition,  enfranchisement,  and  leasing 
are  now  supplied  by  the  S.  L.  A.*8,  1882  to  1890,  and  should  be 
omifted. 
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CHAPTEB   IV. 

THE  CONVEYANCING  ACT,  1882. 
45  &  46  VICT.  c.  39. 

An  Aetforfuirther  improving  the  PraeUee  of  Conveycmeing ; 
and  for  other  Purposes.  [10  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  CSommons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Prdimincm/,  s.  i. 

1. — (1.)  This  act  may  be  cited  as  the  Conveyancing    Preliminary. 
Act,  1882;  and  the  Conveyancing  and  Law  of  Property  short  titles; 
Act,  1881  (in  this  Act  referred  to  as  the  Conveyancing  ^^™f °^^t;„^ . 
Act  of  1881),  and  this  Act  may  be  cited  together  as  the  interpretation.* 
Conveyancing  Acts,  1881, 1882.  44  &  45  Vict. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

Ss.  3-6,  and  s.  7,  subs.  3,  and  s.  11  are  retrospective,  except  in  case  What  as,  retro- 
of  8.  3  as  to  pending  actions.  ipective. 

(3.)  This  Act  does  not  extend  to  Scotland. 

(4.)  In  this  Act  and  in  the  Schedule  thereto— 

(i.)  Property  includes  real  and  personal  property,  and 
any  debt,  and  any  thing  in  action,  and  any  other 
right  or  interest  in  the  nature  of  property, 
whether  in  possession  or  not ; 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an 
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SS.  1,  2. 
Preliminary. 


3  &  4  Will.  4, 
c.  74. 


4  &  5  Will.  4, 
c.  92. 


intending  purchaser,  lessee,  or  mortgagee,  or 
other  person,  who,  for  valuable  consideration, 
takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 
(iii.)  The  Act  of  the  session  of  the  third  and  fourth 
years  of  King  William  the  Fourth  (chapter 
seventy-four)  "for  the  abolition  of  Pines  and 
'*  Becoveries,  and  for  the  substitution  of  more 
"  simple  modes  of  Assurance "  is  referred  to  as 
the  Fines  and  Recoveries  Act ;  and  the  Act  of 
the  session  of  the  fourth  and  fifth  years  of  King 
WiDiam  the  Fourth  (chapter  ninety-two)  "  for 
"the  abolition  of  Fines  and  Recoveries,  and 
"  for  the  substitution  of  more  simple  modes  of 
"Assurance  in  Ireland"  is  referred  to  as  the 
Fines  and  Recoveries  (Ireland)  Act. 


Searches, 


Official  nega- 
tive and  other 
cei'tificates  of 
searches  for 
jndgments, 
Crown  debts, 
&c. 


Search  not 
usual  for 
enrolled  deeds. 


Searches  in 
Land  Registry. 


8e(xrehe$. 

2. — (1.)  Where  any  person  requires,  for  purposes  of 
this  section,  search  to  be  made  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature  for  entries  of  ju^ments, 
deeds,  or  other  matters  or  documents,  whereof  entries  are 
required  or  allowed  to  be  made  in  that  office  by  any  Act 
described  in  Part  I.  of  the  First  Schedule  to  the  Con- 
veyancing Act  of  1881,  or  by  any  other  Act,  he  may- 
deliver  in  the  office  a  requisition  in  that  behalf,  referring 
to  this  section. 

In  respect  to  deeds  this  s.  applies  to  those  of  which  entries  only  are 
made,  as,  for  instance,  a  deed  creating  a  rent-charge ;  it  does  not  apply 
to  deeds  enrolled  under  any  Act  or  statutory  rule  (see  suhs.  11  and  ' 
note).  A  search  would  not  usually  he  made  for  deeds  so  enrolled. 
But  search  for  disentailing  deeds  may  in  some  cases  he  necessary :  see 
Part  II.  ch.  iii.  for  searches  generally. 

For  rules  relating  to  the  Central  Office,  see  B.  S.  C,  1883,  O.  Ixi. ; 
and  as  to  searches,  tb.,  r.  23. 

The  provisions  of  this  s.  are  extended  to  searches  in  the  registers  at 
the  Land  Begistry  under  the  Land  Charges  Begistratiou  and  Searches 
Act,  1888 :  see  s.  17  of  that  Act,  infra,  Part  II.  ch.  i. 

And  see,  as  to  Middlesex  Deeds,  Land  Begistry  (Middlesex  Deeds) 
Act,  1891,  Sched.  1,  r.  11.  As  regards  official  searches  in  respect  of 
registered  land,  see  L.  T.  B.,  rr.  222,  224. 
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(2.)  Theienpon  the  proper  officer  shall  diligently  make         s.  2. 
the  search  required,  and  shall  make  and  file  in  the  office      searches. 

a  certificate  setting  forth  the  result  thereof,  and  office         

copies  of  that  certificate  shall  be  issued  on  requisition, 
and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3.)  In  fayour  of  a  purchaser,  as  against  persons  in- 
terested under  or  in  respect  of  judgments,  deeds,  or  other 
matters  or  documents,  whereof  entries  are  required  or 
allowed  as  aforesaid,  the  certificate,  according  to  the 
tenonr  thereof,  shall  be  conclusive,  affirmatively  or 
negatively  as  the  case  may  be. 

See  definition  of  purchaser,  s.  1  (4),  (ii.). 

(4.)  Every  requisition  under  this  section  shall  be  in 
writing,  signed  by  the  person  making  the  same,  specify- 
ing the  name  against  which  he  desires  search  to  be  made, 
or  in  relation  to  which  he  requires  an  office  copy  certifi- 
cate of  result  of  search,  and  other  sufficient  particulars ; 
and  the  person  making  any  such  requisition  shall  not  be 
entitled  to  a  search,  or  an  office  copy  certificate,  until  he 
has  satisfied  the  proper  officer  that  the  same  is  required 
for  the  parposes  of  this  section. 

(5.)  General  rules  shall  be  made  for  purposes  of  this 
section,  prescribing  forms  and  contents  of  requisitions 
and  certificates,  and  regulating  the  practice  of  the  office, 
and  prescribing,  with  the  concurrence  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  the  fees  to  be  taken 
therein ;  which  rules  shall  be  deemed  Bules  of  Court 
within  section  seventeen  of  the  Appellate  Jurisdiction  39  &  40  Vict. 
Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  ^'  ^  ' 
Tlourt  of  Judicature  Act,  1881,  and  may  be  made,  at  any  44  &  45  vict. 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  ^ 
after  the  commencement  of  this  Act. 

See  the  rules  uuder  this  s.,  Chapter  V.,  infra. 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the 
office  commits,  or  is  party  or  privy  to,  any  act  of  fraud 
or  collusion,  or  is  wilfully  negligent,  in  the  making  of 
or  otherwise  in  relation  to  any  certificate  or  office  copy 
under  this  section,  he  shall  be  guilty  of  a  misdemeanour. 
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SS.  2,  8. 
Searches, 


3  &  4  Will.  4, 
c.  74. 


(7.)  Nothing  in  this  section  or  in  any  Bnle  made 
thereunder  shall  take  away,  abridge,  or  prejudicially 
affect  any  right  which  any  person  may  have  indepen- 
dently of  this  section  to  make  any  search  in  the  oflSce  ; 
and  every  such  search  may  be  made  as  if  this  section  or 
any  such  Bule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate 
of  result  of  search  under  this  seiction,  he  shall  not  be 
answerable  in  respect  of  any  loss  that  may  arise  from 
error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  execa- 
tors,  agents,  or  other  persons  in  a  fiduciary  position, 
those  persons  also  shall  not  be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy 
without  a  solicitor,  they  shall  also  be  protected  in  like 
manner. 

(11.)  Nothing  in  this  section  applies  to  deeds  inroUed 
under  the  Fines  and  Becoveries  Act,  or  under  any  other 
Act,  or  under  any  statutory  Bule. 

See  now  R.  S.  C,  1883,  0.  Ixi.  r.  23. 

(12.)  This  section  does  not  extend  to  Ireland. 


NoHoe. 


Restriction  on 

constrnctiye 

notice. 


([tor)5^-^' 


(lf0f)lcLjS^ 


Notice. 

3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected 
by  notice  of  any  instrument,  fact,  or  thing,  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have 
come  to  his  knowledge  if  such  inquiries  and 
inspections  had  been  made  as  ought  reasonably 
to  have  been  made  by  him ;  or 

(ii.)  In  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has 
come  to  the  knowledge  of  his  counsel,  as  such, 
or  of  his  solicitor,  or  other  agent,  as  such,  or 
would  have  come  to  the  knowledge  of  his  soli- 
citor, or  other  agent,  as  such,  if  such  inquiries 
and  inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  the  solicitor  or  other 
agent.- 
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Subs,  (ii-)  prevents  coBstructive  notice  under  such  circumstances  as  s.  3. 

those  in  Harffnaves  v.  BothweUj  1  Keen.  160,  or  Be  Cousins,  31  Ch.  D.  — — 

eri ;  and  see  ^  ^.  W.  HaU  &  Co.,Zl  Ch.  D.  712;  Re  Halifax  Suffor         ^^' 
Sefining  Co.,  W.  N.,  1891,  2,  29 ;  Be  New  Chile  Gold  Co.,  W.  N., 
1892, 193 ;  English  &  Scottish  Mercantile  Investment  Co.  v.  Brunton, 
1892,  2  Q.  B.  1,  700 ;  Bailey  y.  Barnes,  1894, 1  Ch.  25.    And  as  to  Notice  to  one 
tiie  effect  of  notice  to  one  of  several  persons  jointly  interested,  see  Smith'' s  of  »everal. 
Cue,  11  Ch.  D.  579, 588-9, 599-600 ;  Be  Underhank  Mills,  Ac.,  Co.,  31 
Ch.  D.  226.  A  purchaser  cannot  avoid  constructive  notice  by  omitting 
to  iuTestigate  the  title,  even  though  the  law  under  an  open  contract 
laeeludoB  investigation  :  Batman  v.  Earland,  17  Ch.  D.  353 ;  Dunning 
V.  E.  of  Gainsborough,  W.  N.,  1885, 110  iBeCox&  Neve,  1891,  2  Ch. 
109 ;  BaHey  v.  Barnes,  ttbi  sup. ;  Imray  v.  OaJcshette,  1897,  2  Q.  B. 
218 ;  nor  by  omitting  to  require  production  of  the  deeds :  Oliver  v. 
BinUm,  W.  N.,  1898,  172  (4).    Under  subs.  2  there  will  be  the  same 
eqnitable  remedy  by  injunction  as  before  the  Act. 

(2.)  This  section  shall  not  exempt  a  purchaser  from 
any  liability  under,  or  any  obligation  to  perform  or 
obserre,  any  coyenant^  condition^  proyision,  or  restriction 
contained  in  any  instrument  under  which  his  title  is 
deriyed,  mediately  or  immediately  ;  and  such  liability  or 
obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

The  effect  of  this  subs,  seems  to  be  that  a  purchaser  of  the  fee  Purchaser 
simple  will  be  bound  by  provisions  in  any  deed  forming  part  of  the  ™^>^  inquire, 
title  unless  he  escapee  as  a  purchaser  without  notice.  The  cases  in 
the  last  note  show  that  he  will  not  so  escape  if  he  knows,  or  ought  to 
know,  of  the  deed,  though  he  may  not  know  its  contents;  and  see 
English  <£r  Scottish  Mercantile  Investment  Co.  v.  BrunUm,  1892,  2 
Q.  B.  700,  which  suggests  (pp.  708,  713-14)  a  distinction  between  the 
purchase  of  land  and  that  of  personal  property,  and  also  takes  a 
distinction  between  documents  which  must,  and  those  which  may  or 
may  not,  relate  to  the  subject-matter,  and  decides  that  mere  knowledge 
of  the  existence  of  the  latter  does  not  necessarily  amount  to  con- 
structive notice  of  their  contents.  K  the  title  is  furnished  on  an  open 
ooQtracty  and  commences  with  a  deed  of  the  proper  kind  forty  years 
old,  having  no  recitals,  he  is  bound,  under  the  V.  &  P.  A.,  s.  1,  to 
accept  this,  and  takes,  it  is  conceived,  without  notice  of  any  prior 
deed.  If  that  deed  recites  prior  deeds,  and  the  recitals  throw  any 
SQSpicion  on  the  title,  it  would  seem  that  the  commencement  of  the  title 
is  not  carried  back  to  "  the  time  prescribed  by  law  for  commencement 
of  tatle^'  (see  G.  A.,  s.  3  (3),  and  the  second  note  thereon,  suprdk),  and 
that  the  purchaser  is  not  prevented  by  either  of  the  last-mentioned  ss. 
from  requiring  the  earlier  title,  and  is  fixed  with  notice  of  it  if  he  does 
not  inquire,  or,  on  inquiry,  does  not  get  satis£Etctory  explanation. 

L 


146 


THE  CONVBYANOING  ACT,  1888. 


SS.  3,  4. 
Notice. 


Where,  by  contract  between  the  parties,  the  time  for  commence- 
ment of  title  is  "stipulated"  (see  C.  A.,  s.  3  (3)),  but  if  left  as  " pre- 
scribed by  law/*  would  have  extended  over  a  stage  in  the  title 
disclosing  some  defect,  there  the  purchaser  must  take  the  consequences 
of  contracting  himself  out  of  the  right  to  travel  through  that  stage. 

As  regards  s.  3,  subss.  1  and  2,  of  the  C.  A.,  the  title  would  not 
be  in  the  possession  of  the  vendor,  and  it  is  open  to  tbe  purchaser  to 
apply  for  it  at  his  own  expense.  If  he  does  not,  this  subs,  prevents 
his  gainiug  any  assistance  from  this  s.  If  he  does  all  he  can  to 
obtain  production  and  fails,  it  is  conceived  he  is,  under  this  s.,  free 
from  constructive  notice  of  what  is  not  disclosed.  So  also  a  lessee 
gains  no  benefit  by  this  s.  if  he  does  not  inquire  into  his  landlord's 
title.  Also  a  sub-lessee  will,  under  this  subs.,  take  subject  to  all  the 
provisions  of  the  superior  lease,  even  though  his  lessor  should  show  a 
title  and  profess  to  lease  as  freeholder.  The  leasehold  interest  is  bound 
legally  and  not  merely  equitably,  and  purchase  for  value  without 
notice  is  no  defence. 


.  (3.)  A  purchaser  shall  not  by  reason  of  anything  in 
this  section  be  affected  by  notice  in  any  case  where  he 
would  not  have  been  so  affected  if  this  section  had  not 
been  enacted. 

(4.)  This  section  applies  to  purchases  made  either 
before  or  after  the  commencement  of  this  Act ;  save 
that,  where  an  action  is  pending  at  the  commencement 
of  this  Act,  the  rights  of  the  parties  shall  not  be  affected 
by  this  section. 


Leases. 

Contract  for 
lease  not  part 
oftitle  to  lease. 


Effect  of  8.  4. 


4, — (1.)  Where  a  lease  is  made  under  a  power  oon- 
tained  in  a  settlement,  will,  Act  of  Parliament,  or  other 
instrument,  any  preliminary  contract  for  or  relating  to 
the  lease  shall  not,  for  the  purpose  of  the  deduction  of 
title  to  an  intended  assign,  form  part  of  the  title,  or 
eyidence  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act. 

The  effect  of  this  s.  is  to  prevent  a  purchaser  of  the  lease  after  it  is 
granted,  requiring  as  part  of  his  title  an  abstract  and  production  of 
the  contract  under  which  it  was  granted ;  thus  placing  the  contract  in 
the  same  position  as  a  document  showing  the  freeholder's  title  under 
V.  &  P.  A.,  s.  2. 
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SS.  5,  6. 


Separate 
Tnutees. 


Separate  Trustees. 

& — (1.)  On  an  appointment  of  new  trustees,  a  sq^ate 
set  of  trustees  may  he  a/ppointed  for  any  part  of  the  trust  Appointment 
property  held  on  trusts  distinct  from  those  relating  to  any  %^^^^^  **** 
other  part  or  parts  of  the  trust  property ;  or,  if  only  one 
trustee  was  origindUy  appointed,  then  one  separate  trustee 
may  be  appointed  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

This  8.  was  amended  by  s.  6  of  G.  A.,  1892 ;  and,  with  the  amending 
s^  repealed  by  the  T.  A.,  s.  10  of  that  Act  taking  their  place. 

See,  on  this  b..  Be  Paine's  Trusts,  28  Ch.  D.  725 ;  Be  Qregson's 
Tnuis,  34  %b.  209 ;  Be  Eetherington's  Trusts,  %b.  211 ;  Savile  v. 
Couper,  36  %b.  520;  Be  Moss's  Trusts,  37  ib.  513;  and  note  that, 
where  orders  were  made,  they  were  under  thet  Trustee  Acts :  see  also 
Be  Nesbitfs  2V*tM<s,  19  L.  B.  Ir.  509. 

Powers.  Powers. 

6. — (!•)  A  person  to  whom  any  power,  whether  coupled  Diseiaip|r  of 
with  an  interest  or  not,  is  given,  may,  by  deed,  disclaim  j^Steesf  j 
the  power ;  and,  after  disclaimer,  shall  not  be  capable  of 
exercising  or  joining  in  the  exercise  of  the  power. 

(2.)  On  sach  a  disclaimer,  the  power  may  be  exercised 
by  the  other  or  others,  or  the  survivore  or  survivor  of 
the  others,  of  the  persons  to  whom  the  power  is  given, 
unless  the  contrary  is  expressed  in  the  instrument 
creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instru- 
ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act. 

It  will  be  observed  that  the  marginal  note  applies  to  disclaimer  by   "Bytnutees." 
trustees  only ;  but  the  words  of  the  s.  are  unlimited,  and  the  marginal 
note  cannot  limit  them :  see  ^.  6^.  v.  Qreat  Eastern  Bcalway  Co.,  11 
Cb.  D.  449,  at  pp.  460-1,  465. 

C  A.,  8.  52,  enables  the  release  of  a  power  whether  coupled  with  an   Disclaimer  of 
Interest  or  not  (unless  it  is  coupled  with  a  duty),  thereby  extinguish-  powers, 
log  it,  80  that  several  trustees  concurring  can  absolutely  preclude 
themselves  from  ever  exercising  the  power,  but  it  does  not  enable  one 
trustee  alone  to  disclaim  as  he  could  discLum  a  trust  estate,  so  as  to 
vest  the  power  in  the  other  trustees.    This  s.  puts  disclaimer  of  a 
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SS.  6,  7. 
Powers, 


Married 
women. 


o<  L*  A* 
powers. 


Married 
Women, 

Acknowledg- 
ment of  deeds 
by  married 
women. 


power  on  the  same  footing  as  disclaimer  of  an  estate:  see  8ugd. 
Powers,  60,  8th  e<L;  Re  Fisher  &  HadeU,  13  L.  B.  Ir.  546.  A 
trustee  cannot  disclaim  a  power,  coupled  with  a  duty,  so  as  to  vest 
it  in  his  co-trustees,  while  he  continnes  a  trustee  for  other  purposes : 
Re  Eyre,  49  L.  T.  N.  8.  269. 

On  the  question  whether  this  s.  enables  a  married  woman  to  dis- 
claim a  power,  compare  the  note  to  0.  A.,  s.  62. 

It  would  seem  this  s.  applies  to  the  case  of  the  joint  powers  given 
to  husband  and  wife  in  an  ordinary  marriage  settlement,  where  the 
husband  disclaims,  unless  it  is  a  power  coupled  with  a  duty  (see  note 
to  s.  52  of  the  G.  A.),  or  unless  it  were  held  that  they,  as  parties  to 
the  settlement,  have  accepted  the  powers  and  so  cannot  disclaim :  and 
see  Bumdby  v.  Baaiie,  42  Ch.  D.  282,  301. 

As  to  disclaimer  of  powers  imder  the  S.  L.  A.'s,  1882  to  1890,  see 
S.  L.  A.,  s.  60,  n. 

Married  Women. 

7.— (1.)  In  section  seventy-nine  of  the  Pines  and 
Recoveries  Act,  and  section  seventy  of  the  Fines  and 
Recoveries  (Ireland)  Act,  there  shall,  by  virtae  of  this 
Act,  be  substituted  for  the  words  *^  two  of  the  perpetual 
commissioners,  or  two  special  commissioners,"  the  words 
^'one  of  the  perpetual  commissioners,  or  one  special 
commissioner ; "  and  in  section  eighty-three  of  the  Fines 
and  Recoveries  Act,  and  in  section  seventy-four  of  the 
Fines  and  Recoveries  (Ireland)  Act,  there  shall  by  virtue 
of  this  Act  be  substituted  for  the  word  "  persons  **  the 
word  "  person,"  and  for  the  word  "  commissioners  "  the 
words  ^*  a  commissioner ; "  and  all  other  provisions  of 
those  Acts,  and  all  other  enactments  having  reference 
in  any  manner  to  the  sections  aforesaid,  shall  be  read 
and  have  effect  accordingly. 

"Other  enactments,"  e.^.  Malins'  Act,  20  &  21  Vict.  c.  57. 

(2.)  Where  the  memorandum  of  acknowledgment  by 
a  married  woman  of  a  deed  purports  to  be  pigned  by 
a  person  authorized  to  take  the  acknowledgment,  the 
deed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  take  effect  at  the  time  of  acknowledg- 
ment, and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

S.  84  of  the  English  Fines  and  Recoveries  Act  as  it  now  stands. 
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oonaeqaent  on  this  repeal,  will  be  found  after  the  sobedule  to  thiB  Act.  s.  7. 

The  new  form  of  memorandum  is  given  in  B.  S.  0.  of  December,  1882,  

in  the  next  chapter.                                                                                      m^ 
The  effect  of  this  s.  (including  the  repeal  therein)  is :  ' 

1.  To  substitute  one  perpetual  or  special  commissioner  in  place  of  ]ssiwsi  of  •.  7, 

two. 

2.  To  make  a  memorandum  of  acknowledgment  indorsed  on  the 

deed  sufficient,  without  any  separate  certificate  to  be  filed. 

But  under  the  M.  W.  P.  A.  every  woman  married  after  1882,  and  and  of 
every  other  married  woman,  as  to  property  acquired  after  that  year,  M-  ^*  ^*  ^ 
is— except  where  she  is  a  trustee— in  the  position  of  ti/eme  sole,  and 
can  convey  without  any  acknowledgment :  see  Be  Dmmmond  &  Davie, 
1891, 1  Ch.  524. 

See  the  effect  of  a  married  woman's  acknowledgment  and  separate 
examination  discussed  in  Tenneni  v.  Welch,  37  Gh.  D.  622,  and  in 
Oahm  V.  Oahia,  8  App.  Gas.  420,  428,  441 ;  and  with  reference  to 
a  dedaration  of  trust,  see  Carter  v.  C,  1896, 1  Gh.  62. 

(3.)  A  deed  acknowledged  before  or  after  the  com- 
mencement of  this  Act  by  a  married  woman,  before  a 
jndge  of  the  High  Court  of  Justice  in  England  or  Ireland, 
or  before  a  judge  of  a  county  court  in  England,  or  before 
a  chairman  in  Ireland,  or  before  a  perpetual  commis- 
sioner or  a  special  commissioner,  shall  not  be  impeached 
or  impeachable  by  reason  only  that  such  judge,  chairman, 
or  commissioner  was  interested  or  concerned  either  as  a 
party,  or  as  solicitor,  or  clerk  to  the  solicitor  for  one  of 
the  parties,  or  otherwise,  in  the  transaction  giving  occa- 
sion for  the  acknowledgment ;  and  G-eneral  Bules  shall  be 
made  for  preventing  any  person  interested  or  concerned 
as  aforesaid  from  taking  an  acknowledgment;    but  no 
snch  Rule  shall  make  invalid  any  acknowledgment ;  and 
those  Bules  shall  as  regards  England,  be  deemed  Bules 
of  Court  within  section  seventeen  of  the  Appellate  Juris-  39  &  40  Vict. 
diction  Act,  1876,  as  altered  by  section  nineteen  of  the 
Supreme  Court  of  Judicature  Act,  1881,  and  shall,  as  44  &  45  Vict. 
regards  Ireland,  be  deemed  Bules  of  Court  within  the  ^' 
Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  40  ft  4i  Vict. 
may   be  made  accordingly,  for    England  and  Ireland  ^' 
respectively,  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

See,  for  rules  under  this  suhs.,  the  next  chapter. 
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s.  7.  (4.)  The  enactments  described  in  the  schedule  to  this 

j^^^      Act  are  hereby  repealed. 

Women.  (5.)  The  foregoing  provisions  of  this  section,  including 

the  repeal  therein,  apply  only  to  the  execution  of  deeds 
by  married  women  after  the  commencement  of  this 
Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in 
this  section,  the  certificate,  if  not  lodged  before  the  com- 
mencement of  this  Act,  of  the  taking  of  an  acknowledg- 
ment by  a  married  woman  of  a  deed  executed  before  the 
conunencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like 
manner,  and  with  the  like  effects  and  consequences  as  if 
this  section  had  not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper 
office  of  the  Supreme  Court  of  Judicature  an  index  to 
all  certificates  of  acknowledgments  of  deeds  by  married 
women  lodged  therein,  before  or  after  the  commence- 
ment of  this  Act,  containing  the  names  of  the  married 
women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which 
they  respectively  relate,  and  other  particulars  found  con- 
venient; and  every  such  certificate  lodged  after  the 
commencement  of  this  Act  shall  be  entered  in  the  index 
as  soon  as  may  be  after  the  certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before 
or  after  the  commencement  of  this  Act  shall  be  delivered 
to  any  person  applying  for  the  same ;  and  every  such 
office  copy  shall  be  received  as  evidence  of  the  acknow- 
ledgment of  the  deed  to  which  the  certificate  refers. 

Bee  form  of  requiaition  for  an  official  search  for  certificates  of  acknow- 
ledgments, R.  S.  C.  of  December,  1882,  in  the  next  chapter. 

Subs.  3  applies  to  deeds  acknoufledged  before  or  after  the  end  of 
1882,  and  subs.  5  applies  to  the  execution  of  deeds  after  1882.  So 
far  as  regards  the  interest  of  the  person  since  the  Act,  or  of  either  of 
the  persons  before  the  Act,  taking  an  acknowledgment,  the  deed  is 
unimpeachable,  whether  executed  before  or  after  1882.  But  so  far  as 
regards  the  manner  of  acknowledgment,  the  Act  applies  only  to  deeds 
executed  after  1882. 

Certificates  lodged  after  the  commencement  of  the  Art  and  referred 
m  subs.  6,  necessarily  mean  the  certificates  of  acknowledgmente 
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taken  bnt  not  lodged  before  the  Act :  see  the  repealed  ss.  of  the  Fines 
and  EecoTeries  Act  in  the  schedule.  An  index  of  certificates  of 
acknowledgment  has  still  to  be  kept,  to  enable  searches  in  regard  to 
deeds  executed  before  the  Act. 

As  to  examinations  of  married  women  for  purposes  of  the  L.  T.  A.'s : 
see  L.  T.  R  rr.  273-6. 


SS.  7,  8. 

MofTteo 

Women. 


Powers  of 
Attorney, 


Powers  of  Attorney. 

8. — (!•)  If  a  power  of  attorney,  given  for  valuable 
consideration,  is  in  the  instrument  creating  the  power  If^^^^^^j, 
expressed  to  be  irrevocable,  then,  in  favour  of  a  pur-  value,  made 

ehftOAr absolutely 

cnaser  irrevocable. 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either 
by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the 
power,  or  by  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as 
valid  as  if  anything  done  by  the  donor  of  the 
power  without  the  concurrence  of  the  donee  of 
the  power,  or  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power,  had  not  been  done  or  happened  ; 
and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  . 
shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of 
the  power,  or  of  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act 

This  s.  relates  only  to  powers  of  attorney  given  for  value,  and  Powers  of 

enables  a  power  of  that  kind  to  take  the  place  of  an  actual  transfer,  but  attornej  giver 
it  18  conceived  that  the  attorney  must  be  a  person  named,  and  that  the        ^^^l^e. 
power  lapses  by  his  death.    He  may,  however,  be  empowered  to  appoint 
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SS.  8, 9. 

Powers  of 
Attorney. 


Winding-up  of 
Company. 


Trustees. 


Effect  of  power 
of  attorney, 
for  Talne  or 
not,  made 
irrevocable  for 
fixed  time. 


substitutes.  A  person  desiring  to  give  a  security  may,  in  consideration 
of  the  loan,  give  an  irreyocable  power  to  transfer,  or  convey,  or  sell,  thus 
enabling  the  lender  to  realize  his  security,  if  he  so  require.  When  the 
loan  is  repaid  the  power  may  be  cancelled,  and  a  transfer  and  re-transfer 
are  thus  avoided.  The  person  taking  the  power  must  use  all  the  same 
precautions  as  if  he  had  taken  an  actual  transfer,  so  as  to  prevent 
another  transferee  taking  without  notice.  In  the  case  of  land,  for 
instance,  he  must  obtain  the  deeds. 

It  is  conceived  that  "  bankruptcy"  does  not  include  proceedings  for 
winding-up  a  Company  (see  note  on  C.  A.,  s.  2  (xv.)  ) ;  and  that  notice 
of  winding-up  proceedings  is  of  itself  revocation  of  a  power  of  attorney 
given  by  a  Company — at  all  events  where  the  winding-up  is  by  the 
Court,  or  under  its  supervision,  and  where  it  is  proposed  to  make  any 
dispositioD,  under  the  power,  of  the  Company's  property :  see  s.  153  of 
the  Companies  Act,  1862,  and  Re  Oriental  Bank,  28  Ch.  D.  634,  640. 
The  result  may  be  different  in  a  voluntary  winding-up  (see  ss.  131, 
133,  and  Hire  Purchase  Furnishing  Co.  v.  Bichefis,  20  Q.  B.  D.  387)  ; 
moreover,  a  voluntary  winding-up,  for  which  a  resolution  of  the 
Company  seems  necessary  (see  ss.  129,  130),  might  be  held  to  fall 
within  the  words,  '*  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power." 

It  may  be  questioned  whether  a  trustee,  who,  in  special  cases,  may 
act  by  attorney  (see  Be  Bellamy  cfe  Metropolitan  Board  of  Works,  24 
Ch.  D.  387,  400,  403-4;  Be  HeUing  &  MerUm,  1893,  3  CL  269, 
280),  is  entitled  to  give  an  irrevocable  power  under  this  or  the  follow- 
ing s.  The  power  is  fairly  workable  under  C.  A.,  s.  47 ;  and  to  make 
it  irrevocable  paralyzes  the  trustee's  discretion. 

9* — (1.)  If  a  power  of  attorney,  whether  given  for 
valuable  consideration  or  not,  is  in  the  instrument 
creating  the  power  expressed  to  be  irrevocable  for  a 
fixed  time  therein  specified,  not  exceeding  one  year 
from  the  date  of  the  instrument,  then,  in  favour  of  a 
purchaser — 

(i.)  The  power  shall  not  be  revoked,  for  and  during 
that  fixed  time,  either  by  anything  done  by  the 
donor  of  the  power  without  the  concurrence  of 
the  donee  of  the  power,  or  by  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power ;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee 
of  the  power,  in  pursuance  of  the  power,  shall 
be  as  valid  as  if  anything  done  by  the  donor  of 
the  power  without  the  concurrence  of  the  donee 
of  the  power,  or  the  death,  marriage,  lunacy. 
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unsoundness  of  mind,  or    bankruptcy  of    the 
donor  of   the  power,  had  not  been  done  or 
happened;  and 
(ilL)  Neither  the  donee  of  the  power,  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by 
notice  either  during  or  after  that  fixed  time  of 
anything  done  by  the  donor  of  the  power  during 
that  fixed  time,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power  within  that  fixed  time. 
(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act. 

ThiB  8.  includes  powers  of  attorney  not  given  for  value,  as,  for 
instance,  where  a  person  going  abroad  desires  to  give  a  power  to  sell 
property.  The  main  difficulty  hitherto  has  been  that  in  order  to  make 
a  complete  title  it  was  necessary  to  ascertain  that  the  principal  was 
living  when  the  transfer  under  the  power  was  made.  In  order  to  avoid 
this,  the  only  course  was  to  make  an  actual  transfer  on  trust  for  sale. 
If  no  sale  was  made,  a  re-transfer  became  necessary,  thus  in  the  case 
of  land  putting  two  deeds  in  the  title.  This  s.  and  s.  8  are  supple- 
mentary to  G.  A.,  ss.  46,  47. 

Though  not  necessary  since  the  G.  A.,  s.  46,  it  is  usual  and  proper 
that  the  attorney  should  sign  the  principal's  name  and  express  the  deed 
to  be  signed,  sealed,  and  delivered  by  the  attorney,  naming  him.  The 
principal  is  named  and  described  amongst  the  parties  as  if  he  himself 
executed,  and  no  other  reference  is  made  to* the  attorney  or  the  power, 
except  in  the  signature  and  attestation  clause  (see  as  to  execution  by 
an  attorney,  Coornbe^  Ccue,  6  (Pt.  ix.)  Co.  Rep.  77a;  Frontin  v. 
Small,  2  Lord  Raym.  1418 ;  WUks  v.  Backy  2  East,  142 ;  also  Lawrie 
T.  Xees,  14  Gh.  D.  249,  7  App.  Gas.  19,  where,  though  the  attorneys 
executed  in  their  own  names,  the  inference  was  that  they  did  so  on 
behalf  of  their  principal :  7  App.  Gas.  28,  per  Lord  Penzance). 

I  M  » 

Executory  Limitations.  ^   t.  ^< 

10, — (1.)  Where  there  is  a  person  entitled  to  land 
for  an  estate  in  fee,  or  for  a  term  of  years  absolute  or 
determinable  on  life,  or  for  a  term  of  life,  with  an  execu- 
tory limitation  oyer  on  default  or  failure  of  all  or  any  of 
hj^.iaane,  whether  within  or  at  any  specified  period  or 
time  or  not,  that  executory  limitation  shall  be  or  become 


ss.  9,  10. 

Powers  of 
Attorney, 


Power  of 
attorney  not 
given  for 
value. 


Execution  by 
attorney. 


f     \ 

Executory   •[ 
Limitations, 


Restriction  on 

ezecntory 

limitations. 
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J^xecutory 
Limitations. 


ss.  10, 11, 12.  void  and  incapable  of  taking  effect,  if  and  as  soon  as 

there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years  of  the  class  on  default  or  failure 
whereof  the  limitation  over  was  to  take  effect. 

(2.)  This  section  applies  only  where  the  executory 
limitation  is  contained  in  an  instrument  coming  into 
operation  after  the  commencement  of  this  Act. 


Executoiy 
limitations 
assimilated  to 
strict  settle- 
ment. 


An  executory  limitation  generally  prevented  alienation  for  a  longer 
period  than  an  ordinary  strict  settlement.  Thus  under  a  devise  "  to 
A.  in  fee  simple,  and  if  he  die  without  issue  living  at  his  death  to  B. 
in  fee  simple,"  with  further  limitations  over  of  the  same  kind,  it  was 
necessary  that  all  the  persons  named  should  concur  in  a  sale^  whereas 
in  case  of  an  ordinary  strict  settlement  on  the  several  persons  named 
and  their  issue,  A.  with  his  son,  when  of  age,  can  bar  the  entail  and 
sell.  This  s.  enables  A.  alone  to  sell  when  any  child  or  other  issue  of 
his  attains  twenty-one,  the  limitations  over  becoming  barred  in  the 
same  event  in  which  the  entail  under  a  strict  settlement  could  be 
barred.  The  s.  gives  no  estate  to  the  issue,  but  simply  gives  A.  in  his 
lifetime,  when  a  child  or  other  issue  of  his  attains  twenty-one,  the 
same  complete  power  of  disposition  as  independently  of  the  Act  he 
would  acquire  at  his  death  if  a  child  or  other  issue  of  his  were  then 
living. 

The  8.  pnly  applies  to  an  estate  in  fee  or  for  life,  or  a  term  of  years 
absolute  or  determinable  with  life. 


Long  Terms,  Long  Terms, 

Amendment  of      U.  Soction  sixty-fivc  of  the  Gonvoyancing  Act  of  1881 

respecting  long  ^^^  ^VV^l  ^^  *^d  include,  and  shall  be  deemed  to  have 

terms.  always  applied  to  and  included,  every  such  term  as  in 

that  section  mentioned,  whether  having  as  the  immediate 

reversion  thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 
term,  itself  incapable  of  being  enlarged  into  a 
fee  iSfanple. 

See  notes  on  C.  A.,  s.  65. 

Mortgages,  Mortgages. 

Reconveyance        12.  The  right  of  the  mortgagor,  under  section  fifteen 
on  mortgage,     ^f  ^j^^  Conveyancing  Act  of  1881,  to  require  a  mortgagee. 
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instead  of  re-conyeyiDg,  to  assign  the  mortgage  debt     ss.  12, 13. 
and  convey  the  mortgaged  property  to  a  third  person,      Mortgages. 

shall  belong  to  and  be  capable  of  being  enforced  by  each         

incnmbrancer,  or  by  the  mortgagor,  notwithstanding  any 
intermediate  incumbrance ;  but  a  requisition  of  an  in- 
cumbrancer shall  prevail  over  a  requisition  of  the  mort- 
gagor, and,  as  between  incumbrancers,  a  requisition  of 
a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
subsequent  incumbrancer. 

See  notes  on  Q.  A.,  8. 15. 

Saving.  Saving. 

18.  The  repeal  by  this  Act  of  any  enactment  shall  not  Restriction  on 
affect  any  right  accrued  or  obligation  incurred  thereunder  ^^j^^^  ^^  '**" 
before  the  commencement  of  this  Act;  nor  shall  the 
same  affect  the  validity  or  invalidity,  or  any  operation, 
effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  before  the  com- 
mencement of  this  Act ;  nor  shall  the  same  affect  any 
action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be 
carried  on  and  completed  as  if  there  had  been  no  such 
repeal  in  this  Act 

See  notes  on  G.  A.,  s.  71. 
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Section  7  (4). 


SCHEDULE. 


3  &  4  Wm.  4,  c.  74, 
in  part. 


4  A  5  Will.  4,  c.  92, 
in  part. 


17  &  18  Vict.  c.  75  . 


41  &  42  Vict.  c.  23  . 


BEPEALS. 

The  Fines  and  Ee-I. 

coveries  Act     Jinpa^t;  namely,- 

Section  eighty-four,  from  and 
inclading  the  words  '^  and  the 
same  judge,"  to  the  end  of  that 
section. 

Sections  eighty-five  to  eighty- 
eight  inclusive. 

The  Fines  and  Be-1 

coveries      (Ire-[in  part;  namely, — 
land)  Act     .     .) 

Section  seventy-five,  from  and 
including  the  words  *'  and  the 
same  judge,"  to  the  end  of  that 
section. 
Sections  seventy-six  to  seventy- 
nine  inclasive. 

An  Act  to  remove  douhts  concerning 
the  due  acknowledgments  of  deeds 
bj  married  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by 
Married    Women     (Ireland)     Act, 

1878. 


S.  84  of  the  English  Fines  and  Recoveries  Act  as  it  now  stands, 
consequent  on  s.  7  (1)  of  C.  A.,  1882,  and  the  above  repeal,  is  as 
follows : 

LXXXIY.  When  a  married  woman  shall  acknowledge  any  such 
deed  as  aforesaid,  the  Judge,  Master  in  Chancery,  or  Commissioner 
taking  such  acknowledgment  shall  sign  a  memorandum,  to  be  indorsed 
on  or  written  at  the  foot  or  iq  the  margin  of  such  deed,  which  memo- 
randum, subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  Court  of  Common  Pleas,  shall  be  to  the  following  effect : 
videlicet  [the  farm  to  be  now  used  is  given  in  R.  S,  C,  of  December 
1882,  in  the  next  chapter^. 
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CHAPTER  V. 


RULES  OF  THE  SUPREME  COURT  UNDER  THE  FINES 
AND  RECOVERIES  ACT  AND  THE  CONVEYANCING 
ACTS,  1881, 1882  (DECEMBER,  1882). 

Sect.  I. 

Bules  tinder  the  Act  for  the  Abolition  cf  Fines  and  Recoveries^ 
and  Section  7  of  the  Convey anovng  Act,  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  <&  4 
Will.  4,  c.  74  (in  these  Bnles  referred  to  as  the  Fines  and 
BeooTeries  Act),  to  take  the  acknowledgments  of  deeds  by 
married  women  shall  take  any  such  acknowledgment  if  he  is 
interested  or  concerned  either  as  a  party  or  as  solicitor  or 
clerk  to  the  solicitor  for  one  of  the  parties  or  otherwise  in 
the  transaction  giving  occasion  for  the  acknowledgment. 

2.  Before  a  Commissioner  shall  receive  an  acknowledgment, 
he  shall  inquire  of  the  married  woman  separately  and  apart 
from  her  husband  and  from  the  solicitor  concerned  in  the 
transaction  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  the  deed  without  having  any  provision 
made  for  her ;  and  where  the  married  woman  answers  in  the 
afSrmative  and  the  Commissioner  shall  have  no  reason  to 
doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive 
the  acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is 
intended  that  provision  is  to  be  made  for  the  married  woman, 
then  the  Commissioner  shall  not  take  her  acknowledgment 
until  he  is  satisfied  that  such  provision  has  been  actually 
made  by  some  deed  or  writing  produced  to  him ;  or  if  such 
provision  shall  not  have  been  actually  made  before,  then  the 
Commissioner  shall  require  the  terms  of  the  intended  pro- 
vision to  be  shortly  reduced  into  writing,  and  shall  verify 
the  same  by  his  signature  in  the  margin,  at  the  foot  or  at 
the  back  thereof. 

**  Whether  she  intends  . . .  made  for  her."    As  to  validity  and  efifect 
of  this  role:   see  Tmnent  v.  Wdch,  37  Ch.  D.  622  (a  case  on  an 
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*    acknowledgment  under  the  old  rules  of  1834),  at  pp.  629-30,  632-3, 
635-6. 

3.  The  memorandum  to  be  endorsed  on  or  written  at  the 
foot  or  in  the  margin  of  a  deed  acknowledged  by  a  married 
woman  shall  be  in  the  following  form  in  lieu  of  the  form  set 
forth  in  section  84  of  the  Fines  and  Becoveriee  Act : — 

'*  This  deed  was  this  day  produced  before  me  and  acknow- 
ledged by  therein  named  to  be  her  act  and  deed  [^or 
their  several  acts  and  deeds]  previous  to  which  acknowledg- 
ment [or  acknowledgments]  the  said  was  [or  were] 
examined  by  me  separately  and  apart  from  her  husband  {_or 
their  respective  husbands]  touching  her  [or  their]  knowledge 
of  the  contents  of  the  said  deed  and  her  [or  their]  consent 
thereto  and  [each  of  them]  declared  the  same  to  be  freely 
and  voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other 
than  a  judge,  the  following  declaration  shall  be  added  to  the 
memorandum  of  acknowledgment : — 

"And  I  declare  that  I  am  not  interested  or  concerned 
either  as  a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for 
one  of  the  parties  or  otherwise  in  the  transaction  giving 
occasion  for  the  said  acknowledgment." 

5.  A  memorandum  of  acknowledgment  purporting  to  be 
signed  according  to  any  of  the  following  forms  shall  be 
deemed  to  be  a  memorandum  purporting  to  be  signed  4»y  a 
person  authorized  to  take  the  acknowledgment : — 

(Signed)  A.B. 

A  Judge  of  the  High  Court  of  Justice  in  England, 

or  a  Judge  of  the  County  Court  of 

or  a  perpetual  Commissioner  for  taking  acknowledg- 
ments of  deeds  by  married  women. 

or  The  special  Commissioner  appointed  to  take  the 
aforesaid  acknowledgment. 

But  this  rule  is  not  to  derogate  from  the  effect  of  any 
memorandum  purporting  to  be  signed  by  a  person  autho- 
rized to  take  the  acknowledgment,  though  not  signed  in 
accordance  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall 
make  invalid  any  acknowledgment  which  would  have  been 
valid  if  these  rules  had  not  been  enacted. 

7.  Every  Commission  appointing  a  special  Commissioner 
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to  take  an  acknowledgment  by  a  married  woman  shall  be 
returned  to  the  office  of  the  registrar  of  certificates  of 
acknowledgments  of  deeds  by  married  women  and  shall  be 
there  filed.  An  index  shall  be  prepared  and  kept  in  the 
said  office,  giving  the  names  and  addresses  of  the  married 
women  named  in  all  such  commissions  filed  in  the  said  office 
after  the  Slst  December,  1882.  The  same  rales  shall  apply 
to  searches  in  the  index  so  to  be  prepared  as  to  searches  in 
the  other  indexes  and  registers  kept  in  the  Central  Office. 

8.  [Provides  for  certain  coats.'] 

9.  [Bepeais  existing  rules  and  orders^  except  as  to  certain 
certificates  not  lodged  before  1st  Janttary,  1883.] 

10.  These  rules  shall  take  effect  from  and  after  the  31st 
December,  1882. 

Ssor.  n. 
Bules  under  Section  2  of  the  Conveyancing  Acty  1882.  (a) 

1.  Every  requisition  for  an  official  search  shall  state  the 
name  and  address  of  the  person  requiring  the  search  to  be 
made.  Every  requisition  and  certificate  shall  be  filed  in  the 
office  where  the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made 
pnrsuant  to  section  2  of  the  Conveyanciug  Act,  1882,  shall 
deliver  to  the  officer  a  declaration  according  to  the  Forms  1. 
and^.  in  the  Appendix,  purporting  to  be  signed  by  the 
person  requiring  the  search  to  be  made,  or  by  a  solicitor, 
which  declaration  may  be  accepted  by  the  officer  as  sufficient 

(a)  •These  rules  should  be  read  in  connection  with  R.  S.  G.  1883, 
Order  Ixi  Bule  9,  which  provides  that — 

All  deeds  which  by  any  statute  or  statutory  rule  are  directed  or  per- 
mitted to  be  enrolled  in  any  of  the  Courts  whose  jurisdiction  has  been 
transferred  to  the  High  Court  of  Justice,  may  be  enrolled  in  the  Enrol- 
ment Department  of  the  Central  Office ; 

And  with  Rale  23  of  the  same  Order,  which  provides  that — 
The  Clerk  of  Enrolments  and  each  of  the  following  Registrars, 
namely — 

The  Registrar  of  Bills  of  Sale, 

The  Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women,  and 
The  Registrar  of  Judgments, 
shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on  pay- 
ment of  the  prescribed  fee,  cause  a  search  to  be  made  in  the  registers  or 
indexes  under  his  custody,  and  issue  a  certificate  of  the  result  of  the 
search. 
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evidence  that  the  search  ib  required  for  the  pnrposeB  of  the 
said  section.  The  declaration  may  be  made  in  the  requisition, 
or  in  a  separate  document. 

3.  Bequisitions  for  searches  under  section  2  of  the  Con- 
veyancing Act,  1882,  shall  be  in  the  Forms  IIL  to  Yl.  in  the 
Appendix,  and  certificates  of  the  results  of  such,  searches 
shall  be  in  the  Forms  YII.  to  X.,  with  such  modifications  as 
the  circumstances  may  require. 

4.  Where  a  certificate  setting  forth  the  result  of  a  search 
in  any  name  has  been  issued,  and  it  is  desired  that  the  search 
be  continued  in  that  name,  to  a  date  not  more  than  one 
calendar  month  subsequent  to  the  date  of  the  certificate,  a 
requisition  in  writing  in  the  Form  XL  in  the  Appendix  may 
be  left  with  the  proper  officer,  who  shall  cause  the  search  to 
be  continued,  and  the  result  of  the  continued  search  shall  be 
endorsed  on  the  original  certificate,  and  upon  any  office  copy 
thereof  which  may  have  been  issued,  if  produced  to  the 
officer  for  that  purpose.  The  endorsement  shall  be  in  the 
Form  Xll.  in  the  Appendix  with  such  modifications  as 
circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee 
be  entitled  to  have  a  copy  of  the  whole  or  any  part  of  any 
deed  or  document  enrolled  in  the  Enrolment  Department  of 
the  Central  Office. 

Rule  under  the  Convey ancing  and  Law  of  Property  Ad^  1881. 

6.  An  alphabetical  index  of  the  names  of  the  grantors  of 
all  powers  of  attorney  filed  under  section  48  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  prepared 
and  kept  by  the  proper  officer,  and  any  person  may  search 
the  index  upon  payment  of  the  prescribed  fee.  No  person 
shall  take  copies  of  or  extracts  from  any  power  of  attorney 
or  other  document  filed  under  that  section  and  produced  for 
his  inspection.  All  copies  or  extracts  which  may  be  required 
shall  be  made  by  the  Office.  (6) 

(&)  See  G.  A.,  s.  48  (3),  and  the  note  thereon. 
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FORM  I 

Declarations  by  Separate  Instrcmbnts  as  to  Purposes 

OF  Search. 

Snpreme  Court  of  Judicatare, 

Central  Office. 

To  the  Olerk  of  Enrolments, 
or  The  Registrar  of, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  C.J). 

I  declare  that  the  search  {or  searches)  in  the  name  (or 
names)  of  required  to  be  made  bj  the  requisition  for 

search,  dated  Ihe  is  {or  are)  required  for  the  purposes 

of  a  sale  {or  mortgage,  or  lease,  or  aq  the  case  may  ie),  by 
A3,  to  CD. 

Signature,      *) 

Address,  and  > 

Description    ) 
Dated 


FORM  II. 

Declaration  as  to  Purposes  of  Search  contained  in 

THE  Requisition. 

I  declare  that  the  above-mentioned  search  is  required  for 
the  purposes  of  a  sale  {or  mortgage,  or  lease,  or  as  the  case 
rnay  fee),  by  A,B.  to  CD. 


M 
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FORM    III. 

Requisition  for  Search  in  the  Enrolment  Office  (a)  under 

THE    CONYEYANCINQ   ACT,  1882,  S.  2.(6) 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A,B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  deeds  and  other  documents  enrolled  during  the 
period  from  18      to  13     ,  both  inclusive,  in  the 

following  name  (or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  decla/rcvtion.  Form  IL) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  be  sent  by  post  or  called  for.) 

Signature,  address,  and^ 
description  of  person  > 
requiring  the  search] 
Dated 


(a)  Now  the  Enrolment  Department  of  the  Central  Office :  see  R.  S.  C 
1883,  0.  Ixi.,  r.  9. 

(b)  But  see  that  s.,  subs.  11,  and  Dote  on  "EnroUed  Deeds,"  Part  II 
ch.  iii. 
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FORM    IV. 

BsQuismoN  FOR  Sbabch  in  the  Bills  of  Sale  Department 

UNDER  THE   CONTETANGINO  ACT,    1882,  S.  2. 

Sapreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B,  and  CD. 

Parsuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  instruments  registered  or  re-registered  as  bills  of 
sale  during  the  period  from  18      to  IS    ,  both 

inclnsiyey  in  the  following  name  (or  names). 


Soniamc. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  declaration^  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  be  sent  by  post  or  called  for.) 

Signature,  address,  and^ 
description  of  person  I 
requiring  the  search  J 
Dated 


M  2 
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FORM  V. 

Requisition  fob  Sbarch  in  the  Reoistbt  of  Certificates  of 
Agknowledombnts  of  Deeds  bt  Married  Women  undbr 
the  conyetancino  act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Married  Women, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B,  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  Certificates  of  Acknowledgments  of  Deeds  by 
Married  Women  during  the  period  from  18    to 

18     ,  both  inclusive,  according  to  the  particulars  mentioned 
in  the  schedule  hereto. 

The  Schedule. 


Surname. 


ChrUiian 
Name  or 
Names  of 
Wife  and 
Husband. 


Date  of  Cer- 
tificate if  the 
Search  relates 
to  a  particular 
Certificate. 


Date  of  Deed 

if  the  Search 

relates  to  a 

particular 

Deed. 


County,  Parish, 

or  place  in 
which  the  Pro- 
perty is  situate, 

or  other  de- 
scription of  the 
Property. 


(Add  declaration.  Form  IL) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  he  sent  by  post  or  called  for,) 

Signature,  address,  and 
description  of  person 
requiring  the  search 
Dated 
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FORM   VI. 

Requisition  fob  Search  in  thb  Reqistbt  of  JuDaMENTs 

UNDBB  THE   CONV^BTANCIKG  ACT,  1882,  B.    2. 

Sapreme  Court  of  Judicature, 

Central  Office. 

Bequisition  for  Search. 

To  the  Reg^rar  of  Jadgments, 
Bojal  Courts  of  Justice, 
London. 

In  the  matter  of  A,B.  and  CD. 

Parsnant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  judgments,  revivals,  decrees,  orders,  rules  and  lis 
pendens,  and  for  judgments  at  the  suit  of  the  Crown, 
statutes,  recognizances.  Crown  bonds,  inquisitions,  and  acoep- 
ianoee  of  office  for  the  period  from  18    to 

18    ,  both  inclusive,  and  for  executions  for  the  period  from 
the  29th  Julj,  1864  (or  as  the  case  may  require)^  to   the 
18     ,  both  inclusive,  and  for  annuities  for  the  period 
from  the  26th  April,  1855  (or  as  the  case  may  require),  to  the 
18     ,  both  inclusive,  in  the  following  name  (or  names). 


Suxname. 


Christian  Name 
or  Names. 


Usnal  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


{Add  declaration,  Form  II,) 

{StcUe  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  he  sent  by  post  or  called  for,) 

Signature,  address,  and^ 
description  of  person  > 
requiring  the  searchJ 
Dated 

[Note, — ^This  reqaisition  does  not  expressly  refer  to  a  search  for  writs 
of  exeeation  on  Crown  debts,  which  is  the  proper  search  since  Ist 
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November,  1865,  under  28  &  29  Vict  c  104.  That  search  is  a  general 
search  not  limited  in  time  except  by  the  date  of  commencement  of  the 
register.  It  is  made  in  the  same  register  as  the  search  for  exeontions 
on  ordinaiy  judgments  (Dart,  V.  &  P.  495,  5th  ed.),and  will  therefore 
be  included  under  the  general  expression  **  for  executions.*'  The  day, 
29th  July,  1864,  mentioned  in  this  requisition,  is  the  earliest  day  from 
which  writs  of  execution  on  ordinary  judgments  are  registered  in  the 
name  of  the  judgment  debtor  pursuant  to  27  61?  28  Vict,  c  112,  but  nb 
search  for  those  writs  is  necessary,  although  the  purchaser  or  mortgagee 
must  see  that  the  vendor  or  mortgagor  is  in  possession  at  the  time  of 
completion  (see  Part  IL,  ch.  iii.,  for  searches  required  by  this  requisi- 
tion).] 


FORM  VII. 

Certificate  of  Seabch  bt  Enrolment  Department  under 
THE  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A,B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Enrolment  Office  for  deeds  and  other  documents  in 
the  name  {or  names]  of  ,  for  the  period  from        .  to 

,  both  inclnsive,  and  that  no  deed  or  other  document 
has  been  enrolled  in  the  said  office  in  that  name  [or  in  any 
one  or  more  of  those  names]  during  the  period  aforesaid, 
or  and  that  except  the  described  in  the  schedule 

hereto  no  deed  or  document  has  been  enrolled  in  that  name 
[or  in  any  one  or  more  of  those  names]  during  the  period 
aforesaid. 

The  Schedule. 

Dated 
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FORM    VIII. 

Certificate  of  Search  bt  the  Begistbar  of  Bills  of 
Sale  under  the  Conveyancing  Act,  1882. 

Supreme  Conrt  of  Jadicatnre, 
Central  Office, 

Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A,B.  and  O.D. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Begister  of  Bills  of  Sale  in  the  name  [or  names]  of 
,  for  the  period  from  ,18  ,  to  ,18  ,  both  in- 
clnsive,  and  that  no  instrument  has  been  registered  or 
re-r^istered  as  a  bill  of  sale  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  that  period,  or,  and  that 

except  the  described  in  the  schedule  hereto,  no  instru- 
ment has  been  registered  or  re-registered  as  a  bill  of  sale  in 
that  name  [or  in  any  one  or  more  of  those  names]  during 
the  period  aforesaid. 

The  Schedule. 
Dated 


FORM  IX. 

Certificate  of  Search  by  Registrar  of  Certificates  of 
Acknowledgments  of  Deeds  by  Married  Women  under 
the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 
Registry  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A.B,  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Office  of  the  Registrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women  in  the  name  [or  names] 


' 
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of         ,  for  the  period  from        ,  to        18     >  both  incliiaiye, 
for  a  certificate  dated  the  ,  or  for  certificates  of  ac- 

knowledgment of  a  deed  dated  the  ,  or  for  certificates 

of  acknowledgments  of  deeds  relating  to  (fill  in  the  descrip- 
tion of  the  property  from  the  Requisition),  and  that  no  such 
certificate  has  been  filed  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  the  period  aforesaid,  or  and 
that  except  the  certificate  \_or  certificates]  described  in  the 
Schedule  hereto,  no  such  certificate  has  been  filed  in  that 
name  [or  in  any  one  or  more  of  those  names]  during  the 
period  aforesaid. 


Sarname. 


Chriitum 
Names  of 
Wife  and 
Husband. 


Date  of 
Certificate. 


Date  of  Deed. 


Conn^,  Parish, 
or  Place  in 

which  Property 
situated,  or 

other  description 

of  the  Property. 


Dated 


day  of        ,  188 


FORM  X. 

Certificate  op  Search  bt  Registrar  op  Judqhents  under 

oonvetancing  act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 
The  Registry  of  Judgments. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A,B.  and  0,1), 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Office  of  the  Registrar  of  Judgments  for  judgments, 
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reyivalfi,  decrees,  orders,  rales,  lis  pendens,  jadgrments 
at  the  snit  of  the  Crown,  Statutes,  recognizances,  Grown 
bonds,  inquisitions,  and  acceptances  of  office,  for  the  period 
from  18  ,  to  18  ,  both  inclusive,  and  for  executions 
for  the  period  from  18      ,  to  18      ,  both  inclusive, 

and  for  annuities  for  the  period  from  ,  to  ,18      , 

both  inclusive,  in  the  name  [or  names]  of  ,  and  that  no 
judgment,  revival,  decree^  order,  rule,  lis  pendens,  judgment 
at  the  suit  of  the  Crown,  statute,  recognizance.  Grown  bond, 
inquisition,  acceptance  of  office,  execution,  or  annuity  has 
been  registered  or  re-registered  in  that  name  [or  in  any  one 
or  more  of  those  names]  during  the  respective  periods 
covered  by  the  aforesaid  searches,  or  and  that  except  the 
mentioned  in  the  Schedule  hereto,  no  judgment,  revival 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  statute,  recognizance.  Grown  bond,  inquisition, 
acceptance  of  office,  execution,  or  annuity  has  been  registered 
or  re-registered  in  that  name  [or  in  any  one  or  more  of  those 
names]  during  the  respective  periods  covered  by  the  afore- 
said search. 

The  Schedule. 

Dated  the        day  of        ,  188  . 


FORM  XI. 

Requisition  for  Continuation  op  Search  under  the 

Conveyancing  Act,  1882. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Continuation  of  Search. 

To  the  Clerk  of  Enrolments, 
or  The  Registrar  of 

Royal  Courts  of  Justice, 
London,  W.C. 

In  the  Matter  of  A,B.  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
continae  the  search  for   [  ],   made  pursuant  to  the 

requisition  dated  the        day  of        18     ,  in  the  name  [or 
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names]  of  ,  from  the        day  of        to  the  daj  of 

18     ,  both  inclusive. 

Signature,  address,  and  \ 
description  of  person  V 
requiring  the  search    ) 
Dated 


FORM   XII. 

Certificate  of  Besult  of  continued  Search  ttnder  the 
Conveyancing  Act,  1882,  s.  2,  to  be  endorsed  on 
Original  Certificate. 

This  is  to  certify  that  the  search  [or  searches]  mentioned 
in  the  within- written  certificate  has  [or  have]  been  diligently 
continued  to  the  day  of  9  18  ,  and  that  up  to  and 
including  that   date    [except  the  mentioned   in   the 

schedule  hereto  (these  words  to  he  omitted  where  nothing  is 
found)'] J  no  deed  or  other  document  has  been  enrolled,  or  no 
instrument  has  been  registered  or  re-registered  as  a  bill  of 
sale,  or  no  certificate  has  been  filed,  or  no  judgment,  revival, 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  statute,  recognizance.  Crown  bond,  inquisition, 
acceptance  of  office,  execution,  or  annuity,  has  been  registered 
or  re-registered  in  the  within-mentioned  name  [or  in  any 
one  or  more  of  the  within-mentioned  names]. 

Dated 


(     171    ) 


CHAPTER  VL 

THE  CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1892. 

65  &  56  VICT.  0.  13. 

An  Act  to  amend  the  Conveyancing  and  Law  of  Property 
Act,  1881.  [20th  June,  1892.] 

Be  it  enacted  by  the  Qneen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows : 

Preliminary.  ss.  i,  2. 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  shorttitTe and 
and  Law  of  Property  Act,  1892,  and  the  Conveyancing  and  2**  **-  v 
Law  of  Property  Act,  1881,  and  the  Conveyancing  Act,  c.  4i. 
1882,  and  this  Act  shall  be  read  together  and  may  f  3*  ^  ^*^*- 
be  cited  together  as  the  Conveyancing  Acts,  1881, 1882, 
and  1892. 

The  three  Acts  may  be  cited  as  the  "  Conveyancing  Acts,  1881  to 
1892  " :  Short  Titles  Act,  1896. 

(2.)  This  Act  does  not  extend  to  Scotland. 

Leases,  Under-leases,  Forfeiture. 

2. — (1.)  A  lessor  shall  be  entitled  to  recover  as  a  debt  Costs  of 
dne  to  him  from  a  lessee,  and  in  addition  to  damages  (if  J^^!['  ^^ 
any)  all  reasonable  costs  and  expenses  properly  incurred  cue  of  bank- 
by  the  lessor  in  the  employment  of  a  solicitor  and  sur-  execution 
veyor  or  valuer,  or  otherwise,  in  reference  to  any  breach  /7^^»)  (  e^  ^(^^6 
giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  at  ^ 
the  request  of  the  lessee,  is  waived  by  the  lessor  by 
writing  under  his  hand,  or  from   which  the  lessee  is 
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S.  2. 


CosU  in 
reference  to 
breach. 


"  Lessee." 


"  Relieved. 


fi 


relievedy  under  the  provisions  of  the  ConToyancing  and 
Law  of  Property  Act,  1881,  or  of  this  Act. 

In  Skinners'  Co,  v.  Knight,  1891,  2  Q.  B.  542,  the  Court  of  Appeal 
held  a  lessee  not  liable  to  pay  to  his  lessors  (plaintifib  in  an  action  far 
ejectment),  as  compensation  for  breach  of  a  covenant  in  the  lease,  the 
lessors'  costs  of  employing  a  solicitor  and  surveyor  in  the  preparation 
and  service  of  the  notice  required  by  C.  A.,  s.  14  (1).  This  amending 
subs,  gives  a  lessor,  in  the  cases  where  it  applies,  a  right  of  action  for 
such  costs. 

It  is  conceived  that,  independently  of  the  amending  subs.,  the  Court 
has  power,  where  the  lessee  is  applying  for  relief  (in  Skinners'  Co.  v . 
Knight  he  was  not),  to  make  the  payment,  by  the  lessee,  of  such. 
costs,  a  term  of  the  relief,  under  C.  A.,  s.  14  (2) ;  or  to  order  their 
payment,  by  the  lessee,  as  "  charges  or  expenses  "  under  0.  A.,  s.  69 
(7) :  compare  Be  Smith's  S.  E.,  1891,  3  Ch.  65,  pp.  73-5,  a  deciaon 
on  S.  L.  A.,  s.  46  (6). 

Notwithstanding  C.  A.,  s.  14  (3),  'Messee**  does  not  include  an 
underlessee  except  as  against  his  own  underlessor ;  that  subs,  is  to  be 
construed  only  so  as  to  make  the  provisions  of  C.  A.,  s.  14 — as  amended 
by  C.  A.,  1892 — applicable  as  between  a  derivative  lessor  and  his 
lessee,  as  well  as  between  the  head  lessor  and  his  lessee :  see  Nind  v* 
Nineteenth  Century  Building  Society,  1894,  2  Q.  B.  226. 

The  lessee  is  not  "  relieved "  unless  there  is  some  intervention  of 
the  Court  under  C.  A.,  s.  14  (2)  :  see  S.  C.  The  decision  in  Skinners' 
Co.  V.  Knight,  sup:,  does  not  affect  the  discretion  of  the  Court  as  to 
lessor's  costs  under  C.  A.,  s.  14  (2) :  Bridge  v.  Quick,  61  L.  J.  Q.  B. 
375. 

(2.)  Sub-section  six  of  section  fourteen  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  is  to  apply  to 
a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or 
on  taking  in  execution  of  the  lessee's  interest  only  after 
the  expiration  of  one  year  from  the  date  of  the  bank- 
ruptcy, or  taking  in  execution,  and  provided  the  lessee's 
interest  be  not  sold  within  such  one  year,  but  in  case  the 
lessee's  interest  be  sold  within  such  one  year,  sub-section 
six  shall  cease  to  be  applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply  to 
any  lease  of — 

(a)  Agricultural  or  pastoral  land : 

{b)  Mines  or  minerals  : 

{c)  A  house  used  or  intended  to  be  used  as  a  public- 
house  or  beershop : 

(d)  A  house  let  as  a  dwelling-house,  with  the  use  of 
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any  furnitnrey  books,  works  of  art,  or  other  ss.  2, 3, 4. 
chattels  not  being  in  the  nature  of  fixtures : 
(e)  Any  property  with  respect  to  which  the  personal 
qualifications  of  the  tenant  are  of  importance 
for  the  preservation  of  the  value  or  character  of 
the  property,  or  on  the  ground  of  neighbourhood 
to.  the  lessor,  or  to  any  person  holding  under 
him. 

It  seems  that  a  condition  for  forfeiture  on  bankruptcy  is  not  enforce-  Bankruptcy  of 

able  against  an  assignee  where  the  assignor  (original  lessee)  has  become  leasee  who  has 

bankrupt  after  the  assignment:   Smith  v.   Gronow,  1891,  2  Q.  B.  ^^S^^^- 
394. 

8.  In  all  leases  containing  a  covenant^  condition,  or  no  fine  to  be 
agreement   against  assigning,  underletting,  or  parting  li^^^^^ 
with  the  possession,  or  disposing  of  the  land  or  property  assign. 
leased  without  licence  or  consent,  such   covenant,  con-  jviij  i/' 

dition,  or  agreement  shall,  unless  the  lease  contains  an       y.    .j>^.,,^^.^ 
expressed  provision  to  the  contrary,  be  deemed   to   be      /^\^^\a.  et* 
subject  to  a  proviso  to  the  effect  that  no  fine  or  sum  of      ^^^^'^       "       ^ 
money  in  the  nature  of  a  fine  shall  he  payable  for  or  in 
respect  of  such  licence  or  consent ;  but  this  proviso  shall       ^fltW^"^^^ 
not   preclude  the  right  to  require  the  payment  of  a 
reasonable  sum  in  respect  of  any  legal  or  other  expense 
incurred  in  relation  to  such  licence  or  consent. 

This  s.  does  not  affect  the  principle  of  the  decision  in  Barrow  v.  forfeiture  for 

haacs^  1891, 1  Q.  B.  417,  that  the  Court  can  give  no  relief  against  assigning 

forfeiture,  where  there  has  been  an  assignment  without  licence  or  without  leave. 

consent.  ^^  ^^ 

**  No  fine  .  .  .  shall  be  payable : "  the  deposit  of  a  sum  of  money  for  -^  A-^ 

securing  performance  of  a  building  contract  which  included   other  /Xrc.-.^  ^^/^^ 

pioperty  besides  that  for  which  the  licence  was  asked,  is  not  within  ^  AcvS  /£• 
thia  s. :  see  i?«  CosVs  Contract,  1897, 1  Ch.  9.' 

4.  Where  a  lessor  is  proceeding  by  action  or  otherwise  Power  of 
to   enforce  a  right  of  re-entry  or  forfeiture  under  any  J^g^JJ'^nder-^" 
covenanty  proviso,  or  stipulation  in  a  lease,  the   Court  lessees  on 

T     J.-         1  1    •     •  J  forfeiture  of 

may^  on  application  by  any  person  claimmg  as  under-  superior  leasee. 
lessee  any  estate  or  interest  in  the  property  comprised  in  (jgc^)  (cL.  ^t^. 
tiiie  lease  or  any  part  thereof  either  in  the  lessor's  action  x.      \  j  ^^  ^ 
(if  any)  or  in  any  action  brought  by  such  person  for  that      *    /       *    ' 
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S.  4. 


^ 3 

Ljjy  *^  "  1»  proceed- 

0t       '"e-" 


Application  by 
under-lessee. 


Relief. 


Terms  of 
vesting  order. 


Interest  given 
by  resting 
order. 


purpose,  make  an  order  vesting  for  the  whole  term  of  the 
lease  or  any  less  term  the  property  tK>mpri8ed  in  the 
lease  or  any  part  thereof  in  any  person  entitled  as  under- 
lessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions,  as  to  execution  of  any  deed  or  other 
document,  payment  of  rent,  costs,  expenses,  damages, 
compensation,  giving  security,  or  otherwise,  as  the  Court 
in  the  circumstances  of  each  case  shall  think  fit^  but  in 
no  case  shall  any  such  under-lessee  be  entitled  to  require 
a  lease  to  be  granted  to  him  for  any  longer  term  than  he 
had  under  his  original  sub-lease.       .  <^  *  ^  ^  •  jr- 

The  under-lessee  must  apply  for  relief  before  the  lessor  has  re-entered : 
see  Sogers  v.  Bice,  1892,  2  Oh.  170. 

It  may  happen  that  proceedings  are  carried  through  to  execution 
before  the  under-lessee — who  may  be  a  mere  mortgagee,  not  in  possession 
— hears  of  them ;  and  query,  if  in  such  a  case,  the  Court  would  set 
aside  the  execution,  and  give  the  under-lessee  leave  to  defend :  see  the 
last  cited  case. 

The  under-lessee's  application  may  be  by  way  of  counterclaim  in  the 
lessor's  action,  though  brought  in  the  Q.  B.  D. :  see  Cholmeley^s  School 
V.  SeweU,  1893,  2  Q.  B.  254. 

Wider  relief  may  be  given  under  this  s.  to  an  under-lessee  than  the 
lessee  could  ask.  In  the  last  cited  case  the  lessor  relied  on  a  forfeiture 
by  the  lessee's  bankruptcy.  The  property  was  a  public  house,  so  that 
the  lessee  could  not  have  got  relief  under  subs.  2  of  this  Act,  by  reason 
of  s:ubs.  3  (c) ;  but  it  was  held  in  the  same  case  (1894,  2  Q.  B.  906) 
that  this  s.  nevertheless  authorized  relief  to  the  under-lessee.  And 
this  ruling  was  confirmed  by  the  Court  of  Appeal  in  Imray  v. 
Oakahettey  1897,  2  Q.  B.  218.  And  see  that  case  as  to  the  cases  in 
which  relief  will  be  refused. 

The  powers  uf  the  Court,  under  this  s.,  in  relation  to  the  terms  of 
the  vesting  order,  seem  far  wider  than  those  under  similar  provisions 
in  the  Bankruptcy  Acts,  1883  aud  1890  (see  s.  55  of  the  former  Act, 
and  s.  13  of  the  ktter ;  and  Be  Finley,  21  Q.  B.  D.  475 ;  Be  Smith, 
25  ib,  536) ;  and  see  as  to  the  extent,  and  the  mode  of  exercise,  of 
those  powers,  Cholmeley'B  School  v.  Sewdl,  1894,  2  Q.  B.  906. 

It  is  conceived  that  where,  as  in  the  last  cited  case,  judgment  is  given 
for  the  lessor,  coupled  vdth  an  order  vesting  the  property  in  the  under- 
lessee  for  the  length  of  his  sub-term,  his  original  sub-term  is  gone  by 
the  forfeiture  (see  €h-eal  Western  BaHway  Co.  v.  Smith,  2  Ch.  D., 
235,  at  p.  253) ;  and  that  a  new  term  is  created  by  the  vesting  order, 
in  respect  of  which  the  under-lessee  must  give  the  lessor  proper  cove- 
nants, and  a  proper  condition  of  re-entry  :  compare  the  forms  of  Deeds 
of  Defeasance,  given  by  lessees  for  reviving  conditions  of  re-entry  lo6t 
under  the  rule  in  Dnmpor^s  Ca.,  in  Davidson's  Conveyancing,  2nd  ed-. 
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vol.  y.  pt  ii.  p.  1032 ;  fiythewood  and  Jar  man,  3rd  ed.,  vol.  iii.  pp.      SS.  4,  5, 6. 
686,  687-95  :  also  Eoivard  v.  Fanshatoe,  1896,  2  Ch.  581.  

5.  In  section  fourteen  of  the  Conyeyancing  and  Law  Extension  of 
of  Property  Act,  1881,  as  amended  by  this  Act,  and  in  ^i^^p^  ^ 
this  Act,  ^  lease  "  shall  also  include  an  agreement  for  a  "  under-lease," 
lease  where  the  lessee  has  become  entitled  to  have  his  lessee." 
lease  granted,  and  ^' under-lease "  shall  also  include  an 
agreement  for  an  under-lease  where  the  under-lessee  has 

become  entitled  to  have  his  under-lease  granted,  and  in 
this  Act  '*  under-lessee  "  shall  include  any  person  deriving 
title  under  or  from  an  under-lessee. 

This  8.,  in  giving  the  extended  meaning  to  the  words  'Mease,"   »' Lease," 
"  uDder-lease,"  carries  out  the  view  of  the  law  set  out  in  Swain  v.   "  under-lease. 
Ayrea ;  Loiother  v.  JSeaver ;  and  Strong  v.  Stringer,  cited  in  the  note 
on  C.  A^  8. 14  (1). 

Trustees. 

6.  A  separate  set  of  trustees  or  a  separate  trustee  may  Trustee  may  be 
be  appointed  wider  the  fifth  section  of  the  Conveyancing  appoM£^f<^ 

^^  •'•'  "^  J  J     separate  parts 

Act,  1882,  of  a  part  only  of  the  trust  property y  notwithstand-  of  property 
ing  that  no  new  trustees  or  trustee  are  to  he  appointed  of  other  l^^  ^  ^"^ 
parts  of  the  trust  property,  and  any  existing  trustee  may  appointed  of 
le  appointed  or  retnain  one  of  such  separate  set  of  trustees;  ^    ^ 
and  every  appointment  already  made  of  a  separate  set  of 
trustees  shaU  be  valid,  notwithstanding  that  there  was  no 
retiring  trustee  of  other  parts  of  the  trust  property,  and 
that  no  new  trustees  were  appointed  of  such  other  parts 
thereof. 

This  8.  is  repealed  by  the  T.  A.,  and  ?.  10  of  that  Act  takes  its  place. 


(     176    ) 


A.  a  1897. 


38  &  39  Vict, 
c.  87. 


Extent  of  Act. 


"  Real  repre- 
sentative." 

"  Preamble." 


CHAPTER  VII. 

LAND  TRANSFER  ACT,  1897,  PART  I.,  AND  SS.  11,   24-6. 

60  &  61  VICT.  c.  66. 

An  Act  to  estdtiisk  a  Real  BepreserUcUive,  and  to  amend 
the  Land  Transfer  Act,  1875.  [6th  August,  1897.] 

Whereas  it  is  expedient  to  establish  a  real  representative, 
and  to  amend  the  Land  Transfer  Act,  1875,  in  this  Act 
referred  to  as  "  the  principal  Act :  " 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

The  Act  extends  only  to  England,  Wales,  and  Berwick-on-Tweed  : 
see  L.  T.  A.,  s.  2  ;  L.  T.  A.,  1897,  s.  26 ;  20  Geo.  2,  c.  42,  s.  3. 

The  expression  "  real  representative  ^'  does  not  occur  in  any  Bection 
of  the  Act. 

As  to  the  effect  of  the  preamble  in  this  Act,  cf.  Overseers  of  West 
Ham  V.  Bes,  8  A.  C.  386,  389 ;  Bruce  v.  Marquis  of  AUesbury^  1892, 
A.  C.  356,  361. 


S.  1. 

r  '  legal  interest 
*,  4&  in  real  estate 
^  M«.«f  on  death. 


Part  I. 
Establishment  of  a  Beat  Bepresentative. 

1. — (1.)  Where  real  estate  is  vested  in  any  person 
without  a  right  in  any  other  person  to  take  by  survivor- 
ship it  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  or  representative  from  time 
to  time  as  if  it  were  a  chattel  real  vesting  in  them 
or  him. 

(2.)  This  section  shall  apply  to  any  real  estate  over 
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which  a  person  executes  by  will  a  general  power  of         s.  i. 
appointment,  as  if  it  weie  real  estate  vested  in  him.  EttcMWiiMnt 

(3,)  Probate  and  letters  of   administration    may  be  ^j£^^^. 
g^ranted  in  respect  of  real  estate  only,  although  there         — 
is  no  personal  estate. 

(4.)  The  expression  ''  real  estate  "  in  this  part  of  this 
Act,  shall  not  be  deemed  to  inclnde  land  of  copyhold 
tenure  or  customary  freehold  in  any  case  in  which  an 
admission  or  any  act  by  the  lord  of  the  manor  is  necessary 
to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant. 

(5.)  This  section  applies  only  in  cases  of  death  after 
the  commencement  of  this  Act. 

Compare  C.  A.,  s.  30,  mprh.    The  legal  estate  remains  in  the  heir 
antil  administration  is  taken  out :  John  ▼.  Johfiy  1898,  2  Ch.  673. 

See  generally  on  this  Act,  Cherry  and  Marigold's  Land  Transfer 
Acts. 

There  is  no  positive  definition  of  *'real  estate."   The  expression  «Real  estate.*' 
Ib  (subs.  3)  contrasted  with  personal  estate,  and  should,  it  seems,  be 
taken  as  meaning  property  (other  than  copyholds,  subs.  4)  which  is 
not  personal  estate,  and  which  was,  before  1898  (s.  25),  capable  of 
b^ng  disposed  of  by  the  will,  if  any,  of  the  deceased. 

"  Vested  '*  in  subs.  1  can  hardly  be  taken  in  its  technical  sense  (i.e.  «  Vested." 
as  the  opposite  of  contingent),  but  probably  implies  no  more  than 
mere  ownership. 

The  8.  includes  beneficial  interests.  Beneficial 

Trust  and  mortgage  estates  are  not  included,  and  devolve  under  interests. 
GL  A^  8.  30,  as  they  cannot  be  disposed  of  by  will.  Trust  and 

On  the  death  of  a  tenant  for  life  of  registered  land,  the  fee  simple  mortgage 
does  not  pass  to  his  personal  representatives :  L.  T.  A.,  1897,  s.  6  (4), 
(8) ;   L.  T.  B.,  r.  132 ;  and  the  same  must  hold  in  the  case  of  J^^^  ^^^ 
unregistered  land. 

Also  on  the  death  of  a  tenant  in  tail  the  land  will  pass  under  the  Tenant  in  tail. 
entaiL    * 

Though  a  testator  may  appoint  special  executors  of  a  fund,  and  No  power 
general  executors  of  the  rest  of  his  personalty  (Rose  v.  Bartlett,  Oro.  ^  appoint 
Oar.  292;  see,  however,  Owen  v.  0.,  1  Atk.  495),  the  s.  seems  to  vest  Jtpresentotive 
the  real  estate,  either  in  all  the  executors,  special  and  general  if 
appcdnted  (see  Flanders  v.  Clarke^  3  Atk.  509),  or  perhaps  only  in 
the  general  executors ;  see  Ee  Farker*8  TruaU,  1894, 1  Gh.  707,  722. 
One  result  is  that  there  cannot  be  a  real  representative  apart  from  the 
personal  representative,  see  subs.  3,  suprd^  and  s.  2  (3),  in/rit. 

The  Grown  is  not  bound  by  this  s. :  In  the  goods  of  Hartley,  1899,   Crown  not 
P.  40.  *^°"^- 
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SS.  1,  2.  As  to  the  appointment  of  a  judicial  trastee  in  the  place  of  an 

„    -—  executor,  see  Judicial  Trostees  Act,  1896,  s.  1  (1)  (2),  and  Be  Raidiff, 

??^A^*  1898,  2  Oh.  362. 
BepresetUative,  « 


RemoTtl  of 
executor. 

Proviiions  as 
to  adminis- 
tration. 


2. — (1.)  Subject  to  the  powers,  rights,  duties,  and 
liabilities  herein-after  mentioned,  the  personal  repre- 
sentatives of  a  deceased  person  shall  hold  the  real  estate 
as  trustees  for  the  persons  by  law  beneficially  entitled 
thereto,  and  those  persons  shall  have  the  same  power 
of  requiring  a  transfer  of  real  estate  as  persons  beneficially 
entitled  to  personal  estate  have  of  requiring  a  transfer  of 
such  personal  estate. 
(2.)  All  enactments  and  rules  of  law  relating  to  the 
(j^ce)(cA  ^n       effect  of  probate  or  letters  of  administration  as  respects 

chattels  real,  and  as  respects  the  dealing  with  chattels 
real  before  probate  or  administration,  and  as  respects  the 
payment  of  costs  of  administration  and  other  matters 
in  relation  to  the  administration  of  personal  estate,  and 
the  powers,  rights,  duties,  and  liabilities  of  personal 
representatives  in  respect  of  personal  estate,  shall  apply 
to  real  estate  so  far  as  the  same  are  applicable,  as  if  that 
real  estate  were  a  chattel  real  vesting  in  them  or  him, 
save  that  it  shall  not  be  lawful  for  some  or  one  only 
of  several  joint  personal  representatives,  without  the 
authority  of  the  court,  to  sell  or  transfer  real  estate. 

(3.)  In  the  administration  of  the  assets  of  a  person  dying 
after  the  commencement  of  this  Act,  his  real  estate  shall 
be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs,  and  expenses,  and  with  the 
same  incidents,  as  if  it  were  personal  estate;  provided 
that  nothing  herein  contained  shall  alter  or  affect  the 
order  in  which  real  and  personal  assets  respectively  are 
now  applicable  in  or  towards  the  payment  of  funeral  and 
testamentary  expenses,  debts,  or  legacies,  or  the  liability 
of  real  estate  to  be  charged  with  the  payment  of 
legacies. 

(4.)  Where  a  person  dies  possessed  of  real  estate,  the 
court  shall,  in  granting  letters  of  administration,  haye 
regard  to  the  rights  and  interests  of  persons  interested 
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in  his  leal  estate,  and  his  heir-at-law,  if  not  one  of  the  ss.  2, 3. 

next-of-kin,  shall  be  equally  entitled  to  the  grant  with  Egt<M^ment 

the  next  of  kin,  and  provision  shall  be  made  by  rules  '^  ^  -^ 

of  court  for  adapting  the  procedure  and  practice  in  the  

^rant  of  letters  of  administration  to  the  case  of  real 


By  subs.  1  it  was  no  doubt  intended  to  make  the  real  representatiye  Real  represen- 
a  tmstee  only  after  the  estate  had  been  administered,  but  in  terms  the  ^^i^«*  >a^^ 
subs,  goes  further.  trustees. 

As  to  the  power  of  persons  beneficially  entitled  to  personal  estate  to  ''Power  of 

require  the  transfer  thereof  by  the  personal  representative,  see  Cooper  w<l wring 

▼.  C(H^)er,  L.  R.  7  H.  L.  53,  64-7,  71-2  ;  Re  Jones,  1897,  2  Ch.  190,  I'^nS 

202 ;  Be  Dicksoriy  W.  N.  1890,  p.  10.  estate." 

Semble — the  Probate  Division  can  now  order  the  costs  of  a  Probate  Cogts  of 

action  to  be  paid  out  of  reaV  estate :  see  Be  Prince^  1898,  2  Ch.  225.  administra- 

The  following  Rule,  dated  20th  November,  1897,  has  been  made  ^^^°' 

pa«aantto8ube.4:-  J-j^^to 

sabs.  4. 

"  All  roles,  orders,  and  instrflctions  and  the  existing 
practice  of  the  Court  with  respect  to  non-contentious 
business  shall,  so  fSar  as  the  circumstances  of  each  case 
will  fdlow,  be  applicable  to  grants  of  probate  and  ad- 
ministration made  under  the  authority  of  the  Land 
Transfer  Act,  1897.  The  number  of  this  Bule  for  the 
Principal  Begistry  is  109;  and  for  District  Registries, 
103." 

3. — (!•)  At  any  time  after  the  death  of  the  owner  Provision  for 
of  any  land,  his  personal  representatives  may  assent  heirordevisee. 
to  any  devise  contained  in  his  will,  or  may  conyey  the 
land  to  any  person  entitled  thereto  as  heir,  devisee,  or 
otherwise,  and  may  make  the  assent  or  conveyance,  either 
subject  to  a  charge  for  the  payment  of  any  money 
which  the  personal  representatives  are  liable  to  pay,  or 
without  any  such  charge;  and  on  such  assent  or  con- 
Teyance,  subject  to  a  charge  for  all  moneys  (if  any)  which 
the  personal  representatives  are  liable  to  pay,  all  liabilities 
of  liie  personal  representatives  in  respect  of  the  land 
shall  cease,  except  as  to  any  acts  done  or  contracts 
entered  into  by  them  before  such  assent  or  conveyance. 

(2.)  At  any  time  ai^r  the  expiration  of  one  year  from 
the  death   of  the  owner  of  any  land,  if  his  personal 

N  2 
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SS.  3,  4. 


representatiyes.  have  failed  on  the  request  of  the  person 
EstoAiishment   ^^^^^  ^  *^®  ^<^  *^  oonvey  the  land  to  that  person, 
cf  a  Beai      the  oourt  may,  if  it  thinks  fit»  on  the  application  of  that 
Bepreaen^  iw.  p^j^^^j^^  ^^^^  ^^^  notico  to  the  personal  representatiyes, 

order  that  the  conveyanoe  be  made,  or,  in  the  case  of 
registered  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  with 
the  personal  representatives. 

(3.)  Where  the  personal  representatives  of  a  deceased 
person  are  registered  as  proprietors  of  land  on  his  death, 
a  fee  shall  not  be  chargeable  on  any  transfer  of  the  land 
by  them  unless  the  transfer  is  for  valuable  consideration. 

(4.)  The  production  of  an  assent  in  the  prescribed 
form  by  the  personal  representatives  of  a  deceased 
proprietor  of  registered  land  shall  authorize  the  registrar 
to  register  the  person  named  in  the  assent  as  proprietor 
of  the  land. 

See  L.  T.  R.,  r.  173. 

This  8.  speaks  of  "  land  "  (see  definition,  s.  24  (1)  infrd) ;  the  two 
preceding  as.  speak  of  **  real  estate.'* 

It  would  seem  that  the  assent  of  the  legal  personal  representative 
can  vest  the  legal  title  in  leaseholds  or  freeholds,  part  of  a  residoaiy 
gift,  in  the  residuary  legatee  or  devisee :  see  Austin  y.  Beddoe^  41 
W.  R.  619 ;  and  EllioU  v.  EUioU,  9  M.  A;  W.  23,  25,  27. 

For  purposes  of  title  it  is  advisable  in  every  case  to  have  an  assent 
in  writing,  which,  where  it  operates  as  a  conveyance,  must^  it  would 
seem,  be  stamped  (see  Stamp  Act,  1891,  s.  62,  and  Schedule  1,  *'  Con- 
veyance **),  and  therefore  it  is  best  to  have  a  conveyance. 

All  the  representatives  must  join  in  the  assent  or  conveyance :  8.  2 
(2)  auprd,. 

As  to  the  prescribed  form  of  assent,  see  L.  T.  R.,  r.  130,  Form  46  ; 
also  L.  T.  A.,  1897,  s.  6  (5). 

4* — (!•)  The  personal  representatives  of  a  deceased 
person  may,  in  the  absence  of  any  express  provision  to 
the  contrary  contained  in  the  will  of  such  deceased 
person,  with  the  consent  of  the  person  entitled  to  any 
legacy  given  by  the  deceased  person  or  to  a  share  in 
his  residuary  estate,  or,  if  the  person  entitled  is  a  lonatic 
or  an  infant,  with  the  consent  of  his  committee,  trustee, 
or  guardian,  appropriate  any  part  of  the  residuary  estate 
of  the  deceased  in  or  towards  satisfaction  of  that  legacy 


AMentby 
ezecntors. 


Appropriation 
of  land  in 
satisfaction  of 
legacy  or 
share  in  estate. 
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or  share,  and  may  for  that  purpose  yalne  in  accordance  ss.  4,5,  ii. 
with  the  prescribed  provisions  the  whole  or  any  part  of  EsUMUhment 
the  property  of  the  deceased  person  in  such  manner  as  ^^^J^- 

they  think  fit.    Provided  that  before  any  such  appropria-         

tion  is  effectual,  notice  of  such  intended  appropriation 
shall  be  given  to  all  persons  interested  in  the  residuary 
estate,  any  of  whom  may  thereupon  within  the  prescribed 
time  apply  to  the  court,  and  such  valuation  and  appropria- 
tion, shall  be  conclusive  save  as  otherwise  directed  by 
the  court. 

(2.)  Where  any  property  is  so  appropriated  a  convey- 
ance thereof  by  the  personal  representatives  to  the  person 
to  whom  it  is  appropriated  shall  not,  by  reason  only  that 
the  property  so  conveyed  is  accepted  by  the  person  to 
whom  it  is  conveyed  in  or  towards  the  satisfaction  of 
a  legacy  or  a  share  in  residuary  estate,  be  liable  to  any 
higher  stamp  duty  than  that  payable  on  a  transfer  of 
personal  property  for  a  like  purpose. 

(3.)  In  the  case  of  registered  land,  the  production  of 
the  prescribed  evidence  of  an  appropriation  under  this 
section  shall  authorize  the  registrar  to  register  the  person 
to  whom  the  property  is  appropriated  as  proprietor  of 
the  land. 

Boles  of  Ck)urt  under  this  s.  remain  to  be  made ;  for  an  instrument 
of  appropriation,  see  L.  T.  R.,  r.  130,  Form  47. 

The  notice  to  be  giyen  under  subs.  1  becomes,  it  seems,  part  of  the  {Notice  part 
title  to  the  appropriated  land.  of  the  title. 

5.  Nothing  in  this  part  of  this  Act  shall  affect  any  Liability 
duty  payable  in  respect  of  real  estate  or  impose  on  real  ^o'  ^^^y- 
estate  any  other  duty  than  is  now  payable  in  respect 
thereof. 

Part  IL 

U.  Section  two  of  the  statute  of  the  thirty-second  year  ^^3  ^^  gtatate 
of  the  reigu  of  Henry  the  Eighth,  chapter  nine,  which  «'  ^2  Hen.  8, 
prohibits  sales  and  other  dispositions  of  land  of  which 
the  grantor  or  his  predecessor  in  title  has  not  been  in 
possession  for  one  whole  year  previously  to  the  disposition 
being  made,  is  hereby  repealed. 
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SS.  11,  24,  25,       As  to  the  meaning  of  the  repealed  b.,  see  Jenkins  y.  Jones,  9  Q.  6.  D . 
26.  128, 134. 

^^'^mT*       ^' — (^*)  ^  hereditaments,  corporeal  and  incorporeal, 
SepresetUative,  shall  be  deemed  land  within  the  meaning  of  the  principal 

Interpretation.  -^^  ^^^  *^^^  -^^^^  cxcopt  that  nothing  in  this  Act  shall 
render  compulsory  the  registration  of  the  title  to  an 
incorporeal  hereditament,  or  to  mines  or  minerals  apart 
from  the  surface,  or  to  a  lease  having  less  than  forty 
years  to  run  or  two  lives  yet  to  fall  in,  or  to  an  undivided 
share  in  land,  or  to  freeholds  intermixed  and  indistinguish- 
able from  lands  of  other  tenure,  or  to  corporeal  heredita- 
ments parcel  of  a  manor,  and  included  in  a  sale  of  the 
manor  as  such. 

(2.)  In  this  Act  theexpression  '^personal  representative" 
means  an  executor  or  administrator. 

•*  Und."  The  statutory  definition  of  "  land  *'  did  not  apply  to  the  L.  T.  A. : 

see  s.  4  of  that  Act ;  the  definition  in  this  s.  would  include  a  personal 
inheritance  and  chattels  real. 

Commence-  26.  This  Act  shall  come  into  operation  on  the  first 

ment  of  Act.  ,  i      .    i      i         i      i         -■      • 

day  of  January  one  thousand  eight  hundred  and  ninety- 
eight. 
Short  title  and       26*  This  Act  may  be  cited  as  the  Land  Transfer  Act, 
construction,     jgg^^  ^^^  ^j^^jj  ^  coustrued  as  one  with  the  principal 

Act,  and  that  Act  and  this  Act  may  be  cited  together 
as  the  Land  Transfer  Acts,  1875  and  1897. 
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REGISTRATION  AND  SEARCHES. 


CHAPTER  I. 

THE  LAND  CHARGES  REGISTRATION  AND  SEARCHES 

ACT,  1888. 

61  &  52  VICT.  c.  61. 

An  Act  for  reffistering  certain  Charges  an  La/nd,  a/nd  for 
faeUitating  Searches  for  them.    [24th  December,  1888.] 

Bs  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
fiffiembled,  and  by  the  authority  of  the  same,  as  follows  : 

SS.  1,  2. 

Part  I. — Introductory.  intooduc- 

L  This  Act  may  be  cited  as  the  Land  Charges  Regis-         ! 

teition  and  Searches  Act,  1888.  ^^""^  *"^«- 

A  Bill — No.  290 — to  amend  the  law  relating  to  charges  on  land,  and 
to  be  read  as  one  with  this  Act,  was  introduced  in  the  Session  of  1898, 
bat  withdrawn.  It  suhetituted  a  charging  order  for  the  writ  of  elegit, 
aod  provided  for  closing  the  register  of  judgments. 

'  2.  This  Act  shall  come  into  operation  on  the  first  day  Commence- 
of  January,  one  thousand  eight  hundred  and  eighty-nine, 
which  day  is  in  this  Act  referred  to  as  the  commence- 
nient  of  this  Act :  Proyided  that  any  rules  under  this 
Act  may  be  made,  and  any  other  thing  for  the  purpose 
of  bringing  this  Act  into  operation  may  be  done,  at  any 
time  after  the  passing  thereof,  but  any  such  rules  or 
thing  shall  not  take  effect  until  the  commencement  of 
this  Act. 
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SS.  8,  4. 
Introduo- 

TORY. 

Extent. 
Interpretation. 


24  &  25  Vict. 

c.  133. 

46  ft  47  Vict. 

c61. 


3.  This  Act  shall  not  extend  to  Scotland  oi  Ireland. 

4-  In  this  Act : 

''Land"  inolades  lands^  messuageBy  tenements,  and 
hereditaments  corporeal  and  incorporeal  of  any 
tenure. 

^  Purchaser  for  value  "  includes  a  mortgagee  or  lessee, 
or  other  person  who  for  valuable  consideration 
takes  any  interest  in  land  or  in  a  charge  on  land, 
and  ''  purchase "  has  a  meaning  corresponding 
with  purchaser. 

''Person"  includes  a  body  of  persons  corporate  or 
unincorporata 

"Prescribed"  means  prescribed  by  any  general  rules 
made  in  pursuance  of  this  Act. 

"  Act  of  Parliament "  includes  local  and  personal  Act. 

"  Land  charge  "  means  a  rent  or  annuity  or  principal 
moneys  payable  by  instalments,  or  otherwise,  with 
or  without  interest  charged,  otherwise  than  by 
deed,  upon  land,  under  the  provisions  of  any  Act 
of  Parliament,  for  securing  to  any  person  either 
the  moneys  spent  by  him  or  the  costs,  charges, 
and  expenses  incurred  by  him  under  such  Act,  or 
the  moneys  advanced  by  him  for  repaying  the 
moneys  spent,  or  the  costs,  charges,  and  expenses 
incurred  by  another  person  under  the  authority 
of  an  Act  of  Parliament,  and  a  charge  under  the 
thirty-fifth  section  of  the  Land  Drainage  Act, 
1861,  or  under  the  twenty-ninth  section  of  the 
Agricultural  Holdings  (England)  Act,  1883,  but 
does  not  include  a  rate  or  scot. 


50  &  51  Vict, 
c.  £7. 


"  Land  charge  "  also  includes  charges  under  s.  31  of  the  Agricultural 
Holdings  (England)  Act :  see  Tenants  Compensation  Act,  1890,  s.  3. 

But  not  charges  created  'Mn  invitum,"  e.g,  under  s.  257  of  tlie 
Public  Health  Act,  1875  :  see  s.  10,  ir^frd^  and  Reg.  v.  Land  Registry^ 
24  Q.  B.  D.  178.    Compare  L.  T.  R.,  r.  1  (3). 

'^  Deed  of  arrangement "  has  the  same  meaning  as  in 
the  Deeds  of  Arrangement  Act,  1887. 


See  Re  Samwn  &  JSchreiber,  39  Sol.  J.  504. 
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''Judgment"  does  not  include  an  order  made  by  a 
court  having  jurisdiction  in  bankruptcy  in  the 
exercise  of  that  jurisdiction,  but,  save  as  aforesaid, 
includes  any  order  or  decree  having  the  effect  of 
a  judgment. 


SS.  4,  5. 

Introduc- 
tory. 


Part  II. — Registration  of  Writs  and  Orders 

AFFEOTING   LaND. 


RE0I8TRATZ0N 

OP  Writs 
AND  Orders 

APPEOnNG 

Land. 


Writs  and 
orders. 


The  Bankruptcy  Court  still  evades  the  duty  of  keeping  a  proper 
record  of  bankruptcies  and  receiving  orders  so  as  to  facilitate  a  search, 
which  at  present  is  the  most  onerous  of  all  searches,  and  cannot  be 
made  with  any  certainty  as  to  a  correct  result. 

Writs  or  orders  .'not  in  bankruptcy  require  to  be  re-registered  under 
this  Act  every  five  years :  s.  5  (8). 

The  Grown  not  being  mentioned,  its  process  of  execution  is  not 
affected  by  the  Act :  see  Ex  parte  PostTnaster-OenercUy  10  Gh.  D. 
595. 

Registration  under  this  Act  supersedes  registration  in  the  Supreme 
Ck)urt :  a.  6  (4). 

The  search  will  be  in  the  names  of  the  vendor  or  mortgagor  and 
their  predecessors  in  title,  dead  or  living :  see  Form  of  Elegit.  B.  S.  G., 
1883,  App.  H.  Form  3 ;  R.  S.  C.  1883,  0.  42,  R.  23 ;  Be  Shephard, 
43  Ch.  D.  131 ;  s.  5  (2),  infra. 

Search  for  lis  pendens  must  still  be  made  to  the  same  extent  as  if  Lis  pendens. 
this  Act  had  not  passed :  s.  6(&). 

5. — (1.)  There  shall  be  established  and  kept  at  the  Register  of 
Office  of  Land  Registry  a  register  of  writs  and  orders  "^^^  ^%  , 

o        J  ^  ^      orders  anect- 

affecting  land,  and  there  may  be  registered  therein,  in  ing  land. 
the  prescribed  manner,  any  writ  or  order  affecting  land 
issued  or  made  by  any  Cdurt  for  the  purpose  of  enforcing    i^  :  -»  />    * 
a  judgment^  statute,  or  recognizance,  and  any  order      s  -/  .;/    ' 
appointing  a  receiver  or  sequestrator  of  land. 

"  Any  Court,"  "  any  order  " :  these  words  seem  to  cover  an  order  of  Receiver. 
a  Coonty  Gourt  appointing  a  receiver  under  s.  2  (3)  of  the  Tithe  Act 
1891 ;  but  query  as  to  an  order  under  s.  2  (2) :  see  definition  of  '^  Judg- 
ment "  in  8.  4,  suprdL, 

(2.)  Every  entry  made  in  pursuance  of  this  section 
shall  be  made  in  the  name  of  the  person  whose  land  is 
affected  by  the  writ  or  order  registered. 

(3.)  The  registration  of  a  writ  or  order  in  pursuance  of 
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this  Act  shall  cease  to  haye  effect  at  the  expiration  of 
five  years  irom  the  date  of  the  registration,  bnt  may  be 
renewed  from  time  to  time,  and,  if  renewed,  shall  have 
effect  for  five  years  from  the  date  of  the  renewal.        * 

(4.)  Registration  of  a  writ  or  order  in  pursuance  of 
this  section  shall  have  the  same  effect  as,  and  make 
unnecessary,  registration  thereof  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature  in  pursuance  of  any 
other  Act. 

Power  to  vacate  the  registration  of  a  writ  or  order  affectlDg  land 
(formerly  wanting :  see  Cook  ▼.  Cook^  15  P.  D.  116)  has  been  given 
by  S.  L.  A  1890,  s.  19,  infrdL,  Part  V.,  ch.  vi. 

6.  Every  such  writ  and  order  as  is  mentioned  in 
section  fiye,  and  every  delivery  in  execution  or  other 
'  proceeding  taken  in  pursuance  of  any  such  writ  or  order, 
or  in  obedience  thereto,  shall  be  void  as  against  a  pur- 
chaser for  value  of  the  land  unless  the  writ  or  order  is 
for  the  time  being  registered  in  pursuance  of  this  Act. 

**  Unless  ...  for  the  time  being  " :  the  words  in  ss.  9  and  12,  infra, 
are  "  unless  and  unh7." 

There  is  no  provision  for  re-registration  of  Deeds  of  Arrangement 
or  of  Land  Charges. 

I  Provided  that — 

^a)  Where  the  writ  or  <  rder  is  at  the  commencement 
of  this  Act  regist  3red  in  pursuance  of  the  Act 
of  the  session  held  in  the  twenty-seventh  and 
twenty-eighth  yeirs  of  Her  Majesty,  chapter 
one  hundred  and)  twelve,  intituled  ''  An  Act  to 
amend  the  law  Relating  to  future  judgments, 
statutes,  and  recpgnizances,"  nothing  in  this 
section  shall  affect  the  operation  of  such  writ 
or  order  until  tie  expiry  of  the  period  for 
which  it  is  so  regiytered ; 

«  The  period  *'  must  be  the  three  months  for  which  registration  holds 
good  under  s.  1  of  23  &  24  Yict.  c.  38,  the  provisions  of  which  Act  are, 
by  27  &  28  Yict  o.  112,  s.  3  (and  see  s.  4),  to  be  followed  in  registering 
under  the  latter  Act.  It  follows,  that  since  Slst  March,  1889,  searches 
in  the  Central  Office  for  executions,  otherwise  than  on  Crown  debts, 
have  become  unnecessary. 


Land. 
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(J)  Where  the  proceeding  in  which  the  writ  or  order  ss.  6,  7,8, 9. 
was  issued  or  made  is  for  the  time  being  rbqi^^tiok 
registered  as  a  lis  pendens  in  the  name  of  the      ^^  ^^^ 

^  •'^  AND  OrDEBS 

person  whose  land  is  affected  by  the  writ  or     affecting 
order,  nothing  in  this  section  shall  affect  the 
operation  of  such  registration. 

^  For  the  time  being  " :  as  to  Court's  power  to  vacate  a  lis  pendens^ 
see  Baxter  ▼.  MiddleUm,  1898, 1  Gh.  313 ;  affirmed,  42  Sol.  J.  608. 


Pabt  III. — Registration  of  Deeds  of  Arrangement.  Reoiotration 

OF  Deeds  of 


AB&ANaE- 
HENT. 


All  deeds  of  arrangement,  whether  executed  before  or  after  the 
oominenoement  of  the  Act,  must  be  registered  (s.  9),  but  one  year  was 
allovred  for  registration  of  deeds  executed  before  1889  (s.  9).  Deeds  of 

The  search  will  be  in  the  names  of  the  vendor  or  mortgagor,  and  *rriingeinent. 
thdr  predecessors  in  title. 

7-  A  register  (in  this  Act  called  the  register  of  deeds  Register  of 
of  arrangement  affecting  land)  shall    be  kept  at  the  arrangement 
OflBce  of  Land  Registry,  and  deeds  of  arrangement  may  affecting  land. 
be  registered  therein,  in  the  prescribed  manner,  in  the 
name  of  the  debtor. 

8.  A  deed  of  arrangement  may  be  registered  in  the  Registration 
register  of  deeds  of  arrangement  affecting  land  on  the  arrangement. 
application  of  a  trustee  of  the  deed,  or  of  a  creditor 
assenting  to  or  taking  the  benefit  of  the  deed,  and  the 
registration  may  be  vacated  pursuant  to  an  order  of  the 

High  Court  of  Justice  or  any  judge  thereof. 

9.  Every  deed  of  arrangement,  whether  made  before  Protection  of 
or  after  the  commencement  of  this  Act,  shall  be  void  as  againsT*" 


un- 


against  a  person  who,  after  the  commencement  of  this  "gwtered 
Act,  becomes  a  purchaser  for  value  of  any  land  comprised  arrangement. 
herein  or  affected  thereby,  unless  and  until  such  deed 
is  registered  in  the  register  of  deeds  of  arrangement 
affecting  land:  Provided  that  nothing  in  this  section 
shall  affect  any  deed  of  arrangement  made  before  the 
oommencement  of  this  Act  until  the  expiration  of  one 
year  from  the  commencement  of  this  Act  if  registered 
within  that  year. 
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Fart  IV. — Beoistbation  of  Land  Charges. 

Only  land  charges  created  after  1888  are  absolutely  required  to  be 
registered  under  this  Act 

As  to  land  charges  before  1889  the  same  searches  must  be  made  as 
formerly.  The  provision  in  s.  18  for  registration  on  an  assignment 
made  after  1888,  gives  assistance,  but  cannot  be  relied  on,  as  there 
may  be  no  such  assignment. 

The  search  (s.  10)  must  be  in  the  name  of  the  person  entitled 
whether  legally  or  equitably  to  the  freehold  in  possession  when  the 
charge  was  created;  so  that  it  cannot  be  confined  to  the  name  of  the 
inmiediate  vendor  or  mortgagor,  but  must  be  carried  back  against  all 
owners  in  possession  for  the  time  being. 

'  10.  A  register,  in  this  Act  called  the  register  of  land 

charges,  shall  be  kept  at  the  Office  of  Land  Registry, 

and  land  charges  may  be  registered   therein  in    the 

prescribed  manner : — 

(1.)  In  the  case  of  freehold  land,  in  the  name  of  the 

person  beneficially  entitled  to  the  first  estate  of 

freehold  at  the  time  of  the  creation  of  the  land 

charge : 
(2.)  In  the  case  of  copyhold  land,  in  the  name  of  the 

tenant  on  the  court  rolls  at  the  time  of  the 

creation  of  the  land  charge. 
Provided  that  where  the  person  by  or  on  behalf  of  whom 
the  application  was  made  pursuant  to  which  the  land 
charge  was  created  was  beneficially  entitled  to  a  lease 
for  liyes  or  a  life  at  a  rent  or  to  a  term  of  years  the  land 
charge  shall  be  registered  also  in  the  name  of  that 
person. 

As  to  searches  by  an  intending  lessee  or  purchaser  of  leaseholds  for 
land  charges  by  owners  of  the  leasehold  interest,  see  33  Sol.  J., 
295,  298. 

11.  The  expenses  incurred  by  the  person  entitled  to 
a  land  charge  created  before  the  commencement  of  this 
Act  in  causing  the  charge  to  be  registered  in  the  register 
of  land  charges  shall  be  deemed  to  form  part  of  such 
land  charge,  and  shall  be  recoverable  by  him  accordingly 
on  the  day  for  payment  of  any  part  of  such  land  charge 
next  after  such  expenses  are  incurred. 
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12.  A  land  charge  created  after  the  commencement  of  ss.  12, 13,  u, 

this  Act  shall  be  Yoid  as  against  a  purchaser  for  yalae  of        ' L  ' 

the  land  charged  therewith,  or  of  any  interest  in  such  Rmwtbation 
land,  unless  and  until  such  land  charge  is  registered  in     chaboes. 
the  roister  of  land  charges  in  the  manner  mentioned  in  pro^e^t^n  of 

this  Act.  parchasen 

13.  After  the  expiration  of  one  year  from  the  first  J^'Jfri" 
assignment  by  act  inter  vivos,  occurring  after  the  com-  ci^&rget. 
meneement  of  this  Act,  of  a  land  charge  created  before  J^nd'^h^rT*** 
the  commencement   of   this  Act,  the  person    entitled  existing  at 
thereto  shall  not  be  able  to  recover  the  same,  or  any  mraHf^u 
part  thereof,  as  against  a  purchaser  for  value  of  the  land  ^^' 
charged  therewith  or  of  any  interest  in  such  land,  unless 

snch  land  charge  is  registered  in  the  registry  of  land 
charges  in  the  manner  mentioned  in  this  Act  prior  to  the 
completion  of  the  purchase. 

14.  The  registration  of  a  land  charge  may  be  vacated  Vacation  of 
pusnant  to  an  order  of  the  High  Court  of  Justice  or  any  ^^^^^' 
judge  thereof. 

Pabt  V. — Supplemental.  supple- 

MENTAL. 

15.  An  alphabetical  index  in  the  prescribed    form         

shall  be  kept  at  the  Office  of  Land  Registry  of  all  entries  ren^iten. 
made  in  any  register  kept  at  that  office  pursuant  to  this 

Act 

See  Rule  3  in  ch.  ii.,  i^frh. 

16.  Any  person  may  search*  in  any  register  or  index  searches. 
kept  in  pursuance  of  this  Act  on  paying  the  prescribed 

fee. 

17.  The  provisions  as  to  searches  in  the  Central  Office,  official 
requisitions,  certificates,  officers,  clerks,  persons,  and  for  >«»"he8. 
the  protection  of  solicitors,  trustees,  agents,  and  other 
persons  in  a  fiduciary  position  contained  in  the  second 

flection  to  the  Conveyancing  Act,  1882,  except  so  much  45  &  46  Vict. 
of  those  provisions  as  relates  to  the  making  of  general  ^* 
mles,  shall  apply  to  searches  in  any  register  or  index 
kepi  in  pursuance  of  this  Act  in  the  register  of  liapendens, 
&e  register  of  deeds  of  arra/ngement  affecting  Umd,  a/nd  the 
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SS.  17,  18. 

Supple- 
mental. 

44  ft  45  Vict, 
c.  41. 

Grenenl  rales. 


register  of  land  charges,  in  the  same  manner  as  if  this  Act 
had  been  described  in  Part  L  of  the  First  Schedule  to 
the  Conveyancing  and  Law  of  Property  Act,  1881. 

The  words  in  italicB  seem  flnperfluons. 

18.  The  Lord  Chancellor  may  at  any  time  after  the 
passing  of  this  Act,  and  from  time  to  time,  with  the 
concurrence  of  the  Commissioners  of  Her  Majesty's 
Treasury  as  to  fees,  make  such  general  rules  as  may  be 
required  for  carrying  this  Act  into  effect 
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CHAPTER  II. 

RULES-  UNDER  THE  LAND  CHARGES  REGISTRATION 
AND  SEARCHES  ACT,  1888  (Ist  JANUARY,  1889). 

Bole  1. — ^The   several  Registers  established  by  the  Act 

shall  contain  the  following  particulars  respectively,  or  such 

other  particulars  as  the  Registrar  shall  from  time  to  time 

determine : — 

(1.)  The  Registei'  of  Writs  and  Orders  shall  contain  : — 

(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  affected. 
{h)  The  date  and  nature  of  the  writ  or  order,  and  the 
court,  and  the  action  or  matter,  by  and  in  wliich 
the  writ  or  order  was  issued  or  made. 

(c)  The  date  of  registration,  and  of   any  renewal  of 

registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)'  making  the  application. 
(2.)  The  Register  of  Deeds  of  Arrangement  shall  contain : — 
(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  affected. 
(6)  The   date    of  the    deed    and   the   names   of   the 

parties,  provided  that  where  the    creditors  are 

numerous  it  shall  not  be  necessary  to  specify  more 

than  three. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 
(3.)  The  Register  of  Land  Charges  shall  contain : — 
(a)  The  name,  address,  and  description,  and  capacity 
(that  is  to  say,  whether  (i.)  beneficially  entitled  to 
the  first  estate  of  freehold;  (ii.)  tenant  on  the 
Court  Rolls;  or  (iii.)  beneficially  entitled  to  a 
lease  for  lives  or  a  life  at  a  rent  or  for  years)  of 
the  person  in  whose  name  the  registration  is 
made. 
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(&)  The  date  of  the  charge,  the  Btatate  under  which  it 
is  made,  and  the  parish  in  which  the  land  charged 
is  situated. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 

Rule  2. — Every  application  for  registration  shall,  unless 
made  by  a  solicitor,  be  supported  by  the  statutory  declaration 
of  the  applicant  as  to  the  truth  of  the  particulars  set  forth 
in  it. 

Rule  3. — ^The  alphabetical  index  shall  consist  of  the 
Registers  themselves,  all  entries  in  such  registers  being 
made  alphabetically  in  the  manner  now  used  in  the  Register 
of  Judgments  in  the  Central  Office  of  the  High  Coart  of 
Justice,  or  in  such  other  manner  as  the  Registrar  shall  from 
time  to  time  determine. 

Rule  4. — ^Applications  for  registration,  searches  (official 
and  otherwise),  and  official  certificates  shall  be  made  on, 
and  shall  furnish  the  particulars  set  forth  in,  the  several 
forms  for  those  purposes  given  in  the  Schedule  hereto,  or  in 
such  other  forms  as  the  Registrar  shall  from  time  to  time 
determine. 

Rule  5. — Forms  shall  be  sold  at  the  Office  of  Land 
Registry. 

Rule  6. — Certificates  of  official  searches  shall  be  marked 
with  the  stamp  of  the  Search  Department  of  the  Land 
Registry,  and  shall  be  issued  as  soon  as  possible  after  receipt 
of  the  applications. 

Rale  7. — ^Li  any  case  of  modification  or  cancellation  of 
entries  on  the  Register,  such  evidence  in  respect  thereof  as 
the  Registrar  shall  from  time  to  time  think  necessary  shall 
be  required. 

Rule  8. — These  Rules  may  be  cited  as  the  Land  Charges 
Rules,  1889. 
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THE  SCHEDULE-FORMS. 

FoBH  1.— Application  to  Register  a  Writ  or  Order. 

FoBM  2. — Application  to  Register  a  Deed  of  ^Arrangement. 

Fork  3. — Application  to  Register  a  Land  Charge. 

Form  4. — Declaration  in  support  of  an  Application  to  Register. 

FoBM  5. — Application  for  an  Official  Search. 

[This  Form  h  provides  for  the  following  searches: — Register  of 
Writs  and  Orders  for  the  period  of  five  years  ending  the 
day  of  18     ,  inclusive ;  Deeds  of  Arrange^ 

ment  from  the  day  of  18       ,  to  the  day 

of  18     y  inclusive ;  Land  Charges  from  tJie  day 

of  IS    ,  to  the  day  of  18     ,  inclusive. 

As  to  the  tims  over  which  the  last  two  searches  extend^  see 
Chapter  III.,  infra.'] 

Form  6. — Deda/ration  by  separate  Instrument  as  to  purposes  of 

Search. 

Form  7. — Certificate  of  Offi,cial  Search. 
Form  8. — Requisition  for  Continuation  of  Official  Search. 

Form  9. — Certificate  of  Continuation  of  Official  Search  (to  he 

endorsed  on  the  original  Certificate). 
[The  Forms  are  not  set  out  here^  as  they  are  sold  at  the  Office 

of  Land  Registry.     See  Rule  5.] 
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CHAPTER  III. 


SEARCHES  GENERALLT. 


Practical 
directiona  ai 
to  searches. 


Judgments, 
and  writs  of 
ezeoation  on 
judgments. 

Middlesex 
registry. 


For  full .  information  as  to  searchee  the  reader  is  referred 
to  Dart,  y.  &  P.,  Vol.  I.,  p.  521,  6th  ed.,  and  Elphinstone 
and  Clark  on  Searches  (includiDg  Appendix  containing 
the  foregoing  Act).  Bot  the  following  short  statement 
as  to  the  most  usual  searches  may  be  useful  in  practice. 

The  search  for  judgments  registered  ander  lSt2  Vict  c  110,  and 
requiring  to  be  re-registered  every  five  years  under  2  &  3  Vict,  c  11, 
now  only  applies  to  judgments  entered  up  on  or  before  2drd  July, 
1860. 

As  to  searches  in  the  Middlesex  Registry  for  judgments,  see  the 
Middlesex  Registry  Act,  1708,  s.  18 ;  Land  Registry  (Middlesex  Deeds) 
Act,  1891,  8.  6. 

As  to  judgments  entered  up  between  23rd  July,  1860,  and  30th  July, 
1864,  it  seems  that  under  23  &  24  Vict.  c.  38,  s.  1,  they  could  affect 
no  land,  as  to  a  purchaser  or  mortgagee,  without  the  issue  of  a  writ  or 
other  process  of  execution.  Such  writ  or  other  process,  if  issued  before 
Ist  January,  1889,  required  registration  under  the  last-mentioned  Act, 
but  the  writ  or  process  lost  its  force,  if  not  executed  within  three 
months  of  its  registration  (s.  1).  If  issued  since  31st  December,  1888, 
it  comes  under  the  Land  Charges  R^istration  and  Searches  Act,  1888, 
ss.  5,  6,  suprd,  and  is  Toid  against  a  purchaser  for  value,  within  the 
meaning  of  that  Act,  unless  registered  thereunder;  and,  if  so  registered, 
it  will  be  discovered  on  searching,  under  that  Act,  at  the  Land 
Registry. 

Judgments  entered  up  since  29th  July,  1864,  do  not  bind  land  until 
it  is  actually  delivered  in  execution  (27  &  28  Vict  c.  112,  s.  1) :  see 
Hood  Bam  v.  Cathcart,  1895,  2  Oh.  411 ;  and  Be  Isaac  Jones  db  the 
Judgments  Act^  1864, 39  Sol.  J.  671,  689.  And  writs  or  orders  affecting 
land,  issued  or  made  on  such  judgments  since  31st  December,  1888, 
must  be  registered  at  the  Land  Registry  under  the  Act  of  1888.  The 
registration  of  a  writ  under  the  Act  of  1864  was  effectual  for  the 
purposes  of  a  sale  under  s.  4  thereof,  for  three  months  only,  so  that 
no  writ  under  the  latter  Act  could  remain  in  force  after  31st  March, 
1889 :  see  8.  6  (a),  of  the  Land  Charges  Registration  and  Searches 
Act,  1888,  swpra. 
If,  therefore,  the  age  of  the  vendor  or  mortgagor  is  such  that  no 
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judgment  could  hare  been  obtained  against  him  on  or  before  2drd  July, 
1860,  a  search  at  the  Land  Registry  under  the  Act  of  1888  is,  as  to 
liaUlities  arising  under  judgments,  sufficient. 

The  appointment  of  a  receiver  is  equivalent  to  an  actual  delivery  in  Appointment 
execution,  within  the  meaning  of  27  i&  28  Vict,  c  112,  of  the  equitable  ®^  "ceiyer. 
estate  in  land  of  a  judgment  debtor,  and  would  seem  to  be  a  "  due 
process  of  execution  "  within  23  &  24  Vict.  c.  38,  s.  1 :  Hatton  ▼. 
Haywood,  L.  R.  9  Gh.  Ap.  229 ;  Anglo-Italian  Bank  v.  Davies^  9  Oh. 
D.  275 ;  Ex  parte  Evans,  13  ib.  252 ;  Blackman  v.  Fysh,  1892,  3  Oh. 
209,  214,  217-8  (commenting  on  Be  Shephard,  43  Gh.  D.  131) ;  Be 
Itaac  Jones,  vhi  sup-;  except  where  the  interest  is  in  remainder: 
Be  Harrison  &  BotUmdey,  1899, 1  Gh.  465. 

No  registration  of  writs  of  execution  was  required  by  27  &  28  Vict 
c.  112,  except  for  the  purposes  of  a  sale  under  s.  4  (fie  Pope,  17  Q.  B.  D. 
743),  but  now  the  Land  Gharges  Registration  and  Searches  Act,  1888,  Registration 
makes  provision  for  registration  of  all  writs  and  orders  (other  than  in  5Jf^*^  ^^  *  ^^ 
bankruptcy)  affecting  land,  and  search  must  be  made  at  the  Office  of 
Land  Registry. 

Grown  debts  are  liable  to  continue  in  force  against  the  debtor  longer  Crown  debta. 
than  judgments,  the  most  common  obligation  to  the  Grown  being  the 
bond  given  on  release  of  a  railway  deposit,  but  the  cases  must  be  rare 
in  which  a  Grown  debt  before  4th  June,  1839,  is  now  subsisting  so  as 
to  necessitate  a  search  at  the  Exchequer  office.  Grown  debts  after 
that  date  are  required  to  be  registered  (2  &  3  Vict.  o.  11,  s.  8) ;  and,  in 
order  to  bind  piurohasers,  mortgagees,  or  creditors,  becoming  such  after 
31st  December,  1859,  to  be  re-registered  every  five  years  (22  &  23  Vict, 
c.  35,  s.  22).  So  that  for  a  Grown  debt  from  4th  June,  1839,  up  to 
and  including  1st  November,  1865,  a  search  for  five  years  only  is 
required.  As  to  Grown  debts  after  the  latter  date,  the  search  must  be 
for  writs  of  execution  registered  under  28  &  29  Vict.  c.  104,  ss.  48,  49 
(and  no  other  r^istration  is  necessary),  but  there  is  no  three  months' 
limit  as  there  was  in  case  of  executions  on  ordinary  judgments  under 
23  &  24  Vict  c.  38. 

A  lis  pendens  (which  does  not  affect  chattels  or  choses  in  action  :   Li$  pendens. 
Wigram  -v.  Buckley,  1894,  3  Gh.  483)  must  be  re-registered  every  ^ye 
years  (2  &  3  Vict.  c.  11,  s.  7),  and  the  search  should  extend  over  that 
period. 

The  search  for  old  enrolled  grants  of  life  annuities  can  now  rarely.  Annuities. 
if  ever,  be  necessary. 

The  search  for  entries  of  grants  of  life  annuities  or  rent-charges  after  Rent-charges. 
26th  April,  1855,  registered  under  18  &  19  Vict.  c.  15,  s.  12,  should 
be  from  the  commencement  of  the  register  on  that  day  if  the  person 
against  whom  search  is  made  had  then  become  entitled  to  the  property 
and  attained  twenty-one  before  that  day,  but  otherwise  from  the  time 
when  he  became  entitled,  whether  in  possession  or  in  reversion,  to  the  pro- 
perty, or  the  day  when  he  attained  twenty-one,  whichever  last  happened. 

In  case  of  entailed  property  a  search  for  enrolled  deeds  of  disentail  Disentailing 
from  the  time  when  the  tenant  in  tail  attained  twenty-one  may  be  deeds. 

o  2 
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advisable.  He  may  have  given  a  security  while  his  estate  was 
reversionary,  thereby  creating  a  base  fee,  and  yet  the  deeds  might  be 
in  his  possession  without  any  defeiult  on  the  part  of  the  creditor. 

The  search  for  bankruptcies  must  still  be  made  by  the  purchaser's 
solicitor  in  the  registers  at  the  Bankruptcy  Court  until  means  are 
afforded  for  an  official  search.  The  search  should  in  strictness  extend 
back  for  twelve  years,  but  a  five  years'  search  is  commonly  deemed 
sufficient :  Dart,  567,  6th  ed.  Even  twelve  years  seem  not  sufficient 
in  cases  where  a  vendor  bas  acquired  freehold  land  within  that  time, 
as  the  purchaser  would  obtain  no  title  against  the  Bankruptcy  Trustee 
(see  Be  New  Land  DevdopmerU  Association  A  Qray,  1892, 2  Ch.  138), 
and  there  would  be  no  bar  by  adverse  possession  of  the  vendor.  The 
position  of  a  vendor  or  mortgagor  is,  however,  generally  so  well  known 
as  to  render  a  bankruptcy  search  unnecessary. 

An  order  of  adjudication  in  bankruptcy  is  not  "a  conveyance" 
requiring  registration  in  Middlesex:  Re  OalcoU  &  Elvin,  1898,  2 
Ch.  460.  For  effect  of  an  act  of  bankruptcy  before  completion  of 
contract,  see  Powell  v.  Marshall^  Parkes  A  Co.,  43  Sol.  J.  382. 

Where  the  bankrupt  has  acquired  personal  property  after  his  bank- 
ruptcy, and  his  trustee  has  not  intervened,  transactions  by  the  bankrupt 
with  any  person  dealing  with  him  bonft  fide  and  for  value,  in  respect  of 
such  property,  whether  with  or  without  knowledge  of  the  bankruptcy, 
are  valid  against  the  trustee :  CoJien  v.  Mitchell^  25  Q.  B.  D.  262 ;  Hunt 
V.  Frippy  1898, 1  Ch.  675.  This  principle  does  not  apply  to  real  estate  : 
Re  New  Land  Development  Association  &  Gray,  1892, 2  Ch.  138 ;  but 
applies  to  leaseholds :  Re  Clayton  &  Barclay,  1895, 2  Ch.  212 ;  and  see 
further  as  to  the  limits  of  the  principle,  Re  Clark,  1894,  2  Q.  B.  393. 

The  search  for  insolvencies  can  rarely  now  be  necessary. 

Searches  for  writs  and  orders  for  five  years,  and  also  for  deeds  of 
arrangement  and  land  charges,  must  be  made  at  the  office  of  Land 
Registry  in  the  registers  kept  there  pursuant  to  the  Land  Charges 
Registration  and  Searches  Act,  1888.  The  time  over  which  the  search 
for  deeds  of  arrangement  and  land  charges  should  extend  must  be 
determined  in  the  same  way  as  above  mentioned  with  respect  to  the 
time  for  a  search  in  the  rent-charge  register,  except  that,  as  to  land 
charges,  search  during  a  minority  may  be  necessary. 

The  practice  is  to  make  the  above  searches  only  since  the  last  pre- 
ceding sale  or  mortgage,  and  not  to  seajch  against  preceding  owners, 
it  being  assumed  that  former  purchasers  made  proper  searches  and 
found  nothing  adverse ;  but  the  same  practice  is  not  generally  observed 
in  the  case  of  searches  in  the  Yorkshire,  Middlesex,  and  Irish  Deeds 
Registries :  see,  however,  Elphinstone  and  Clark  on  Searches,  p.  144. 

The  searches  for  judgments,  lis  pendens,  and  Crown  debts  may  be 
limited  in  each  case  to  the  period  of  five  years  back  from  the  time  of 
search,  but  they  should  be  made  in  the  names  of  all  persons  who  were 
owners  since  the  last  purchase  or  mortgage  (see  Benham  v.  Keane,  1 
J.  &  H.  685,  708),  living  or  dead  (see  Be  Shephard,  43  Ch.  D.  131 ; 
B.  S.  C,  1883,  0.  42,  r.  23),  except  where  it  is  known  that  an  owner 
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had  not  attained  twenty-one  on  23rd  July,  1860,  as  to  judgments,  or 
(m  lat  November,  1866,  as  to  Crown  debts. 

Writs  of  execution  on  CrowD  debts  are  entered  in  the  same  register  w'rits  of 
as  those  on  judgments  under  23  &  24  Vict.  c.  38,  and  27  &  28  Vict,   execution  on 
c.  112,  and  the  time  of  search  is  not  limited  except  by  the  commence-  Crown  debts, 
ment  of  the  register  (1st  November,  1865)  under  28  &  29  Vict.  c.  104, 
and  no  re-registration  is  required,  so  that  the  search  for  executions 
must  be  made  generally  back  to  that  date  or  the  day  when  the  owner 
searched  against  came  of  age,  and  the  certificate  will  include  executions 
(if  any)  on  ordinary  judgments  as  well  as  those  on  Crown  debts :  see 
note  to  R.  S.  C,  December,  1882,  Form  VL,  chap,  v.,  suprdL. 

Search  for  Crown  debts  is  not  necessary  as  regards  copyholds :  Dart,  Cooyholds 
562,  6th  ed. 

As  to  leaseholds,  see,  as  to  Crown  debts,  Fleetwood's  Gase,  8  Co.   Leiueholds. 
340;  as  to  judgments,  that  case,  and  Sugden,  Vendors  and  Purchasers, 
14th  ed.,  520,  521,  524,  536-7 ;  Dart,  6th  ed.,  525,  531,  note  (s). 

The  only  search  necessary  against  trustees,  or  mortgagees,  is  for  lie  Trustees  and 
pendens  for  five  years:  except  that  ^tl**';?  tiJTr^^  '°  ^<>^^  ftimngVi  a   mortgagees. 
mortgagee  selling  under  a  power  of  sale,  there  should  be  a  search 
a55nst  hirn  T^r  ^ftff<'ypfe^ft«  -  «««  Kankniptny  Act,  1883,  s.  44  (ii.). 
to  searches  against  mortgagees  who  have  been  paid  off:  see  18  & 
19  Vict*  c.  15,  s.  11 ;  Dart,  6th  ed.,  538-40,  560. 

Where  the  vendor  or  mortgagor  has  in  his  possession  certificates  of  Certificates  of 
oflBcial  searches  they  ought  now  to  be  shown  on  the  abstract.  searches  to  be 

In  Proctor  v.  Cooper,  2  Drew.  1,  a  purchaser  making  a  search  for  *     racted. 
judgments  was  held  to  have  notice  of  an  incumbrance  which  he  failed 
to  discover.    The  official  certificate  is  now  conclusive  on  all  matters  Certificate 
within  s.  2  of  the  C.  A.,  1882,  and  the  solicitor  should  rely  on  that,   coDclusive. 
and  not  search  himself:  he  must,  however,  see  that  the  requisition 
deli?ered  under  subs.  1  is  properly  framed. 

Subs.  11  of  the  last^mentioned  s.  excludes  from  the  operation  of  that  Enrolled  deeds. 
8.  all  enrolled  deeds,  the  object  being  to  make  the  official  certificate 
landing  only  on  those  who  make  use  of  the  office  register  for  recording 
their  incumbrances,  and  not  to  affect  the  validity  of  any  actual  con- 
veyance upon  which  the  title  to  land  depends,  as  in  case  of  a  disentail- 
ing assurance.  But  a  search  for  deeds  enrolled,  though  so  excluded,  can 
be  asked  for  (see  R.  S.  C,  December,  1882,  Form  III.,  Chap.  Y.,  supra), 
and  a  certificate  of  search  obtained.  It  will,  however,  only  extend  to 
deeds  at  the  Enrolment  Office :  after  two  years  enrolments  of  deeds  and 
recognizances  should  be — but  it  is  believed  are  not  always — removed 
to  the  Becord  Office  (R.  S.  C,  1883,  0.  61,  r.  13),  and  search  must  be 
made  there  by  the  solicitor  himself.  It  is  conceived  that  a  solicitor 
will  be  justified  in  relying  on  an  official  certificate  for  enrolled  deeds 
80  obtained,  so  far  as  it  extends,  though  this  s.  does  not  expressly 
exonerate  him.  The  Court  could  scarcely  make  him  answerable  for 
an  omission  by  its  own  officer. 

Under  the  Yorkshire  Re^stries  Act,  1884  (47  &  48  Vict.  c.  54,   Yorkshire 
6.  20),  an  official  return  can  be  obtained  to  a  search.    A  solicitor,   registries. 
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truBtee,  Ssc  (s.  28),  ia  held  hannless  bom  any  error  in  ihe  return,  but 
the  return  is  not  conclusiye  in  &your  of  the  purchaser. 

As  to  searches  in  the  Middlesex  B^stry,  see  Middlesex  Registry 
Act,  1891 ;  Land  Registry  (Middlesex  Deeds)  Act,  1891,  Sched.  L 
(11) ;  Brickdale  on  Registration  in  Middlesex. 

If  the  certificate  of  search  discloses  an  enrolled  deed  mateiial  to  the 
title,  an  office  copy  of  the  enrolment  may  be  obtidncd  under  the  5th 
of  the  Rules  made  under  s.  2  of  C.  A.,  1882  (Chap.  V.,  siiprd).  An  office 
copy  is  made  evidence  of  the  enrolment  by  12  &  13  Yict.  c.  109,  s. 
19.  By  8. 18  of  that  Act  a  certificate  of  enrolment  is  authorized  to  be 
endorsed  on  every  enrolled  deed  certifying  the  day  of  enrolment,  and 
when  sealed  and  stamped  with  the  seal  of  the  Enrolment  Department 
(see  now  Supreme  Court  of  Judicature  (Officers)  Act,  1879,  ss.  4, 5, 
12  (1) ;  B.  S.  C,  1883,  0.  61,  rr.  6,  7),  is  evidence  that  the  deed  was 
enrolled  on  the  day  mentioned  in  the  certificate. 

Search  in  a  deeds  r^;istr7  should  be  against  each  «nf^?ftay  vft  owner 
Ifrom  the  date  of  the  deed  under  which  he  acq m red  l^^a  jj^jjareat  to  the 
date  of  Hhe  regtsiral^um  of  the  deed  by  which  he  parted  with  his 
Interesc,  boi;n''dates  mcTiistve.  'Whether  the  search  should  extend  over 
che"  whole  period  of  the'lftbstract  is  a  question  to  be  considered  in  each 
case,  ^rch  against  a  testator  or  intestate  must  be  continued  after 
his  death  against  him  as  well  as  his  devisee  or  heirjip  to  the  date  of 
registration  of  the  conveyance  by  the  devisee  or  heir.  Where  the  will 
has  to  be  registered  within  a  given  time  and  is  not  so  roistered  it  may 
be  advisable  also  to  search  against  the  heir  before  taking  a  title  from 
the  devisee.  Where  a  mortgagee  sells  under  Ms  power  of  sale  it  is  not- 
necessary  to  search  against  the  mortgagor  after  the  date  of  registratioa 
of  the  mortgage.  As  to  searches  against  persons  having  power  to 
appoint  new  trustees,  see  T.  A.,  s.  12  (4). 

As  to  searches  in  the  Palatine  Courts  of  Durham  and  Lancaster,  see 
Elphinstone  and  Clark  on  Searches,  pp.  57-9. 

As  to  searches  in  the  Land  Begistry  under  the  L.  T.  A.\  see  L.  T.  R., 
rr.  224-8. 
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PART  III. 


TRUSTEE   ACTS, 


CHAPTER  I. 

THE  TRUSTEE  ACT,  1888. 
51  &  62  VICT.  o.  59. 

An  Act  to  amend  the  Law  relating  to  the  DtUies,  Power s^ 
and  Liability  of  Trustees.  [24th  December,  1888.] 

The  whole  of  this  Act— except  as.  1  and  8 — was  repealed  by  T.  A.    Repeal  and 
(see  s.  51  and  Schedule) ;  and  see,  for  re-enactments  similar  to  the    re-enactment. 
parts  of  this  Act  which  are  repealed,  ss.  5  (1)  (a),  8,  9, 14, 11, 18, 19, 
and  45  of  the  T.  A. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows ;  that 
is  to  say, 

1. — (1.)  This  Act  may  be  cited  as  the  Trustee  Act,  Short  title, 

1  QQci  extent,  and 

±000,  definition. 

-(2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression 
''trastee"  shall  be  deemed  to  include  an  executor  or 
administrator  and  a  trustee  whose  trust  arises  by  con- 
struction or  implication  of  law  as  well  as  an  express 
trustee,  bnt  not  the  official  trustee  of  charitable  funda 

As  to  the  distinction  between  an  express  and  a  constrnctive  trustee,  Constractive 
see  Soar  ▼.  Askwdl,  1893,  2  Q.  B.  390 ;  Re  Gallard,  1897, 2  Q.  B.  8.     or  express 

A  IHrector  of  a  Company  can,  in  proceedings  taken  against  him  «      f 

on  the  footing  of  breach  of  trust,  claim  the  benefit  of  s.  8,  as  being,  company. 
within  the  definition  of  this  subs.,  "a  trustee  whose  trust  arises  by 
oonstruction  or  implication  of  law " ;  see  Be  Lands  Allotment  Com- 
pany, 1894, 1  Ch.  616 ;  Ma/ra  v.  Brovme,  1895,  2  Ch.  69,  94. 
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SUtate  of 
limitations 
msj  be  pleaded 
by  trastees. 

4)1  a.. yp 


The  Aot  does  not  apply  to  a  tnutee  in  bankruptcy,  or  other  officer 
of  a  Court  accountable  to  the  Ck>urt :  Re  Oomish,  1896, 1  Q.  B.  99. 

A  first  mortgagee  who  has  sold,  is  trustee  of  the  surplus  proceeds : 
see  Thome  ▼.  Heard,  1894,  1  Ch.  599,  607  ;  1895,  A.  0.  495. 

(4.)  The  provisions  of  this  Act  relating  to  a  trustee 
shall  apply  as  well  to  several  joint  trustees  as  to  a  sole 
trustee. 

As  to  the  effect  of  this  sube.  on  the  exception  in  s.  8  (1),  see  Moore 
V.  Knight,  1891, 1  Ch.  547,  553. 

8. — (1.)  In  any  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through  him,  except 
where  the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or  privy, 
or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by 
the  trustee  and  converted  to  his  use,  the  following 
provisions  shall  apply : — 

(a)  All  rights  and  privileges  conferred  by  any  statute 
of  limitations  shall  be  enjoyed  in  the  like  manner  and  to 
the  like  extent  as  they  would  have  been  enjoyed  in  such 
action  or  other  proceeding  if  the  trustee  or  person  claim- 
ing through  him  had  not  been  a  trustee  or  person  claiming 
through  him : 

(b)  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  tojvhich-no 
existing  statute  of  limitatiax^  apjplies,  the  trustee  or 
person  claiming  through  him  shall  be  entitled  to  the 
benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as 
a  bar  to  such  action  or  other  proceeding  in  •the  like 
majoner  and  to  the  like  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run 
against  a  married  woman  entitled  in  possession  for  her 
separate  use,  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  bene- 
ficiary shall  be  an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a 
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good  defence  by  virtue  of  this  section,  shall  derive  any 
greater  or  .other  benefit  from  a  judgment  or  order 
obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  pro- 
ceeding and  this  section  had  been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety,  and  shall  not 
deprive  any  executor  or  administrator  of  any  right  or 
defence  to  which  he  is  entitled  under  any  existing  statute 
of  limitations. 

"A  trustee  '* :  see  s.  1  (3),  (4),  and  notes  thereon.  "  Tnistee." 

"  Fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  "  Party  or 
or  privy*' :  these  words  indicate  moral  complicity.  A  man  cannot  be  priv^y." 
a  party  or  privy  to  that  in  which  he  has  taken  no  part  and  of  which 
he  knows  nothing,  and  which  has  in  fact  been  committed  by  another 
for  his  own  benefit;  the  fraud  of  the  trustee's  agent,  for  his  own 
purposes,  is  not  enough  to  bring  the  trustee  within  this  exception : 
see  Thome  v.  Heard,  1894, 1  Ch.  599 ;  1895,  A.  C.  495. 

It  is  difficult  to  see  why  subs.  1  should  not  cover  the  case  where  the   <*  Or  other 
beneficiary  happens  to  have  been  made  defendant,  though  the  claim   proceeding 
is  in  effect  against  th&  trustee,  but  see  Be  Chapman,  1896, 1  Oh.  323,   *f  *sJ|^g  »* 
326 ;  reversed  1896,  2  Oh.  763. 

An  action  will  lie  against  the  executors  of  a  husband  who  forcibly   *'  Still 
deprived  his  wife  of  a  legacy  given  for  her  separate  use ;   Wassell  v.   ^^^^^iii®"* 
L^gatt,  1896, 1  Ch.  554,  558. 

''Still":  t.a.  at  the  date  of  the  issue  of  the  writ.  He  retains  the 
trust  property  or  the  proceeds  thereof,  if  he,  or  any  agent  for  him,  has 
it  80  that  he  can  get  it;  but  not  if  it  has  been  lost,  whether  by 
negligence  or  otherwise :  Thome  v.  Heard,  uhi  sup. 

It  was  held,  in  Be  Gumey,  1893, 1  Ch.  590,  in  an  action  against   «« Received  aad 
trustees  for  breach  of  trust  in  lending  trust  funds  on  the  security  of  converted  to 
property  of  insufl&cient  value,  that  the  application  of  part  of  the  loan   ^^^  ^®' 
in  paying  o|r  an  existing  charge  in  flavour  of  a  banking  firm  in  which 
one  of  the  trustees  was  a  partner,  did  not  bring  him  within  this 
exception. 

And  see,  on  the  necessity  of  alleging  and  proving  the  existence  of 
one  of  the  exceptions.  Be  Page,  1893,  1  Ch.  304. 

As  to  the  application  of  subs.  1  (a),  see  Be  Bowden,  45  Ch.  D.  444,  »<  Conferred  by 
448,  450-1 ;  Mara  v.  Browne,  1895,  2  Ch.  69,  95 ;  BoUnson  v.  any  statute." 
Bitflrkin,  1896,  2  Ch.  415 :  the  last  case  deals  with  the  question  of 
contribution  for  breaches  of  trust  between  co-trustees :  and  decides  that 
time  does  not  be^n  to  run  until  the  beneficiary  has  got  judgment : 
«ee  also  How  v.  Ikvrl  Winterton,  1896,  2  Ch.  626,  as  to  the  time  from 
which  an  annuitant  is  entitled  to  an  account ;  and  for  form  of  Order, 
^Be  Davies,  1898,  2  Ch.  142. 
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Time  runs  from  the  date  of  the  breach  of  trust,  not  of  its  dlaooTery, 
except  in  a  case  of  concealed  fraud  by  an  agent,  for  which  the  trustee 
is  liable  as  principal:  see  Thome  v.  Boards  ubi  gup, ;  Moore  v.  Knight, 
1891,  1  Gb.  547 ;  and  as  to  receipt,  by  a  company  promoter,  of  the 
Company's  money,  being  a  "  fraudulent  breach  of  trust " :  see  He  Sale 
Hotel,  46  W.  R.  314 ;  and  where  the  breach  of  trust  was  an  invest- 
ment on  insufficicDt  security,  time  runs  from  the  date  of  investment, 
not  from  its  turning  out  bad :  Be  Someraet,  1894, 1  Gh.  231. 

The  period  Lb  the  six  years  which  may  be  pleaded  under  21  Jac  1 
c.  16 ;  and  see  Be  Somerset,  ubi  tup. ;  Barnes  y,  Glenton,  43  SoL  J. 
366 ;  Be  Swain,  1891,  3  Gb.  233,  where  the  time  (twelve  years)  for 
recovery  of  the  money  as  a  legacy  had  not  expired ;  Mara  v.  Broume, 
ubi  sup. ;  How  v.  Earl  Winterton,  1896,  2  Gh.  626. 

If  a  trustee  is  liable  on  other  groimds  than  mere  trusteeship,  e.y. 
fraud  by  an  agent,  for  which  he  is  liable  as  principal,  subs.  1  will  not 
help  him :  see  Moore  v.  Knight ;  Thome  v.  Heard,  ubi  sup.  It  applies 
only  where  the  claim  is  against  the  trustee  as  such. 

"  But  shall  not  begin  to  run : "  for  a  case  of  tlie  same  beneficiary 
taking  distinct  successive  interests,  see  Mara  v.  Browne,  ubi  sup. 

Subs.  2  and  3  do  not  apply  as  against  persons  served  with  a  decree 
after  Ist  January,  1889,  for  general  administration,  in  an  action  com- 
menced before  that  date :  Be  Harrison,  W.  N.,  1892,  148. 

As  to  the  rights  or  defences  to  which  executors  or  administrators 
are  entitled  under  existing  statutes  of  limitation,  see  3  &  4  Will.  4, 
c.  27,  s.  40;  23  &  24  Vict.  c.  38,  s.  13;  37  &  38  Vict.  c.  57,  s.  8; 
Be  Johnson,  29  Gh.  D.  964 ;  Martin  v.  Earl  Beauchamp,  W.  N.,  1888, 
247 ;  Sutton  v.  Sutton,  22  Gh.  D.  611,  617 ;  Be  Davis,  1891,  3 
Gh.  119. 

As  to  an  executor  setting  up  his  own  ''devastavit,"  and  claiming 
the  benefit  of  the  statute,  see  Be  Hyatt,  38  Gh.  D.  609 ;  Be  Marsden, 
26  ib,  783. 

For  further  provision  for  relief  of  trustees,  see  the  Judicial  Trustees 
Act,  1896,  s.  3 ;  i2tf  Turner,  1897, 1  Gh.  636 ;  Be  Kay,  1897,  2  Ch. 
518 ;  Be  Stuart,  1897,  2  Gh.  583 ;  Wynne  v.  Tempest,  W.  N.,  1897, 
43  (14) ;  Be  Boberts,  76  L.  T.  N.  S.  479 ;  Ferrins  v.  Bellamy,  1898, 
2  Gh.  521 ;  Be  Grindey,  1898,  2  Gh.  593;  and  tf.  Hutton  v.  Annan, 
1898,  A.  G.  289. 
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CHAPTER  II. 

THE  TRUST  INVESTMENT  ACT,   1889. 
62  &  63  VICT.  c.  32. 

An  Act  to  amend  the  Law  relating  to  the  Investment  of 
Trust  Fwnds.  [12th  August,  1889.] 

The  whole  of  this  Act — except  ss.  1  and  7 — was  repealed — except  as 
to  Scotland — by  the  T.  A.  (see  s.  61  and  Schedule) ;  and  see,  for  re- 
eoactmeDts  similar  to  the  parts  of  this  Act  which  are  repealed,  ss.  1, 
2, 3, 4,  and  60  of  the  T.  A. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Trust  Investment  short  title. 
Act,  1889. 

7*  Where  the  council  of  any  county  or  borough  or  investments 
any  urban  or  rural  sanitary  authority  are  authorized  or  f^d*by°kcai 
required  to  invest  any  money  for  the  purpose  of  a  loans  authorities, 
fiind  or  a  sinking  fund,  any  enactment  relating  to  such 
mvestment  shall  be  modified  so  far  as  to  allow  such 
money  to  be  invested  in  any  of  the  stocks,  funds,  shares, 
or  securities  in  which  trustees  are  authorized  by  this  Act 
to  invest,  except  that  such  council  or  authority  shall  not 
by  virtue  of  this  section  invest  in  any  stocks,  funds, 
sbares,  or  securities  issued  or  created  by  themselves,  nor 
in  real  or  heritable  securities. 

Provided  that  it  shall  not  be  lawful  for  any  such 
council  or  authority  to  retain  any  securities  which  are 
liable  to  be  redeemed  at  a  fixed  time  at  par  or  at  any 
other  fixed  rate  and  are  at  a  price  exceeding  their 
redemption  value,  unless  more  than  fifteen  years  will 
elapse  before  the  time  fixed  for  redemption. 
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As  to  the  effect  of  this  s.  on  the  qaestion  whether  a  corporation  was 
a  trustee  within  the  meaning  of  the  Act,  see  Be  Manchester  Royal 
Infirmary,  43  Ch.  D.  420,  427. 

8.  The  enaetmerUs  specified  in  the  schedule  to  this  Act 
are  hereby  repealed  to  the  extent  in  the  third  column  of  that 
schedule  mentioned,  but  without  prejudice  to  the  validity  of 
amy  act  done  under  any  enactment  so  repealed. 

The  repeal  of  this  s.  hy  the  T.  A.  does  not  revive  these  enactments  : 
Interpretation  Act,  1889,  s.  38  (2),  (a). 


SCHEDULE. 


Section  8. 


ENACTMENTS  REPEALED. 


Session  and  Chapter. 


4  &  5  Will.  4,  c.  29. 


22  &  23  Vict.  c.  35. 


23  &  24  Vict.  c.  38. 


30  &  31  Vict.  c.  132. 


34  &  35  Vict.  c.  47. 


Extent  of  Repeal. 


An  Act  for  facilitating 
the  loan  of  money 
upon  landed  securities 
in  Ireland. 

An  Act  to  further  amend 
the  law  of  property 
and  to  relieve  trus- 
tees. 

An  Act  to  further  amend 
the  law  of  property. 

An  Act  to  remove  doubts 
as  to  the  power  of 
trustees,  executors, 
and  administrators  to 
invest  trust  funds  in 
certain  securities,  and 
to  declare  and  amend 
the  law  relating  to 
such  investments. 

The  Metropolitan  Board 
ofWorks  (Loans)  Act, 
1871. 


The  whole  Act. 


Section  thirty-two. 


Section  eleven. 


The  whole  Act. 


Section  thirteen. 
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CHAPTER  III. 

THE  TRUSTEE  ACT,  1893. 
66  &  57  VICT.  c.  53. 

An  Act  to  consolidate  Enactments  relating  to  Trustees. 

[22nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


Part  I. — Investments. 


s.  1. 


1.  A  trustee  may,  unless  expressly  forbidden  by  the   iNYEffntENrs. 
instrument  (if  any)  creating  the  trust,  invest  any  trust  Authorized 
funds  in  liis  hands,  whether  at  the  time  in  a  state  of  inveBtments. 
inyestment  or  not,  in  manner  following,  that  is  to  say : 


For  the  meaniog  of  the  expressions  *'  trust "  and  "  trustee/'  see 
s.  50. 

It  was  held  that  the  T.  A.,  1889,  applied  to  a  Corporation  holding 
funds  for  a  charitable  purpose :  Be  Manchester  Boyal  Infirmary^  43 
Ch.  D.  420  (a  decision  partly  based  on  s.  7  of  that  Act,  which  is  not 
re-enacted  in  this) :  but  not  to  a  building  society  whose  funds  were 
inyested  in  its  own  name,  or  in  the  names  of  trustees  who  had  no 
power  to  invest :  Re  National^  &c,.  Building  Society,  tb,  431 ;  but  see 
BOW  the  Building  Societies  Act,  1894,  s.  17. 

S.  11  of  Lord  St.  Leonard's  Act  (23  &  24  Vict.  c.  38)— now 
repealed  by  the  T.  A.,  1889 — had  no  such  exception  :  see  Be  Wedder- 
hum's  Trusts^  9  Ch.  D.  112. 

Trustees  have,  unquestionably,  under  the  words  of  this  Act,  the 
power  of  selling  investments  not  made  under  it,  for  the  purpose  of 
making  investments  authorized  by  it — a  power  which,  after  some 
doubt  (see  Be  Manchester  Boyal  Infirmary,  ubi  sup,)j  it  was  held  they 
had  under  the  less  precise  terms  of  the  T.  A.,  1889  :  Hume  v.  Lopes, 
1892,  A.  C.  112. 


"Trustee," 
"Trust  fund." 


^ 


"Unless     V'SA 
expressly     y'X 
forbidden." 

"  Whether  at 
the  time  in  a 
state  of  invest- 
ment or  not." 
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iNyBSniEMTB. 


secnritiefl." 


s.  1.  (a)  In  any  of  the  parliamentary  stookB  or  public  f  ands 

or  Grovemment  secoritieB  of  the  United  Kingdom : 
(Jb)  On  real  or  heritable  securities  in  Great  Britain  or 
Ireland : 

Long  terms  of  years  do  not  answer  the  description  of  "  real  securities  " 
within  the  meaning  of  a  power  to  invest  on  real  securities :  Be  JSoyd^ 
14  Gh.  D.  626 ;  Re  ChenneU,  8  %b.  492 ;  but  see  now  s.  5  (I)  (a), 
infra.  Having  regard,  however,  to  the  terms  of  that  s.  (the  marginal 
note  speaks  of  it  as  an  enlargement  of  express  powers  of  investment, 
and  the  terms  of  the  s.  seem  to  bear  out  the  note),  it  may  be  questioned 
whether  it  extends  s.  1  so  as  to  authorize  an  investment  on  such  a 
security. 

As  to  whether  harbour  rates  and  tolls  answer  this  description,  see 
Button  V.  Annan,  1898,  A.  C.  289. 

As  to  contributory  mortgages,  see  Wehb  v.  cTonos,  39  Ch.  D.  660  ; 
Be  Maatingberd,  63  L.  T.  296 ;  Stokes  v.  Prance,  1898,  1  Ch.  212, 
223-4.  As  to  trustees'  duties  in  calling  in  mortgages,  see  Me 
Chapman,  1896,  2  Gh.  763. 

(e)  In  the  stock  of  the  Bank  of  England  or  the  Bank 
of  Ireland : 

(tZ)  In  India  Three  and  a  half  per  cent,  stock  and 
India  Three  per  cent  stock,  or  in  any  other 
capital  stock  which  may  at  any  time  hereafter 
be  issued  by  the  Secretary  of  State  in  Council 
of  India  under  the  authority  of  Act  of  Parlia- 
ment, and  charged  on  the  revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  for  the 
time  being  guaranteed  by  Parliament : 

(/)  In  consolidated  stock  created  by  the  Metropolitan 
Board  of  Works,  or  by  the  London  County 
Council,  or  in  debenture  stock  created  by  the 
Beceiver  for  the  Metropolitan  Police  District : 

(ff)  In  the  debenture  or  rent-charge,  or  guaranteed  or 
'?fD^)«t«^-3ff,  preference  stock  of  any  railway  company   in 

Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  during  each  of  the 
t^i  years  last  past  before  the  date  of  investment 
paid  a  dividend  at  the  rate  of  not  less  than  three 
per  cevdvm  per  annum  on  its  ordinary  stock. 

The  power  given  by  subs,  (o),  taken  with  R,  S.  C^  1888  (R.  S.  C, 
1883,  0.  22,  r.  17),  is  wider :  payment  of  '*  a  diyidend  "  for  ten  years 


Dividend  at 
3  per  cent. 
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next  before  the  date  of  investment  is  enough.    S.  4  of  the  T.  A.,  1894,  S.  1. 

allows  the  retainer  of  an  inyestment  which  has  ceased  to  be  of  the    ,      

authorized  class.  Ikvestmbnts. 

(A)  In  the  stock  of  any  railway  or  canal  company  in 
Great  Britain  or  Ireland  whose  undertaking  is 
leased  in  perpetuity  or  for  a  term  of  not  less 
than  two  hundred  years  at  a  fixed  rental  to  any 
such  railway  company  as  is  mentioned  in  sub- 
section {g\  either  alone  or  jointly  with  any  other 
railway  company : 

(•)  In  the  debenture  stock  of  any  railway  company 
in  India  the  interest  on  which  is  paid  or 
guaranteed  by,  the  Secretary  of  State  in  Council 
of  India : 

{])  In  the  *^  B  "  annuities  of  the  Eastern  Bengal,  the 
East  Indian,  and  the  Scinde  Punjaub  and  Delhi 
Bailways,  and  any  like  annuities  which  may  at 
any  time  hereafter  be  created  on  the  purchase 
of  any  other  railway  by  the  Secretary  of  State 
in  Council  of  India,  and  charged  on  the  revenues 
of  India,  and  which  may  be  authorized  by  Act  of 
Parliament  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased  rail- 
way; also  in  deferred  annuities  comprised  in 
the  register  of  holders  of  annuity  Class  D.  and 
annuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Bailway  Company : 

The  last  clause  of  this  subs.  ("  also  .  .  .  Company  ")  is  new. 

%  In  the  stock  of  any  railway  company  in  India 
upon  which  a  fixed  or  minimum  dividend  in 
sterling  is  paid  or  guaranteed  by  the  Secretary 
of  State  in  Council  of  India,  or  upon  the  capital 
of  which  the  interest  is  so  guaranteed  : 

The  last  clause  of  this  subs.  ("  or  upon  .  .  .  guaranteed  ")  is  new. 

(Q  In  the  debenture  or  guaranteed  or  preference  stock 
of  any  company  in  Great  Britain  or  Ireland, 
established  for  the  supply  of  water  for  profit. 
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s.  1.  and  incorporated  by  special  Act  of  Parliament 

iNVEsniENTB.  ^^  ^7  ^7^1  Charter,  and  having  daring  each  of 

—  the  ten  years  last  past  before  the  date  of  invest- 

ment paid  a  dividend  of  not  less  than  five 
pounds  per  centum  on  its  ordinary  stock : 
(m)  In  nominal  or  inscribed  stock  issued,  or  to  be 
issued,  by   the  corporation  of  any  municipal 
(ico^Jl  c4. .  i^fifi,  borough  having,  according  to  the  returns  of  the 

last  census  prior  to  the  date  of  investment,  a 
population  exceeding  fifty  thousand,  or  by  any 
county  council,  under  the  authority  of  any  Act 
of  Parliament  or  Provisional  Order : 

S.  6  (3),  tn/rd,  re-«iiacts  8.  27  of  the  Local  Loans  Act,  1875 

(repealed  by  this  Act),  so  as  to  enable  trustees  to  invest  on  nominal 

Nominal  debentures,  or  nominal  debenture  stock  issued  by  local  authorities 

debentures  and   under  that  Act ;  but  it  may  be  questioned  (see  note  to  subs.  (5)  above) 

debe' t  whether  the  powers  of  s.  5  are  an  enlargement  of  the  general  statutory 

stock.  powers  of  investment,  given  by  this  s.    Subs.  3  of  s.  5  speaks  of  "  the 

instrument  authorizing  the  ^  investment ; "  and  by  s.  50  *'  instrument** 

includes  Act  of  Parliament. 

{n)  In  nominal  or  inscribed  stock  issued  or  to  be 
issued  by  any  commissioners  incorporated  by 
Act  of  Parliament  for  the  purpose  of  supplying 
water,  and  having  a  compulsory  power  of  levy- 
ing rates  over  an  area  having,  according  to  the 
returns  of  the  last  census  prior  to  the  date  of 
investment,  a  population  exceeding  fifty  thou- 
sand, provided  that  during  each  of  the  ten  years 
last  past  before  the  date  of  investment  the  rates 
levied  by  such  commissioners  shall  not  have 
exceeded  eighty  per  centum  of  the  amount 
authorized  by  law  to  be  levied : 

'*  Incorporated  by  Act  of  Parliament/'  i.e,  by  Special  Act :  see  Be 
Smith,  1896,  2  Ch.  690. 

(o)  In  any  of  the  stocks,  funds,  or  securities  for  the 
time  being  authorized  for  the  investment  of  cash 
under  the  control  or  subject  to  the  order  of  the 
High  Court, 

See  R.  S.  C,  1888  (R.  S.  C,  1883,  0.  22,  r.  17),  and  note  to  (y), 
above. 
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and   may    also    from    time    to    time    vary    any    such     ss.  i,  2, 3. 
inTestment.  inv^ento. 

It  would  seem  that  a  directioa  to  trustees  to  appropriate  securities 
of  a  particular  class  to  answer  a  particular  purpose — e.g,  the  payment  of  ^o»«»ty  ^"»*^- 
an  annuity — ^is  unaffected  by  the  powers  of  s.  1.  The  trustees  cannot 
iQTest  on  other  securities  authorized  by  the  s.,  even  though  not 
expressly  forbidden  by  the  instrument  creating  the  trust:  see  Be 
Owthtoaite,  1891,  3  Ch.  494. 

2. — (1.)  A  trustee  may  under  the  powers  of  this  Act  Purchase  at  a 
invest  in  any  of  the  securities  mentioned  or  referred  to  redeem^ie 
in  section  one  of  this  Act^  notwithstanding  that  the  same  stocks, 
may  be  redeemable,  and  that  the  price   exceeds  the 
redemption  value. 

As  to  purchase  of  redeemable  stock,  though  at  a  premium,  compare 
Coekbum  v.  PceZ,  3  De  G.  P.  &  J.  170, 172 ;  Mortimer  v.  Picton,  4 
De  G.  J.  &  S.  176, 180. 

(2.)  Provided  that  a  trustee  may  not  under  the  powers 
of  this  Act  purchase  at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred  to  in  sub-sections 
(?)j  (*)»  (*X  (0>  8^d  (m)  of  section  one,  which  is  liable 
to  be  redeemed  within  fifteen  years  of  the  date  of  pur-^ 
chase  at  par  or  at  some  other  fixed  rate,  or  purchase  .any 
snch  stock  as  is  mentioned  or  referred  to  in  the/3ub- 
sections  aforesaid,  which  is  liable  to  be  redeemed  at  par 
or  at  some  other  fixed  rate,  at  a  price  exceeding  fifteen 
per  centum  above  par  or  such  Other  fixed  rate« 

(3.)  A  trustee  may  retain  until  redemption  any  redeem- 
able stock,  fund,  or  security  which  may  have  been 
purchased  in  accordance  with  the  powers  of  this  Act. 

See  also  T.  A.,  1894,  s.  4. 

3.  Every  power  conferred  by  the  preceding  sections  Discretion  of 
shall   be  exercised  according  to  the  discretion   of  the    '"*  *^' 
trustee,  but  subject  to  any  consent  required   by   the 
instrument,  if  any,  creating  the  trust  with  respect  to  the 
investment  of  the  trust  funds. 

For  effect  of  placing  the  range  of  investment  at  the  discretion  of  the 
trustees,  see  Be  Smith,  1896, 1  Ch.  71. 

P 
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ss.  4, 5.  4.  The  preceding  sections  shall  apply  as  well  to  trnats 

iNVEffniENTs.  <^'^Ated  before  as  to  trusts  created  after  the  passing  of 

— 7  this  Act,  and  the  powers  thereby  conferred  shall  be  in 

preceding  addition  to  the  powers  conferred  by  the  instmment,  if 

sections.  j^^y^  Creating  the  trust 

Enltrgementof       5, — (1.)  A  trustee  haviug  power  to  invest  in   real 
onnTMtmrnt"  Securities,  unless  expressly  forbidden  by  the  instrument 

creating  the  trust,  may  invest  and  shall  be  deemed  to 
have  always  had  power  to  invest — 

(a)  On  mortgage  of  property  held  for  an  unexpired 
term  of  not  less  than  two  hundred  years,  and 
not  subject  to  a  reservation  of  rent  greater  than 
a  shilling  a  year,  or  to  any  right  of  redemption 
or  to  any  condition  for  re-entry,  except  for  non- 
payment of  rent ;  and 

See  note  to  s.  1  (6),  above. 

27  &  28  Vict.        (h)  On  any  charge,  or  upon  mortgage  of  any  charge, 
^'  ^^^'  made  under  the   Improvement  of  Land  Act, 

1864. 

This  subs,  replaces  8.  60  of  the  Act  of  27  &  28  Vict.  c.  114,  repealed 
by  this  Act,  as  to  trustees. 

(2.)  A  trustee  having  power  to  invest  in  the  mort- 
gages or  bonds  of  any  railway  company  or  of  any  other 
description  of  company  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizing  the  investment, 
invest  in  the  debenture  stock  of  a  railway  company  or 
such  other  company  as  aforesaid. 

This  subs,  replaces  the  Debenture  Stock  Act,  1871,  repealed  by 
this  Act. 

^  (3.)  A  trustee  having  power  to  invest  money  in  the 

jf^  /         ^7f.    debentures  or  debenture  stock  of  any  railway  or  other 

company  may,  unless  the  contrary  is  expressed  in  the 
instrument  authorizing  the   investment,   invest  in   any 
nominal  debentures  or  nominal  debenture  stock  issued 
38  &  39  Vict,    under  the  Local  Loans  Act,  1875. 

c.  83. 

See  note  on  s.  1  (m),  above. 

(4.)  A  trustee  having    power    to    invest    money    in 
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secnrities  in  the  Isle  of  Man,  or  in  securities  of  the     ss.  5, 6, 7. 
goTernment  of  a  colony,  may,  unless  the  contrary  is    i^ymuhms, 

expressed  in  the  instrument  authorizing  the  investment,         

invest  in  any  securities  of  the  Government  of  the  Isle 

of  Han,  under  the  Isle  of  Man  Loans  Act,  1880.  43  &  44  vict. 

c.  8. 
This  subs,  replaces  s.  7  of  the  Act  43  &  44  Vict.  c.  8,  repealed  by 
this  Act,  as  to  trustees. 

(5.)  A  trustee  having  a  general  power  to  invest  trust 
moneys  in  or  upon  the  security  of  shares,  stock,  mort- 
gages, bonds,  or  debentures  of  companies  incorporated  by 
or  acting  under  the  authority  of  an  Act  of  Parliament, 
may  invest  in,  or  upon  the  security  of,  mortgage  deben- 
tures duly  issued  under  and  in  accordance  with  the 
provisions  of  the  Mortgage  Debenture  Act,  1865.  28  &  29  Vict 

c.  78. 
This  subs,  replaces  s.  40  of  the  Act  28  &  29  Vict.  c.  78,  repealed 

by  this  Act. 

It  may  be  doubted  whether  s.  5  is  intended  to  enlarge  the  powers 

given  by  s.  1 :  see  the  notes  to  s.  1  (h)  and  (m), 

6*  A  trustee  having  power  to  invest  in  the  purchase  Power  to 
of  land  or  on  mortgage  of  land  may  invest  in  the  pur-  ^uhsund^ 
chase,  or  on  mortgage  of  any  land,  notwithstanding  the  drainage 
same  is  charged  with  a  rent  under  the  powers  of  the 
Public  Money  Drainage  Acts,  1846  to   1856,  or  the  lo&iivict. 
Landed  Property  Improvement  (Ireland)  Act,  1847,  or  ^'  ^^• 
by  an  absolute  order  made   under  the  Improvement  of 
Land  Act,  1864,  unless  the  terms  of  the  trust  expressly 
provide  that  the  land  to  be  purchased  or  taken  in  mort- 
gage shall  not  be  subject  to  any  such  prior  charge. 

This  8.  replaces  s.  37  of  9  &  10  Vict.  c.  101 ;  s.  53  of  10  &  11  Vict, 
c.  32 ;  aod  s.  61  of  27  &  28  Vict.  c.  114,  all  repealed  by  this  Act. 

7.— (1.)  A  trustee,  unless  authorized  by  the  terms  of  Trustees  not 
his  trust,  shall  not  apply  for  or  hold  any  certificate  to  inscribed  stock 
bearer  issued  under  the  authority  of  any  of  the  foUowiug  J^^Jearer^^***^* 
Acts,  that  is  to  say  :  26  &  27  Vict. 

(a)  The  India  Stock  Certificate  Act,  1863 ;  «•  73. 

(6)  The  National  Debt  Act,  1870 ;  1%V^  ^"'• 

(c)  The  Local  Loans  Act,  1875 ;  38  &  ^9  Vict. 

(i)  The  Colonial  Stock  Act,  1877.  40  &'4i  Vict. 

p  2  ^'  ^^« 


ing 
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ss.  7, 8.  (2.)  Nothing  in  this  'section  shall  impose  on  the  Bank  of 

iNVECTXEim.  England  or  of  Ireland,  or  on  any  person  authorized  to  issue 

any  such  certificates,  any  obligation  to  inquire  whether 

a  person  applying  for  such  a  certificate  is  or  is  not  a 
trustee,  or  sabject  them  to  any  liability  in  the  event  of 
their  granting  any  such  certificate  to  a  trustee,  nor 
invalidate  any  such  certificate  if  granted. 

This  s.  replaces  s.  4  of  (a),  s.  29  of  (6),  s.  21  of  (c),  and  s.  12  of  (d), 
all  repealed  by  this  Act. 

Loans  and  8« — (1.)  A  trustee  lending  money  on  the  security  of 

truttees^not  ^  ^^J  property  on  which  he  can  lawfully  lend  shall  not  bo 
chargeable  aa  chargeable  with  breach  of  trust  by  reason  only  of  the 
trtut.  proportion  borne  by  the  amount  of  the  loan  to  the  value 

of  the  property  at  the  time  when  the  loan  was  made, 
provided  that  it  appears  to  the  court  that  in  making  the 
loan  the  trustee  was  acting  upon  a  report  as  to  the  value 
of  the  property  made  by  a  person^ whom  he^asonably 
believed  to  be  an  able  practical  surveyor  or  valuer 
instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the  property  is  situate  or 
elsewhere,  and  that  the  amount  of  the  loan  does  not 
exceed  two  equal  third  parts  of  the  value  of  the  property 
as  stated  in  the  report,  and  that  the  loan  was  made  under 
the  advice  of  the  surveyor  or  valuer  expressed  in  the 
report. 

This  and  the  following  subs,  replace  s.  4  of  the  T.  A.,  1888. 
**Can  lawfully       The  security  must  not  be  one  of  a  class  which  is  attended  with 
"  B*  "r'son        ^^^^ '  ^^y^  ^'  Fladgate,  1891, 1  Ch.  337 ;  or  which  in  other  respects 
QQly  »  and  independently  of  value,  is  improper:  Re  Walker^  59  L.  J.  Cb. 

386,  391 ;  Re  Turner,  1897,  1  Ch.  636,  541. 
"  Chargeable."       «  Chargeable,"  see  Re  C?iapman,  1896, 1  Ch.  323, 330 ;  but  see  S.  C, 

1896,  2  Ch.  763. 
"  Believed  to  It  was  held  in  Re  Somerset,  1894, 1  Ch.  231,  253,  that  the  words 

a  J  "7    .1       **  believed  to  be"  do  not  govern  the  words  "instructed  and  employed," 
and  employed."  ®^*    ^^  seems  the  surveyor  must  in  fact  be  so  instructed  and  em- 
ployed: see  also  Re  Walker ,  ubi  sup, ;  but  see  Be  Stuart^  1897,  2  Ch. 
583,  592. 
Surveyor's  To  keep  the  trustee  harmless  under  this  subs.,  the  certificate  of  the 

certificate.  surveyor  should  show : 
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(1)  That  the  loan  does  not  exceed  two-thirds  of  the  property  as          g.  g. 
estimated  by  the  surveyor  and  stated  in  the  report.  

(2)  Thskt  the  surveyor  advises  to  the  effect  that  the  loan  may  be  Invbstmehts. 
made  or  that  the  security  is  sufficiebt.  "^ 

The  Act  imposes  do  condition  as  to  the  components  of  value.    They   Components  of 
may  include  buildings,  mines,  timber,  or  valuable  rights  of  any  kind,  value. 
It  is  only  necessary  that  the  surveyor  advises  the  value  to  be  suffi- 
cient  In  the  case  of  mines  or  timber  of  large  value,  he  would  probably 
advise  some  special  provisions  as  to  working  or  cutting. 

The  statement  as  to  value  and  the  advice  must  be  in  the  report 
itself,  and  not  in  a  subsequent  letter  or  in  a  postscript  to  the  report. 
And  see,  for  cases  which  turned  on  the  sufficiency  of  a  surveyor's 
report,  Be  Walker ,  tibi  8up. ;  Be  Stttart,  ubi  sup. 

As  to  the  law  apart  from  the  Act,  see  Fry  v.  Tapson,  28  Gh.  D. 
268 ;  Smethurtt  v.  ffastinga,  30  %b.  490 ;  Be  Whitdey,  32  %h.  196  ;  33 
&  347 ;  12  App.  Ca.  727 ;  Be  Olive,  34  Ch.  D.  70 ;  Bae  v.  Meek,  14  App. 
Ca.  558 ;  Be  Salmon,  42  Ch.  D.  351 ;  Head  v.  Gould,  1898, 2  Ch.  260, 
266 ;  Sheffield,  Ac.,  Bldg.  Society  v.  AisHeiwod,  44  ib.  412.  In  Be  Olive 
aod  Be  Salmon,  the  security  consisted  of  small  houses  at  weekly  rents. 

As  to  retaining  authorized  securities,  see  Be  Chapman,  1896,  2  Ch. 
763. 

(2.)  A  trustee  lending  moDey  on  the  security  of  any 
leasehold  property  shall  not  be  chargeable  with  breach 
of  trust  only  upon  the  ground  that  in  making  such  loan 
he  dispensed  either  wholly  or  partly  with  the  production 
or  inyestigation  of  the  lessor's  title. 

A  trustee  purchasing  leaseholds  is  saved,  under  Y.  &  P.  A.,  s.  2  (1)   ParchaBe  of 
(taken  with  s.  15  of  this  Act),  and  under  C.  A.,  ss.  3  (1),  66,  from   leaseholds, 
inquiry  into  the  lessor's  title. 

(3.)  A  trustee  shall  not  be  chargeable  with  breach  of 
trost  only  upon  the  ground  that  in  effecting  the  purchase 
of  or  in  lending  money  upon  the  security  of  any  property 
he  has  accepted  a  shorter  title  than  the  title  which  a 
purchaser  is,  in  the  absence  of  a  special  contract,  entitled 
to  require,  if  in  the  opinion  of  the  court  the  title  accepted 
be  such  as  a  person  acting  with  prudence  and  caution 
would  have  accepted. 

(4)  This  section  applies  to  transfers  of  existing 
securities  as  well  as  to  new  securities,  and  to  inyestments 
made  as  well  before  as  after  the  commencement  of  this 
Act,  except  where  an  action  or  other  proceeding  was 
pending   with  reference   thereto  on  the  twenty-fourth 
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day  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

9. — (1.)  Where  a  trustee  improperly  advances  trust 
money  on  a  mortgage  security  which  would  at  the  time 
of  the  investment  be  a  proper  investment  in  all  respects 
for  a  smaller  sum  than  is  actually  advanced  thereon  the 
security  shall  be  deemed  an  authorized  investment  for 
the  smaller  sum,  and  the  trustee  shall  only  be  liable  to 
make  good  the  sum  advanced  in  excess  thereof  with 
interest. 

See  Be  Somerset,  1894, 1  Cb.  231,  253-4 ;  Re  Salmon,  42  Ch.  D.  351 ; 
Be  Turner,  1897, 1  Ch.  536,  541 ;  Head  v.  Oovid,  1898,  2  Ch.  250. 

(2.)  This  section  applies  to  investments  made  as  well 
before  as  after  the  commencement  of  this  Act  except 
where  an  action  or  other  proceeding  was  pending  with 
reference  thereto  on  the  twenty-fourth  day  of  December 
one  thousand  eight  hundred  and  eighty-eight 

For  further  provision  for  relief  of  trustees,  see  the  Judicial  Trustees 
Act,  1896,  s.  3,  and  n.  to  T.  A.,  1888,  s.  8. 


Vabious 

Powers  akd 

Duties  op 

Trustees. 


Part  II. — Various  Powers  and  Duties  op 

Trustees. 

Appointment  of  New  Trustees, 


i^5 


Power  of  jQ^ — n)  Where  a  trustee,  either  original  or  substituted, 

appointing  '^  .  '*.—._  p  — -       » 

new  trustees,     and  whether  appointed  by  a  court  or  otiierwise,  is  dead, 

rA^^*  ^^lA  /2^'x^1^^^™*^^^^  ^^^  ^^  *^®  United  Kingdom  for  more  them 
*^  -  ^-^  twelve  manths,  or  desires  to  be  discharged  from  aULgr 

an  J  of  the^  trusts  or  ^gowers^  reposed  in  or  conferred  on 
him,  or  refuses  or  is  unfit  to  act  thereiu,  or  is  incapable 
of  acting  therein,  then  the  person  or  persons  nominated 
for  the  purpose  of  appointing  new  trustees  by  the  instru- 
ment, if  any,  creating  the  trust,  or  if  there  is  no  snch 
person,  or  no  such  person  able  and  spilling  to  act,  then 
the  suryiying  or  continuing  trustees  or  trustee  for  the 
time  being,  or  the  personal  representatiyes  of  the  last 
surviying  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or  trustees 


^r^K 


»/> 


\nf-^  pi?A 
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in  the  place  of  the  trustee  dead,  remaining  ont  of  the        s.  lo. 
United  Kingdom,  desiring  to  be  discharged,  refusing,  or      vaeious 
being  unfit  or  being  incapable,  as  aforesaid.  Powers  and 

°  o  r         »  Doxies  op 

Tbubtees. 
As  to  an  appointment  in  the  room  of  an  ezecutor-tnutee,  see  Be  

Moon,  21  Ch.  D.  778 ;  Brovm  v.  Burdett,  40  Ch.  D.  244,  263 ;  Be  Executor- 
WiOey,  W.  N.,  1890, 1 ;  Eaton  v.  Daines,  W.  N.,  1894,  32 ;  Be  Earl  Tra»tee. 
of  Stamford,  1896, 1  Ch.  288,  297. 

See  8.  47,  wfrh,  as  to  the  powers  of  this  Act  in  relation  to  S.  L.  A,  S*  ^*  ^ 
trustees.  *''"^- 

The  powers  of  this  Act  for  the  appointment  of  new  trustees  are  by  TruBtaes  for 
s.  3  of  the  Trustees  Appointment  Act,  1890,-  taken  with  the  Inter-  "lipo^*.  &c-» 
pretation  Act,  1889,  s.  38  (1),  extended  to  the  case  of  land  acquired  P^^P^**"' 
and  held  on  trust  for  certain  religious  and  educational  purposes.    It 
is  conoeived,  however,  that  this  s.  would  apply,  subject  to  statutory 
proyisions  to  the  contrary,  to  all  property  held  on  charitable  trusts. 

See  Be  Moravian  Society,  26  Beav.  101 ;  Be  Earl  of  Stamford,  ubi  "Remaini 
mprh;  and  compare  Be  ArMb  &  Glass,  1891,  1  Ch.  601.    When  the  ^^^,*'J^J*'®  ^• 
event  happens,  a  beneficiary  may  call  upon  the  trustee  who  is  a  donee      '' 
of  the  power  to  appoint  a  new  trustee :  (yBeilly  v.  Alderson,  8  Hare,  ^/fTf-   (  ri  IRT. 
101;  the  trustee  should  communicate  with  the  beneficiaries  before  the 
appointment  is  made :  S.  C. 

The  8.  enables  a  trustee  to  retire  from  part  only  of  the  trusts,  and   Retirement 
gete  over  the  questions  raised  in  SavUe  v.  Couper,  36  Ch.  D.  520 ;  Be  ^^^^»'j^l^J 
Motifs  Trusts,  37  ib,  513,  516,  as  to  whether  this  could  be  done  trosts. 
without  the  aid  of  the  Court. 

This  8.  includes  the  case  of  disclaimer.  After  disclaimer,  which  Refiisal  to  act 
relates  back,  the  person  disclaiming  is  considered  as  never  having  been  t>»sclaimer. 
a  trustee,  but  up  to  the  time  of  disclaimer  the  trust  estate  remains 
vested  in  him,  otherwise  there  would  be  nothing  to  disclaim.  The 
estate  being  vested  in  him  on  trust  at  the  moment  of  disclaimer,  he 
necessarily  is  then  a  trustee,  and  a  trustee  who  refuses,  and  can  then, 
—but  not,  of  course,  afterwards  (see  Be  BirchaM,  tibi  infrh) — exercise 
the  powers  of  this  subs.  The  estate  passes  to  him  without  any  express 
assent,  but  subject  to  the  right  of  dissenting :  see  Lewin,  8th  ed.,  198 ; 
Smith  V.  Wheeler,  1  Vent.  128 ;  Siggers  v.  Evans,  5  Ell.  &  Bl.  367,  382 ; 
Standing  v.  Bowring,  31  Ch.  D.  282.  In  D*Adhemar  v.  Bertrand, 
35  Beav.  19,  it  was  assumed  that  a  disclaiming  trustee  was  included  , 

in  the  words  "  trustee  who  shall  refuse  to  act "  under  Lord  Cran worth's 
Act,  s.  27 ;  see  also  Lewin,  8th  ed.,  647.  Disclaimer  of  the  office  of 
trustee  is  also  a  disclaimer  of  the  legal  estate :  Be  Birchall,  40  Ch. 
D.  436. 

There  can  be  no  partial  disclaimer  of  a  trust :  Be  Lord  &  Fidlerton, 
1896, 1  Ch.  228. 

Bankruptcy  is  unfitness;  see  Be  Ba/rker's  TrwU,  1  Ch.  D.  43;  Be  "Unfit to  act." 
Adams'  Trust,  H'ih,  634 ;  Be  Hopkins,  19  %b.  61,  63 ;  Be  Boche,  2   "J^^^^""  °^ 
Dru.  &  War.  287 ; — ^though  there  may  be  exceptional  cases  where  the  Bankfaptcy. 
Court  will  not  exercise  the  powers  given  it  by  s.  25  (1),  infrh  (which 
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replaces  s.  147  of  the  Bankruptcy  Act,  1883,  repealed  by  this .  Act), 
to  remove  a  bankrupt  trustee :  see  the  two  first-mentioned  cases :  see 
also  Re  Wheeler  &  De  JRoehow,  1896, 1  Ch.  315,  322. 

A  lunatic  is  " incapable  of  acting" :  Be  Lemann's  Trusts,  22  Gh.  D. 
633 ;  Be  Elizaheth  Blake,  W.  N.,  1887,  173 ;  Be  Cutler,  39  Sol.  J. 
484 ;  and  a  new  trustee  can  under  this  s.  be  appointed  in  his  place 
(see  the  latter  case) ;  and,  consequently,  an  effectual  vesting  declaration 
can  be  made  under  s.  12,  in/rh.  And  as  to  the  appointment,  in 
Lunacy,  of  a  new  trustee,  where  the  donee  of  the  power  is  a  lunatic : 
see  Be  Shortridge,  1895, 1  Gh.  278.  But  the  s.  does  not  coyer  un'fitn^s 
or  incapacity  of  infancy :  Be  Tallatire,  W.  N.,  1885, 191. 

The  result  is  that  the  person  entitled  to  exercise  the  powers  of 
appointment  given  by  this  s.  can  effect  the  removal  of  an  absent,  or 
bankrupt,  or  lunatic  trustee,  and,  under  s.  12,  divest  him  of  the  trust 
estate  so  far  as  that  s.  applies. 

In  settlements  made  since  Lord  Granworth's  Act,  the  form  of  the 
ix>wer  generally  is  "that  A.  B.  shall  have  power  to  appoint  new 
trustees,"  without  specifying  in  what  cases.  Under  that  form,  the 
power  being  unlimited,  A.  B.  will  be  the  '*  person  nominated  for  the 
purpose  "  within  the  meaning  of  this  s. :  see  Walker  &  Hughes*  Can^ 
tract,  24  Gh.  D.  698.  But  if  the  power  expressly  specifies  the  cases 
in  which  an  appointment  may  be  made,  and  includes  only  some 
of  the  cases  mentioned  in  this  s.,  then  as  regards  the  remaining  cases 
the  donee  of  the  power  is  not  "  the  person  nominated  for  the  purpose  " 
within  this  s.,  and  the  appointment  must  be  made  -by  the  surviving 
or  continuing  trustee  or  his  personal  representatives :  see  Cecil  ▼. 
Langdon,  28  Ch.  D.  1 ;  Be  Wheeler  cfc  Be  Bochow,  1896, 1  Gh.  315. 
This  applies  whether  the  settlement  be  made  before  or  after  the 
commencement  of  this  Act.  As  to  the  different  purposes  for  which  * 
the  power  may  be  given,  see  S.  G.  321. 

A  power  to  appoint  new  trustees  continues,  notwithstanding  aliena- 
tion by  the  donee  of  the  power  of  all  his  interest  {Hardaker  v.  Moor- 
house,  26  Gh.  D.  417),  and  also  notwithstanding  a  decree  in  au 
administration  action,  but  then  it  should  be  exercised  with  the  sanction 
of  the  Gourt :  Be  Qadi,  23  Ch.  D.  134;  Th(mwL8  v.  Williams,  24  ib. 
558,  567-8 ;  Be  Hall,  W.  N.,  1885, 17.  But  an  appointment  without 
the  Court's  sanction  would  not  be  void. 

"  Instrument  '*  includes  Act  of  Parliament :  s.  50,  infrh. 

Where  persons  nominated  jointly  to  appoint  fail  to  agree,  an  appoint- 
ment may  be  made  under  this  s.,  on  the  footing  of  their  not  being 
"  able  and  willing  " :  Be  Sheppard's  Trusts,  W.  N.,  1888,  234 ;  and 
for  a  case  where  no  such  person  could  be  found,  see  Cradock  v.  Witliam, 
W.  N.,  1895,  75. 

A  continuing  trustee  is  one  who  is  to  continue  to  act  after  the 
completion  of  an  intended  appointment :  Be  Coates  to  Parsons,  34  Ch. 
D.  370.  A  trustee  who  has  made  up  his  mind  to  retire  is  not  a  con- 
tinuing  trustee  (but  see  subs.  4,  in/rh),  and  need  not  join  in  an 
appointment  by  his  co- trustee,  unless  it  is  shown  that  he  is  willing 
and  competent  to  act  under  subs.  4 :  Be  Coates  to  Parsons^ubi  sup. 
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Nor  is  he  a  sarviying  trustee  within  the  meaning  of  the  power,  though  s.  10. 

he  is  in  &ct  the  actual  survivor :  Travis  v.  lUingworth^  2  Dr.  &  Bm.  344.  

A  continuing  sole  trustee  is  not  bound  to  appoint  a  new  trustee :  „  various 

Peacock  v.  €oUing,  33  W.  R.  528,  where,  however,  the  will  contem-  duties  of 

plated  a  sole  trustee  acting.  Trustees. 

A  deceased  sole  trustee  is  a  "  last  surviving  or  continuing  trustee  " :  *   

jRe  Shafio'8  TrwU,  29  Ch.  D.  247.  "Lwt  ■nr- 

In  a  case  where  a  sole  surviving  trustee  appointed  general  executors,  ^^^^8  ?' 

and  also  special  executors  to  execute  the  trusts,  and  the  general  trustee." 

executors  obtained  probate,  and,  before  any  grant  to  the  special  Personal 

executors,  appointed  ne^  trustees,  the  appointment  was  held  good:  representatires 

£e  Farker's   Trusts,  1894,  1  Ch.  707.    It  would  appear  from  the  of  l?8t  sur- 

judgment  in  this  case  (see  p.  721),  that  executors  cannot  exercise  the  ^^^°8  "'^^  ®®* 
powers  of  this  s.  before  probate  is  granted,  and  that  it  is  not  competentf  ■    ^  W » «» *  ^  >  ^ 
for  a  testator,  by  appointing  special  executors  for  the  purposes  of  a  trust'  ■    /a  ,  (» >  *      '    '  t 
estate,  to  make  them  his ''personal  representatives  "for  purposes  of  this  s.,.'     4  h-*  '^  !        i 

It  seems  that  the  proving  and  acting  personal  representatives  can  Exercise  of 

alone  exercise  the  power,  and  that  the  concurrence  of  an  executor  who  powers  by  one 

renounces  or  does  not  act  is  unnecessary :  Earl  Granville  v.  M*NeiU,  executors 
7  Ha.  156,  but  it  is  conceived  that  aU  proving  or  acting  executors 
moat  join,  and  the  usual  practice  is  to  join  all. 

Personal  representatives  of  a  deceased  trustee  are  not  bound  to 
exercise  the  power :  Be  Sarah  Knighfs  Will,  26  Ch.  D.  82. 

•*  Writing  "  does  not  include  a  will :  Be  Parker's  Trusts,  vbi  sup.  "  May  by  writ- 
Donees  of  the  "power  may  not  appoint  themselves :  Be  Sheats,  42  *°K  appoint.     .^ 
Ch.  D.  522 ;  Be  Netoen,  1894,  2  Ch.  297 ;  and  see  Be  Shortridge,  Donee  appoint- 

1896, 1  Ch.  278.       .     .       :  .      .         .        .      ,     ■    A-:/.     ^.,    .  !°^  Jl^T /\'  • 

The  Court  will  not  appoint  where  there  is  a  person  able  and  willing  Ajipdintment 
to  do  so :  5e  Eigginbottom,  1892,  3  Ch.  132 ;  and  compare  the  cases  ^7  ^^^  Court. 
cited  in  the  note  above — "  Administration  Action ; "   but  see  Be 
Wheder  &  Be  Bochow. 

Where  a  private  Act  (passed  in  1869)  incorporated  the  27th  s.  of 
Lord  Cranworth's  Act,  enabling  the  appointment  of  new  trustees, 
with  a  qualification  that  every  appointment  should  be  made  with  the 
approbation  of  the  Court,  it  wa^  held,  after  the  repeal  of  the  latter 
Act,  that  an  appointment  could  be  made  under  the  power  conferred 
by  O.  A.,  8.  31,  and  that  the  qualification  did  not  apply :  Be  Lloyds s 
Trusts,  W.  N.,  1888,  20. 

The  registrars  in  the  Probate  Registry  have  refused  to  grant  letters 
of  administration  merely  for  the  purpose  of  enabling  the  power  given 
by  this  8.  to  be  exercised  where  there  are  no  assets.  As  to  grants  of 
adiuinistration  limited  to  trust  property,  see  In  the  Ghods  of  Vereher, 
1896, 1  Tr.  R.  200;  Be  BuUer,  1898,  P.  9;  or  to  a  trust  fund,  see  In 
the  Goods  of  Batdiffe,  1899,  1  P.  110. 

The  costs,  charges,  and  expenses  of,  and  incidental  to,  the  appoint-  Costs  of 
ment,  including  those  of  the  donee  of  the  power,  are  payable  out  of  the  appointment. 
trust  estate :  Harvey  v.  Oliver,  57  L.  T.,  N.  S.,  239,  which  shows  the 
items  to  be  included. 
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(2.)  On  the  appointment  of  a  new  trnstee  for  the  whole 
or  any  part  of  trust  property — 

Trust  property :  see  s.  50,  in/rh. 

This  subs,  applies  to  appointments  under  powers  in  trust  deeds,  as 
well  as  under  the  statutory  powers ;  see  subss.  5  and  6.  It  enables  tke 
appointment  of  more  new  trustees  than  one,  as  singular  includes 
plural  (see  last  note  to  C.  A.,  s.  2) ;  but  it  applies  only  where  there  is 
a  vacancy  as  to  the  whole  or  some  part  of  the  trust :  Re  Oregsoji's 
Trusts,  34  Ch.  D.  209 ;  Be  Nesbitfs  TnuU,  19  L.  R.  Ir.  509. 

(a)  The  number  of  trustees  may  be  increased  ;  and 
(&)  A  separate  set  of  trustees  may  be  appointed  for 
any  part  of  the  trust  property  held  on  trusts  dis- 
tinct from  those  relating  to  any  other  part  or  parts 
of  the  trust  property,  notwithstanding  that  no  new 
trustees  or  trustee  are  or  is  to  be  appointed  for 
other  parts  of  the  trust  property,  and  any  existing 
trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees ;  or,  if  only  one  trustee  was 
originally  appointed,  then  one  separate  trustee 
may  be  so  appointed  for  the  first-mentioned  part ; 
and 

This  subs,  replaces  s.  5  of  C.  A.,  1882,  and  s.  6  of  C.  A.,  189%  and 
must  be  read  with  the  words  *'  all  or  any  of  the  trusts,"  &c.,  in  subs. 
1,  above.  It  is  conceived  that  it  settles  the  questions  raised  in  SavUe 
V.  Covper,  and  Be  Mosses  Trusts  there  cited,  as  to  a  trustee's  power  to 
retire  from  part  only  of  the  trust. 

It  is  conceived  that  this  subs,  applies  where  two  funds  are  for  ike 
time  being  held  on  distinct  trusts,  though  they  may  ultimately  coalesce : 
as  was  the  case  in  Be  Hetherington^s  Trusts,  34  Ch.  D.  211 ;  Be 
Moss's  Trusts,  37  ih,  513 ;  in  which  cases,  however,  the  orders  appoint- 
ing the  separate  sets  of  trustees  were  made  on  applidations  under 
the  T.  A.,  1850 ;  and  the  Court  had,  by  that  Act,  power  to  do  so, 
independently  of  s.  5  of  the  C.  A.,  1882 :  see  Be  Mosses  Trusts,  ubi  sup. 
But  there  seems  no  reason  why  trusts  which  are  distinct  for  purpoises 
of  the  T.  A.,  1850,  should  not  be  so  for  purposes  of  this  subs. 

(o)  It  shall  not  be  obligatory  to  appoint  more  than 
one  new  trustee  where  only  one  trustee  was  origi- 
nally appointed,  or  to  fill  up  thp  original  number 
of  trustees  where  more  than  two  trustees  were 
originally  appointed ;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee  shall 
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not  be  discharged  ander  this  section  from  his  trust        s.  lo. 
unless  there  will  be  at  least  two  trustees  to  per-       various 
form  the  trust ;  and  Powers  and 

DUTIBS  OF 

Under  the  Lunacy  Act,  1890,  ss.  135, 136,  the  Judge  in  Lunacy       Trottbes. 

will  now,  where  a  lunatic  trustee  has  two  or  more  co-trustees,  vest  in  ,       T"" 

tnem  the  trust  estate,  although  by  so  doing,  the  number  of  trustees  trnstee 

will  be  diminished:  Re  Leon,  1892,  1  Oh.  348;    thus  altering  the  practice  in 

former  practice  in  lunacy,  as  laid  down  in  Be  Aston,  23  Ch.  D.  217.  lunacy. 

As  to  the  practice  of' the  High  Court  in  keeping  up  the  full  number  Practice  in 

of  tmstees,  see  note  on  s.  26  (1)  infrh.  High  Coart. 

Under  Lord  Cran worth's  Act,  the  appointment  of  a  single  trustee  Appointment 

wasnot  invalid:   Westo/Er^land  Bank  y.  Murch,  2S  Ch.D.lSSyUQ;  of  lees  than 

but  where  there  is  a  contrary  intention  expressed  in  the  instrument  original 

creating  the  trust,  it  would  be :  Be  Mercer,  38  Sol.  J.,  338 ;  Eulme  v.  ^^^^*J^'  ^"^""^ 
Svime,  2  Myl.  &  K.  682 ;  Earl  of  Lonsdale  v.  Beckett,  4  De  a.  &  Sm. 
73 ;  and  subs.  5,  infrh. 

(S)  Anj  assurance  or  thing  requisite  for  vesting  the 
trust  property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed 
or  done. 

This  subs,  must  be  read  in  connection  with  s.  12  (1),  infrh,  render- 
ing a  conveyance  of  tbe  trust  property  unnecessary,  except  in  cases 
within  subs.  3  of  that  s. 

(3.)  Every  new  trustee  so  appointed,  as  well  before 
M  after  all  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  shall  have  the  • 

same  powers,  authorities,  and  discretions,  and  may  in 
all  respects  act,  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust. 

As  to  liability  of  outgoing  trustee  for  defaults  of  new  trustee,  see 
Htad  V.  Gotdd,  1898,  2  Ch.  250.  And  see  on  this  subs.  Mara  v. 
Broume,  1896, 1  Ch.  199,  213. 

(4.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated 
trustee  in  a  will  but  dying  before  the  testator,  and  those 
relative  to  a  continuing  trustee  include  a  refusing  or 
retiring  trustee, 4f  willing  to  act  in  the  execution  of  the 
provisions  of  this  section. 

The  first  clause  of  this  subs,  does  not  enable  the  personal  representa-  Trustee  dying 
tivea  of  a  person  nominated  trustee,  but  dying  before  tbe  testator,  to   before  testator. 
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SS.  10,  11. 


Various 

powebs  and 

Duties  op 

Trustees. 


appoint  under  subs.  1 ;  the  deceased  person  was  never  a  surviviog  or 
continuing  trustee:  Nicholson  v.  FiM,  1893,  2  Gb.  511. 

On  the  second  clause,  see  subs.  1, above,  note  "Continuing  Trustee," 
and  Be  CoaU$  to  Parsons^  there  cited ;  also  Be  Cutler,  39  Sol.  J.  484. 


(5.)  This  section  applies  only  if  and  as  far  as  a  contrary 
Retiring         j|  intention  is  not  expressed   in  the  instrument,  ifany, 

trustee  willing'  ,  '  ^^  — —       .        '*-^*^u*. 

to  act.  '  creating,  the  trqst.  and  shall  have  effect  subject  to  the . 

'  terms  of  that  instrument  and  to  any  provisions  therein 
contained. 


"  Contrary 
intention." 


Where  under  an  instrument,  whether  dated  before  this  Act  or  sub- 
sequently, a  limited  power  to  appoint  new  trustees  is  given  to  a  speci- 
fied person,  say,  in  case  only  of  trustees  refusing,  the  power  given  to 
the  surviving  or  continuing  trustee  by  subs.  1  applies  to  all  the  other 
cases  there  mentioned,  and  the  omission  to  provide  for  all  those  cases 
is  not  sufficient  to  show  a  contrary  intention  within  this  subs. :  Me 
Wheeler  and  De  Bochow,  1896, 1  Ch.  315 ;  and  see  CecU  v.  Langdon, 
28  Ch.  D.  1 ;  Be  CoaUs  to  Parsons,  34  it.  370 ;  Be  LloycPs  Trusts, 
W.  N.,  1888,  20 ;  Cradock  v.  Witham,  1895,  W.  N.  75. 

For  cases  of  contrary  intention  as  to  number  of  trustees,  see  the 
three  cases  cited  at  end  of  note  to  subs.  2  (c),  suprh, 

(6.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

S.  10  of  this  Act  replaces  C.  A.,  s.  31 ;  C.  A.,  1882,  s.  5 ;  and  C.  A., 
1892,  8.  6. 


Retirement  of 
tinistee. 


11. — (1.)  Where  there  are  more  than  two  trustees,  if 
one  of  them  by  deed  declares  that  he  is  desirous  of  being 
''/  \  /^A^^^^  discharged  from  the  trust,  and  if  his  co-trustees 'and  sacli 
•  «      '  other  person,  if  any,  as  is  empowered  to  appoint  trustees, 

by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property, 
then  the  trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  without 
any  new  trustee  being  appointed  in  his  place. 

Under  this  subs,  the  continuing  trustees  alone  will  have  the  powers 
of  the  original  trustees.  The  due  discharge  of  one  of  several  trustees 
leaves  the  others  whole  and  sole  trustees  as  in  case  of  a  disclaimer : 
Cafe  V.  Bent,  5  Hare,  37.  If  the  power  be  merely  personal,  uncon- 
nected with  property — ^for  instance,  to  consent  to  a  marriage — ^it  is 
not  a  case  of  trusteeship  within  s.  10  and  this  s.  It  might  have 
been  disclaimed  under  G.  A.,  1882,  s.  6 ;  but  cannot,  it  would  seem, 
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be  released  under  G.  A.,  s.  62 :  see  Be  Eyrhy  and  WeUer  v.  Ker^  there  SS.  Al,  12. 

cited.  

This  Bulw.  does  not  contain  the  words  *•  all  or  any  of  the  trusts  or  p  ^^^^^^ 

powers,'*  &C.,  which  occur  in  s.  10  (1) ;  and  it  is  conceived  that  a  Duties  of 
trustee  cannot,  under  it,  be  discharged  from  part  of  *^  the  trust."  Trustees. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  No  discharge 
trust  property  in  the  continuing  trustees  alone  shall  be  trast^^^  ^ 
executed  or  done. 

This  subs,  must  be  read  in  connection  with  s.  12  (2),  in/rh. 

(3.)  This  section  applies  only  ii'  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  proyisions  therein 
contained. 

For  "  contrary  intention  "  as  to  number,  see  the  cases  cited  in  the   <<  Contrary 
note  to  5.  10  (2)  (c),  above.  intention." 

(4.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  s.  replaces  s.  32  of  the  C.  A. 

12. — (1.)  Where  a  deed  by  which  a  new   trustee  is  Vesting  of 
appointed  to  perform  any  trust  contains  a  declaration  by  !^^"'*  property 

*  *  *  •'  •'in  new  or 

the  appointor  to  the  effect  that  any  estate  or  interest  in  continuing 
any  land  subject  to  the  trust,  or  in  any  chattel  so  subject,  *'"***®*' 
or  the  right  to  recoyer  and  receiye  any  debt  or  Other 
thing  in  action  so  subject,  shall  vest  in  the  persons  who 
by  virtue  of  the  deed  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall  without  any 
conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that 
estate,  interest,  or  right. 

This  8.  applies  to  all  deeds  executed  after  the  commencement  of  the    Vesting 
C.  A-  by  which  a  new  trustee  is  appointed  to  perform  "  any  trust,"   declaration  on 
and  is  not  confined  to  cases  where  the  powers  of  that  Act  or  this  Act   **^  appoint- 
are  exercised.    As  singular  includes  the  plural,  it  also  applies  where 
more  new  trustees  than  one  are  appointed.    The  vesting  declaration 
may  therefore  now  be  used  on  an  appointment  of  a  trustee  in  the  ordi- 
nary mode  under  a  power  in  a  settlement,  and  whether  the  settlement 
be  dated  before  or  after  the  commencement  of  the  G.  A.    It  must  be   Must  be  by  and 
by  deed,  and  not  by  writing  merely,  though  the  mere  appointment  of  in  same  deed. 
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S.  12. 

Various 

Powers  and 

Duties  of 

Trustees. 

Stamp  duties. 

Chose  in 
action. 

No  declaration 
for  equities. 


Effect  of 
vestiDg  clause. 


Where  there 
should  he 
separate  deed. 


Mortgages. 


a  trustee  under  either  Act  may  be  by  writing  only ;  and  it  must  be 
contained  in  the  deed  appointiog  or  discharging  the  trustee. 

Thus,  as  under  the  old  practioe,  a  deed  will  always  be  necessary 
where  there  is  property  to  transfer,  and  will  be  chargeable  with  stamp 
duty  on  the  appointment  and  also  on  the  vesting  declaration :  HadgeU 
▼.  CommissionerB  of  Inl.  JRev.y  3  Ex.  D.  46.  In  the  case  of  a  chose 
in  action  notice  of  assignment  should  be  given. 

The  aid  of  this  s.  is  required  only  for  the  purpose  of  vesting  a  legal 
interest.  The  mere  appointment  of  a  new  trustee  or  several  new 
trustees  in  itself  operates  to  vest  all  equitable  interests  in  the  persons 
who  are  the  trustees  (Dodson  v.  PotveUt  18  L.  J.  Ch.  237),  and  the 
object  of  this  s.  is  to  extend  that  principle,  so  far  as  is  not  incon- 
venient, to  legal  estates  and  rights.  It  may,  however,  be  convenient 
to  have  the  proper  declaration  in  all  cases. 

The  words  '*  who  by  virtue  of  the  deed  become  and  are  the  trustees 
for  performing  the  trust "  include  the  old  trustees  as  well  as  the  new. 
The  new  trustees  become  trustees  by  virtue  of  the  deed,  but  do  not 
become  the  trustees  for  performing  the  trust,  imless  they  are  the  sole 
trustees.  The  new  and  the  old  trustees  together  become  the  trustees 
for  performing  the  trust.  But  where  there  are  no  old  trustees,  or  none 
continidng  to  act,  the  new  trustees  solely  become  the  trustees  for 
performing  the  trust. 

Gases  occur,  as  where  lands  are  purchased  with  settlement  money, 
in  which  it  may  be  convenient  to  have  a  separate  actual  conveyance. 
The  declaration  which  effects  the  vesting  of  the  other  property 
subject  to  the  settlement  will  then  omit  the  property  separately 
conveyed. 

As  to  the  use  to  be  made  of  this  subs,  in  mortgages  of  leaseholds  by 
sub-demise,  or  of  land  by  mere  deposit  of  title-deeds,  so  as  to  enable 
the  original  term,  or  the  legal  estate,  to  be  got  in  by  the  mortgagee, 
see  London  and  County  Bk.  v.  Goddard,  1897, 1  Ch.  642.^  Subs.  3 
does  not  prevent  it. 

(2.)  Where  a  deed  by  which  a  retiring  tnistee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any  con- 
veyance or  assignment,  operate  to  vest  in  the  continuing 
trustees  alone,  as  joint  tenants,  and  for  the  purposes  of 
the  trust,  the  estate,  interest,  or  right  to  which  the 
declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate 
or  interest  in  copyhold  or  customary  land,  or  to  jandcon- 
veyedjjy  way  of  mortgage  for  securing  money  subject  to 
the  trust,  or  to  any  such  share,  stock,  annuity,  or  property 


THE  TRUSTEE  ACT,  189S.  223 

as  is  only  transferable  in  books  kept  by  a  company  or        s.  12. 
other  body,  or  in  manner  directed  by  or  under  Act  of      various 

Parliament  Powers  and 

Duties  of 
TausrEES. 
The  objectB  of  subs.  3  are  to  save  the  rights  of  the  lord  as  regards  

ciutomary  land  (which  does  not,  it  is  conceiyed,  include  gavelkind   K^uons  for 

knd),  to  prevent  the  trusts  of  the  money  appearing  on  the  title  of  8*«™P*io°«- 

land  mortgaged,  and  to  reserve  to  companies  and  other  bodies  the 

right  to  require  transfers  of  their  stock  to  be  made  in  the  statutory 

foniL 

The  right  of  a  surrenderee  of  copyholds  before  admittance  is  a  legal   Sarrenderee 
interest  (Jarm.  on  Wills,  voL  i.  pp.  58,  59,  4th  ed. ;  Waineivright  v.   °*>*  admitted. 
Elwdl,  1  Mad.  627  ;  and  Phillipa  v.  Fhiaipa,  1  Myl.  &  K.  664,  there 
cited),  which  is  not  within  this  s. 

As  to  property  to  which  the  vesting  declaration  does  not  apply,  and   Vesting  order 
of  which  a  transfer  cannot  be  obtained,  a  vesting  order  will  be  made :   made. 
Be  RaMson's  Settlement,  W.  N.,  1883,  31 ;  He  Keeley's  IVtwte,  53 
L  T.  487. 

The  vesting  declaration  applies  only  to  an  estate  subject  to  the  trust  Trust  property 
Tated  in  a  person  who  was  or  is  trustee.  A  transfer  of  an  estate  out-  outstanding. 
Btanding  in  any  one  else  must  be  obtained  in  the  ordinary  way.  Thus, 
8ai^>08e  an  equity  of  redemption  to  be  conveyed  on  trust  for  sale,  aud 
the  mortgage  debt  to  be  afterwards  paid  ofT,  the  mortgagee  becomes  a 
trostee  of  the  legal  estate,  but  not  a  trustee  imder  the  deed  of  trust  for 
sale.  On  an  appointmeut  of  new  trustees  of  the  deed  the  vesting 
declaration  would  not  operate  to  get  in  the  legal  estate  vested  in  the 
mortgagee.  Subs.  2  applies  where  a  new  trustee  is  not  appointed,  but 
a  trustee  is  discharged.  As  to  registered  land,  see  L.  T.  A.,  s.  49  ; 
L  T.  R.,  r.  101. 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry,  the  person  or  persons  making  the  declaration 
shall  be  deemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act. 

iThis  subs,  makes  it  necessary  to  search  in  Deeds  Registries  against  Registry 
^j  person  having  power  to  appoint  new  trusted  as  well  as  against  searches, 
^e  trustees. 

(5.)  This  section  applies  only  to  deeds  executed  after 
the  thirty-first  of  December  one  thousand  eight  hundred 
and  eighty-one. 

This  8.  replaces  C.  A.,  s.  34. 
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SS.  13, 14. 

Various 

Powers  and 

Duties  of 

Trustees. 

Power  of 
trastee  for  sale 
to  sell  by 
attctioD,  Ac. 


Any  part. 


Terms  of  sale. 


As  to  sale  of 
trust  property 
along  with 
other  property. 


Words  re- 
quired in  trust 
for  or  power 
of  sale. 


Power  to  sell 
subject  to 
depreciatory 
conditions. 


Pwrohcue  and  Sale. 

13. — (1.)  Where  a  truat  for  sale  or  a  power  of  sale  of 
property  k  vested  in  a  trustee,  he  may  sell  or  concur 
with  any  other  person  in  selling  all  or  any  part  of  the 
property,  either  sabject  to  prior  charges  or  not,  and  either 
together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  any  such  conditions  respecting  title  or 
evidence  of  title  or  other  matter  as  the  trustee  thinks  fit, 
with  power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
any  auction,  or  to  rescind  any  contract  for  sale  and  to 
re-sell,  without  being  answerable  for  any  loss. 

This  B.  operates  to  supply  the  common  form  proyisions  of  a  trost  for 
sale  or  a  power  of  sale. 

As  to  the  force  of  the  words  "any  part  of  the  property,"  see  Ba^ 
chddor^  v.  Yates,  38  Ch.  D.  112 ;  DayreU  v.  Hoare,  12  A.  &  E.  356  ; 
Buckley  v.  HtweU,  29  Beav.  546. 

**  Subject  to  any  such  conditions :"  as  to  the  extent  of  the  trustee's 
discretion,  compare  Hawhdey  v.  (hUram,  1892,  3  Gh.  359. 

As  to  the  duty  of  trustees  where  trust  property  is  sold  along  with 
other  property  not  subject  to  the  trust,  see  Rede  y.  Oakes,  4  D.  J.  & 
S.  505 ;  Cooper  A  AUen's  Contract,  4  Gh.  D.  802 ;  Be  Parker  &  Beeches 
Contract,  W.  N.,  1887,  27.  The  trustees  must  exercise  their  powers 
in  a  reasonable  manner :  Dunn  v.  Flood,  25  Gh.  D.  629 ;  28  Q>,  586, 
591 ;  but  as  to  depreciatory  conditions  of  sale,  see  s.  14. 

A  sufiScient  trust  for  sale  may  now  be  created  by  using  the  words 
"  upon  trust  to  sell  the  said  premises,"  and  a  sufficient  power  of  sale 
by  using  the  words  ^'  with  power  to  sell  the  8»d  premises,"  without 
more,  and  the  survivors  can  sell  (see  s.  22) ;  but  it  is  advisable  to 
specify  precisely  who  are  to  execute  the  trust  or  power. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power,  and  shall  have  effect  subject  to  the  terms 
of  that  instrument  and  to  the  proyisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power 
created  by  an  instrument  coming  into  operation  after  the 
thirty-first  of  December  one  thousand  eight  hundred  and 
eighty-one. 

This  s.  replaces  G.  A.,  s.  35. 

14.-^(1.)  No  sale  made  by  a  trustee  shall  be  impeached 
by  any  beneficiary  upon  the   ground  that  any  of  the 
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oonditioDs  subject  to  which  the  sale  was  made  may  have  ss.  u,  15, 16. 
been  nnnecessarily  depreciatory^  unless  it  also  appears      various 
that  the  consideration  for  the  sale  was  thereby  rendered    Powers  and 

J  ''  Duties  of 

inadequate.  •  Trustees. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the  execution 
of  the  conyeyauce,  be  impeached  as  against  the  purchaser 
upon  the  ground  that  any  of  the  conditions  subject  to 
which  the  sale  was  made  may  have  been  unnecessarily 
depreciatory^  unless  it  appears  that  the  purchaser  was 
acting  in  collusion  with  the  trustee  at  the  tfme  when  the 
contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee, 
shall  be  at  liberty  to  make  any  objection  against  the 
title  upon  the  ground  aforesaid. 

(4.)  This  section  applies  only  to  sales  made  after  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight 

This  s.  replaces  T.  A.  1888,  s.  3 ;  and  as  to  the  law  apart  from 
Statute,  see  Dtmn  v.  Flood,  cited  on  s.  13,  ahove. 

15.  A  trustee  who  is  either  a  vendor  or  a  purchaser  Power  to  sell 
may  sell  or  buy  without  excluding  the  application  of  37  ^^^33  y^^^ 
section  two  of  the  Vendor  and  Purchaser  Act,  1874.  ^  78. 

This  s.  replaces  Y.  and  P.  A.,  s.  3.  For  a  like  indemnity  to  a 
trustee  adopting  the  0.  A.,  see  C.  A.^  s.  66. 

16.  When  any  freehold  or  copyhold  hereditament  is  Married 
vested  in  a  married  woman  as  a  bare  trustee  she  may  ^oman  as  bare 

•^     trustee  may 

convey  or  surrender  it  as  if  she  were  a  feme  sole.  convey. 

When  a  married  woman  holds  a  mortgage  security  on  trust,  she  is  As  to  a  mort- 

not  a  trustee  of  the  land,,  but  only  of  the  money  secured.    It  is  con-  g&ge  held  on 

oeived  that  under  s.  20,  and  notwithstanding  the  case  of  Be  Edrk-  ^^^^^' 

ness  &  AUsopp,  1896,  2  Ch.  358,  she  can,  with  the  other  trustees  (if  (?^0x)  /'c/i  <f^ 

any),  and  without  her  husband  (see  M.  W.  P.  A.,  s.  24),  give  a  good  ^  /Vct-#-i-A5£. 
receipt  for  the  mortgage  money.    The  money  being  paid  (as  to  j^^j^,,,,^^  c^Ji^4 
which  a  recital  in  a  reconveyance  would  seem  sufficient),  she  becomes 
a  bare  trustee,  and  can  reoonvey  without  the  deed  being  acknowledged 

by  her ;  see  Brooke  &  FremliTif  1898,  1  Gh.  at  p.  651.    If  this  is  l^OC-^^^^*/* 

not  80,  it  will  never  be  safe  to  take  a  reconveyance  from  a  married  Av<rt^^  f  ^O^ 

voman  except  by  an  acknowledged  deed  unless  she  is  shown  not  to  ^             r 

be  a  trustee.    A  transfer  cannot  escape  acknowledgment  except  by  ^  *  f  • 

Q 


TttxttrrmoBr  aux,  1.880:' 
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SS.  16, 17.  showing  thiB,  or  unless  the  mortagees  are  given  a  general  power  of 

,,  appointment. 

T  ABIOUS 

Powers  aud        ^^^^  ^  replaces  V.  and  P.  A.,  s.  6 ;  and  see  the  note  to  the  re- 

DuTiEs  OF  pealed  s. 
Trustees. 


Power  to 
authorizA 
receipt  of 
money  by 
banker  or 
solicitor. 


44  &  45  Vict, 
c.  41. 


''A  trustee. 


>f 


Indorsed 
receipt. 


Solicitor  also  a 
trustee. 


Payment  on 
release. 


Various  Powers  and  LiabiliUes, 

17 . — (1.)  A  trustee  may  appoint  a  solicitor  to  be  his 
agent  to  receive  and  give  a  discharge  for  any  money  or 
valuable  consideration  or  property  receivable  by  the 
trustee  under  the  trust,  by  permitting  the  solicitor  to 
have  the  custody  of,  and  to  produce,  a  deed  containing 
any  such  receipt  as  is  referred  to  in  section  fifty-six  of 
the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and  a 
trustee  shall  not  be  chargeable  with  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in  making 
any  such  appointment;  and  the  producing  of  any  such 
deed  by  the  solicitor  shall  have  the  same  validity  and 
effect  under  the  said  section  as  if  the  person  appointing 
the  solicitor  had  not  been  a  trustee. 

An  attorney  of  a  trustee,  under  a  general  power  of  attorney,  canuot 
authorize  a  receipt  under  this  (or,  it  would  seem,  the  following)  subs. 
(Be  HetUng  «i  Merton,  1893,  3  Ch.  269) ;  though  with  express  power 
he  could :  S.  C,  p.  280. 

Though  this  subs,  uses  the  expression  "  deed  containing  any  such 
receipt  as  referred  to  in "  G.  A.,  s.  56,  it  is  conceived  that  it  applies 
where  the  receipt  is  endorsed  as  well  as  where  it  is  in  the  body  of  the 
deed.  The  indorsement  is  part  of  the  deed,  and  moreover  an  indorsed 
receipt  is  expressly  referred  to  in  s.  56. 

Where  the  solicitor  is  himself  one  of  the  trustees  it  is  conceived  that 
this  subs,  does  not  enable  payment  to  be  made  to  him  as  solicitor  for 
himself  and  co-trustees.  Such  payment  would  be  a  payment  to  one  of 
several  trustees  and  not  a  good  payment. 

And  it  is  conceived  that  payment  to  a  solicitor  pFodncing  a  deed  of 
release  executed  by  trustees  would  not  be  a  sufficient  discharge  for  the 
money  or  property  in  respect  of  which  the  release  is  given  :  see  note 
to  0.  A.,  s.  56, 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be 
his  agent  to  receive  and  give  a  discharge  for  any  money- 
payable  to  the  trustee  under  or  by  virtue  of  a  policy  of 
assurance,  by  permitting  the  banker  or  solicitor  to  have 
the  custody  of,  and  to  produce,  the  policy  of  assurance 
with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall 
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not  be  chargeable  with  a  breach  of  trust  by  reason  only     ss.  17,  is. 
of  his  haying  made  or  concurred  in  making  any  such      various 

appointment.  Powers  and 

Ddties  of 
There  k  nothing  as  to  a  policy  of  assurance  in  0.  A.,  s.  56 ;  it  would      Trustebl 

seem,  therefore,  that  payment  is  more  safely  made  to  a  trustee's  soli- 

citor  producing  a  policy,  than  to  an  ordinary  person's  solicitor  :  Viney   Policies. 

V.  ChapLin ;  Ex  parte  Smribanks,  cited  on  G.  A.,  s.  56. 

As  to  payment  into  court,  see  Life  Assurance  Companies  (Payment 

into  Court)  Act,  1896. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee 
from  any  liability  which  he  would  have  incurred  if  this 
Act  had  not  been  passed,  in  case  he  permits  any  such 
money,  yaluable  consideration,  or  property  to  remain  in 
the  hands  or  under  the  control  of  the  banker  or  solicitor 
for  a  period  longer  than  is  reasonably  necessary  to  enable  (ff^)AC-  i^/. 
the  banker  or  solicitor  (as  the  case  may  be)  to  pay  or  (fG/i)/cC  S^ 
transfer  the  same  to  the  trustee. 

(4.)  This  section  applies  only  where  the  money  or 
raluable  consideration  or  property  is  received  after  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight. 

(5.)  Nothing  in  this  section  shall  authorize  a  trustee 
to  do  anything  which  he  is  in  express  terms  forbidden  to 
do,  or  to  omit  anything  which  he  is  in  express  terms 
directed  to  do,  by  the  instrument  creating  the  trust. 

This  s.  replaces  T.  A.,  1888,  s.  2,  with  the  addition,  for  its  special 
porpoees,  of  the  general  saving  in  s.  12  (2)  of  that  Act.  The  special 
re-enactment  in  this  b.,  of  s.  12  (1)  of  that  Act  (which  makes  the  Act 
apply  generally  as  well  to  trusts  created  by  iuatrument  executed 
before,  as  to  trusts  created  after,  its  passing),  is  unnecessary,  owing  to 
the  express  terms  of  subs.  4 :  compare  C.  A.,  s.  56. 

18- — (!•)  ^  trustee  may  insure  against  loss  or  damage  Power  to 
by  fire  any  building  or  other  insurable  property  to  any  j^^^^^f^ 
amount  (including  the  amount  of  any  insurance  already 
on  foot)  not  exceeding  three  equal  fourth  parts  of  the 
full  yalue  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other  property  subject  to  the 
same  trusts,  without  obtaining  the  consent  of  any  person 
who  may  be  entitled  wholly  or  partly  to  such  income. 

Q  2 
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ss.  18, 19.         (2.)  This  section  does  not  apply  to  any  building  or 

Various      property  which  a  trustee  is  bound  forthwith  to  convey 

Powers  and   absolutely  to  any  beneficiary  upon  being  requested  td 

Ddties  of       , 

TRUffTEES.         ^O  SO. 

(3.)  This  section  applies  to  trusts  created  either  before 

or  after  the  commencement  of  this  Act,  but  nothing  in 
this  section  shall  authorize  any  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do«  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust. 

This  8.  replaces  T.  A.,  1968,  s.  7,  with  the  addition,  for  its  special 
purposes,  of  the  general  enactment  in  s.  12  of  that  Act. 

As  to  the  law  apart  from  the  Act,  see  lie  Fowler^  16  Gh.  D.  723 ; 
Fry  V.  Fry^  27  Beav.  147 ;  Lewin  on  Truste,  8th  ed.,  580.  And  as 
to  a  trustee's  right  to  indemnity  out  of  the  trust  property  for  money 
expended  in  its  preservation,  see  Be  Ledie,  23  Ch.  D.  652 ;  Falche  ▼. 
Scottish  Imperial  Insurance  Co.,  34  ib,  234 ;  Re  Earl  qf  WinchiUea, 
39  ib.  168. 

The  s.  was  not  meant  to  alter  the  incidence  of  the-  payments  as 
between  tenant  for  life  and  remainderman :  Be  Baring,  1893, 1  Ch. 
61,  for  the  principles  as  to  which,  see  that  case,  and  Be  CowHer^  34 
Ch.  D.  136 ;  Bebney  v.  Eckett,  39  Sol.  J.,  44 ;  Be  Bedding,  1897, 1  Ch. 
876 ;  Be  TomlitiiKm,  1898, 1  Ch.  232. 

19* — (!•)  A  trustee  of  any  leaseholds  for  lives  or  years 
which  are  renewable  from  time  to  time,  either  under  any 
covenant  or  contract,  or  by  custom  or  usual  practice,  may, 
if  he  thinks  fit,  and  shall,  if  thereto  required  by  any 
person  having  any  beneficial  interest,  present  or  future, 
or  contingent,  in  the  leaseholds,  use  his  best  endeavours 
to  obtain  from  time  to  time  a  renewed  lease  of  the  same 
hereditaments  on  the  accustomed  and  reasonable  terms, 
and  for  that  purpose  may  from  time  to  time  make  or 
concur  in  making  a  surrender  of  the  lease  for  the  time 
being  subsisting,  and  do  all  such  other  acts  as  are 
requisite:  Provided  that,  where  by  the  terms  of  the 
settlement  or  will  the  person  in  possession  for  his  life  or 
other  limited  interest  is  entitled  to  enjoy  the  same  without 
any  obligation  to  renew  or  to  contribute  to  the  expense 
of  renewal,  this  section  shall  not  apply  unless  the  consent 
in  writing  of  that  person  is  obtained  to  the  renewal  on 
the  part  of  the  trustee. 


Power  of 
trustees  of 
renewable 
leaseholds  to 
renew  and 
raise  money 
for  the 
purpose. 
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SS.  19,  20. 

Various 

powebs  and 

doties  of 

Tbubtees. 


(2.)  If  money  is  required  to  pay  for  the  renewal,  the 
trostee  effecting  the  renewal  may  pay  the  same  ont  of 
any  money  then  in  his  hands  in  trust  for  the  persons 
beneficially  interested  in  the  lands  to  be  comprised  in 
the  renewed  lease,  and  if  he  has  not  in  his  hands  sufficient 
money  for  the  purpose,  he  may  raise  the  money  required 
by  mortgage  of  the  hereditaments  to  be  comprised  in  the 
renewed  lease,  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  uses  or  trusts  to  which  those  here- 
ditaments are  subject^  and  no  person  adyancing  money 
npon  a  mortgage  purporting  to  be,  under  this  power  shall 
be  bound  to  see  that  the  money  is  wanted,  or  that  no 
more  is  raised  than  is  wanted  for  the  purpose. 

(3.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act,  but  nothing  in 
this  section  shall  authorize  any  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust. 

This  8.  replaces  T.  A.  1888,  ss.  10, 11,  with  the.  addition,  for  its 
special  purposes,  of  s.  12  of  that  Act.  The  s.  is  not  intended  to  alter 
lialalities  as  between  tenant  for  life  and  remainderman :  Be  Baring^ 
1893, 1  Ch.  61.  The  costs  of  carrying  out  the  powers  of  the  s.  are  dis- 
tribntable  between  those  persons  in  proportion  to  their  enjoyment  of 
the  estate  :  see  that  case. 

20. — (1.)  The  receipt  in  writing  of  any  trustee  for  any  Power  of 
money,  securities,  or  other  personal  property  or  effects  ^^^^  receipta. 
payable,  transferable,  or  deliverable  to  him  under  any 
trust  or  power  shall  be  a  su£5cient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  mis- 
application thereof. 

(2.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  s.  replaces  C.  A.,  s.  36.  It  and  that  s.  are  more  comprehensive  Receipt  clause 
than  8.  29  of  Lord  Cran worth's  Act,  which  was  confined  to  money   extended, 
payable  under  trusts  or  powers  created  after  the  passing  of  that  Act 
(a.  34).    The  power  to  give  receipts  conferred  by  22  &  23  Vict.  c.  36, 
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SS.  20,  21. 

Various 

Powers  and 

Duties  of 

Trustees. 

Application  of 
this  8. 

£ffect  of 
statutorj 
receipt  clause. 


Not  retro- 
spective as  to 
receipts. 


Power  for 
ezecntors  and 
trustees  to 
coDfipoundi  &c. 


s.  23,  bad  a  eimilar  limited  operation :  see  Lewin  on  Trusts,  8tb  ed., 
p.  452. 

Where  trustees  for  sale,  having  do  express  power  to  give  receipts, 
had  sold  to  a  railway  company,  the  power  given  by  this  Act  was  held 
to  apply,  and  the  purchase-money,  which  had  been  paid  into  Court, 
was  ordered  to  be  paid*  to  them  without  serving  the  cestuis  que  trust : 
Thomases  SetUemeat,  W.  N.,  1882,  7 ;  but  the  Court  may  refuse :  Be 
Smith,  40  Ch.  D.  386. 

All  trustees  having  now  a  complete  statutory  power  to  give  a 
discharge  for  the  funds  of  which  they  are  trustees,  it  not  only  is  not 
necessary  to  inquire  as  to  a  receipt  clause,  but  it  is  also  not  material 
to  inquire  whether  the  funds  have  become  vested  absolutely  in  any 
bene6cial  owner,  which  would  ^ut  an  end  to  the  operation  of  the 
receipt  clause  operating  by  contract  only.  In  every  case  payment  or 
transfer  to  duly  appointed  trustees  operates  as  a  good  discharge  what- 
ever may  be  the  position  of  the  beneficial  ownership.  Though  this 
s.  is  especially  made  retrospective  so  as  to  include  trusts  oreated  before 
1894,  yet  it  only  applies  to  receipts  under  such  trusts  after  1893. 
C.  A.,  8.  36,  covers  receipts  given  between  1881  and  1894 :  see  the 
Interpretation  Act,  1889,  s.  38  (2)  (6). 

The  receipt  should  be  expressed  to  be  given  by  the  trustee  as  such  : 
Miller  v.  Douglae,  56  L.  J.  Ch.  91. 

21. — (1.)  An  executor  or  administrator  may  pay  or 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
suf&cient. 

(2.)  An  executor  or  administrator,  or  two  or  more 
trustees,  acting  together,  or  a  sole  acting  trustee  where 
by  the  instrument,  if  any,  creating  the  trust  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers 
thereof,  may,  if  and  as  he  or  they  may  think  fit,  accept 
any  composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property,  real  or  personal,  ^claimed,  and 
may  allow  any  time  for  payment  for  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration, 
or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whether  relating  to  the  testator's  or  intestate's  estate  or 
to  the  trust,  and  for  any  of  those  purposes  may  enter 
into,  give,  execute,  and  do  such  agreements,  instruments 
6f  composition  or  arrangement,  releases,  and  other  things 
as  to  him  or  them  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by  any  act  or  thing 
so  done  by  him  or  them  in  good  faith. 

(3.)  This  section    applies   only  if  and    as  far    as   a 
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contrary  intention  is  not  expressed  in  the  instrumenty  ss.  21, 22. 

if  any,  creating  the  tmst,  and  shall  have  effect  snbject  yl^us 

to  the  terms  of  that  instrument,  and  to  the  provisions  Powers  ahd 

therein  contained.  tbuotkes. 

(4.)  This  section  applies  to  execntorshtps,  administra-  

toiships  and  trusts  constituted  or  created  either  before 
or  after  the  commencement  of  this  Act. 

This  s.  replaces  G.  A.,  s.  37,  but  extends  to  an  administrator,  who 
was  not  within  that  s. :  Re  Clay  A  Te&ey,  Ip  Ch.  D.  3. 

It  is  conceiyed  that  where  there  are  two  or  more  trustees  they  must  jl^.^ 

all  set  together  under  this  s.,  except  \n  trusts  of  a  public  character,         ,  ^       fftW^ 
or  where  there  is  a  special  authority  for  the  majority  to  bind  the         /\>^     »   » mf^ 
minority :  see  Lewin  on  Trusts,  8th  ed.,  pp.  259,  691 ;  Luke  v.  8<mth  ^o) 

KmnngUm  Hotd  Co.,  11  Ch.  D.  121, 125-6.  /  (^     /  y\y 

"Compromise : "  see  West  of  England  Bank  v.  Murch,  23  Ch.  T>.       ^      ^      (/ 


^4i:P 


138;  Sheffield  <fec.  BttOding  Society  v.  Aizlewood,  44  ih.  412,  pp.  461-  ^  ^ 

8;  Snealh  v.  Valley  Gold,  Limited,  1893, 1  Ch.  477  ;  Mercantile  In-  fr\AjtJ^    \^ 

^wbment  Co.  v.  International  Co,  of  Meonco,  ib.,  p.  484,  n. ;  The  same 

▼.  Biver  Plate  Trust  <fcc.  Co.,  1894, 1  Oh.  578 ;  Be  Lands  Allotment  _       ^ 

C59.,  ib.  616,  630,  637 ;  Huddersfidd  Bk.  v.  Lister  A  Sons,  1895,  2  Ch.  |.  > 

273, 278, 282:-3,*286. 

22. — (1.)  Where  a  power  or  trust    is  given  to  or  Powers  of  two 
Tested  in  two  or  more  trustees  jointly,  then,  unless  the  H^^ 
contrary  is  expressed  in  the  instrument,  if  any,  creating 
the  power  or  trust,  the  same  may  be  exercised  or  per- 
fonned  by  the  survivor  or  survivors  of  them  for  the  time 
being.- 

(2.)  This  section  applies  only  to  trusts  constituted 
after  or  created  by  instruments  coming  into  operation 
after  the  thjr^-first  day  of  December  one  thousand  eight 
hundred  and  eighty-one. 

This  B.  replaces  C.  A.,  s.  38  (which  expressly  mentions  executors 
sod  executorships,  as  well  as  trustees  and  trusts :  but  see  T.  A.  s.  60, 
iifih,  for  meaning  of  '*  trust "  and  "  trustee  "  in  this  Act) ;  and  com- 
paiethe  Act  21  Hen.  8,  c.  4. 

This  B.  removes  any  difficulty  as  to  whether  one  surviving  executor  As  to  sunrivor 
eaa  sell  under  a  devise  to  executors  to  sell  (see  Sug.  Powers,  126  et  of  ezecntors 
«j.,  8th  ed.) ;  but  it  does  not  ^ect  the  rule  that  a  power  to  two  or  *®*"'*?'   ^      f  ^.IaC 
nwre  by  name,  who  are  not  executors,  being  a  personal  power,  will  /*^  * 

not  survive :  Sug.  Powers,  128,  8th"ed.  0^<^)  ^       ' 

As  to  an  executor  who  renounces  probate,  see  20  &  21  Vict.  c.  77,   Ezectitor 
8. 79,  and  Crawfiyrd  v.  Fw^haw,  43  Ch.  D.  643 ;  and,  on  appeal,  1891,   renouncing. 
2  Ch.  261 ;  In  the  Goods  of  Stiles,  1898,  P.  12. 
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SS.  23, 24. 

Various 

Powers  and 

Duties  of 

Trustees. 

Exoneration  of 
trnstees  in 
respect  of 
certain  powers 
of  attorney. 


Implied 
indemnity  of 
trnstees. 


23.  A  trastee  acting  or  paying  money  in  good  faith 
under  or  in  pursuance  of  any  power  of  attorney  shall  not 
be  liable  for  any  such  act  or  payment  by  reason  of  the 
fact  that  at  the  time  of  the  payment  or  act  the  person 
who  gave  the  power  of  attorney  was  dead  or  had  done 
some  act  to  avoid  the  power,  if  this  fact  was  not  known 
to  the  trustee  at  the  time  of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  affect 
the  right  of  any  person  entitled  to  the  money  against 
the  person  to  whom  the  payment  is  made,  and  that  the 
person  so  entitled  shall  have  the  same  remedy  against 
the  person  to  whom  the  payment  is  made  as  he  would 
have  had  against  the  trustee. 

Tills  B.  replaces  s.  26  of  Lord  St.  Leonard's  Act  (22  &  23  Vict.  c. 
35) :  compare  C.  A.,  b.  47 ;  and  see  Lewin  on  Trusts,  8th  ed.,  pp. 
353-4. 

24.  A  trustee  shall,  without  prejadice  to  the  pro- 
visions of  the  instrument,  if  any,  creating  the  trust,  be 
chargeable  only  for  money  and  securities  actually 
received  by  him  notwithstanding  his  signing  any  receipt 
for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or 
defaults,  and  not  for  those  of  any  other  trustee,  nor  for 
any  banker,  broker,  or  other  person  with  whom  any  trust 
moneys,  or  securities  may  be  deposited,  nor  for  the 
insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own 
wilful  default;  and  may  reimburse  himself,  or  pay  or 
discharge  out  of  the  trust  premises,  all  expenses  incurred 
in  or  about  the  execution  of  his  trusts  or  powers. 

This  s.  replaces  s.  31  of  Lord  St.  Leonard's  Act  (22  &  23  Vict, 
c.  35) :  see  Lewiu  on  Trusts,  8th  ed.,  p.  274 ;  Speight  v.  Oaunt, 
9  App.  Ca.  1 ;  iJe  Brier,  26  Ch.  D.  238  (with  Lord  Selbome's  remarks, 
at  p.  243,  as  to  the  efifect  of  the  enactment) ;  Robinson  v.  Harkin^ 
1896,  2  Gh.  415  (money  deposited,  for  future  investment,  with  an 
outside  broker). 

*'  Wilful  default :  "  see  Re  Smith,  1896, 1  Ch.  71 ;  as  to  «  expenses  " 
out  of  capital,  see  Re  Bennett,  1896, 1  Ch.  778.  See  as  to  claims  for 
statute-barred  debts,  Budgett  v.  B,,  1895,  1  Ch.  202. 
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Part  III. — Powers  of  the  Court.  ^^^ 

,^_                                     ^_  PoWERfi   OP 

AppoirUment  of  Neiv  Trustees  and  Vesting  Orders.  the  Court. 


25. — (1.)  The  High  Court  may,  whenever  it  is  expedient  Power  of  the 
to  appoint  a  new  trustee  or  new  trustees,  and  it  is  found  ^pofnt^^e^ 
inexpedient,  difficult,  or  impracticable  so  to  do  without  trustees, 
the  assistance  of  the  Court,  make  an  order  for  the  appoint-    r     -\  ^ ^ .  /(^^ 
inent  of  a  new  trustee  or  new  trustees  either  in  substitu-    J  y  jT 

tion  for  or  in  addition  to  any  existing  trustee  or  trustees,        yi\^  .  r  ~ 
or  although  there  is  no  existing  trustee.    In  particular        ^  >^ 

and  without  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trustee  who  is 
convicted  of  felony,  or  is  a  bankrupt, 

This  subs,  replaces  T.  A.,  1850,  s.  32 ;  T.  A.,  1862,  ss.  8,  9 ;  s.  332 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1867 ;  and  s.  147  of  the 
Bankruptcy  Act,  1883  (English). 

An  order  was  made  under  this  s.  in  Be  Wheeler  &  Be  Bochow,  1896, 
1  Ch.  315-6,  323,  though  the  continuing  trustees  might,  under  s.  10, 
have  made  the  appointmcDt ;  but  see  Be  Higginhottom^  1892, 3  Ch.  132. 

See  Be  SmirthwaMs  Trusts,  11  Eq.  251 ;  Be  Dixon's  Trusts,  12   No  existing 
il  214 ;  Be  GiUetfs  Trusts,  26  W.  R.  23 ;  Be  Moore,  21  Cb.  D.  773.      *''"**^^- 

See,  as  to  the  principle  on  which  the  discretionary  power  of  the    Bankrupt 
Court  to  remove  a  bankrupt  trustee  will  be  exercised,  Be  Adams'  trustee. 
Trust,  12  Ch.  D.  634 ;  Be  Barker's  Trust,  1  ib.  43 ;  Be  Betts,  41  Sol. 
J.  209. 

For  case  where  trustee  was  physically  infirm,  see  Be  Weston,  W.  N. 
1898, 151  (10) ;  43  Sol.  J.  29. 

As  to  the  principles  which  guide  the  Court  in  the  choice  of  a  trustee, 
see  Be  Tempest,  L.  R.  1  Ch.  485. 

As  to  appointment  of  trustees  out  of  the  jurisdiction,  see  Be  Fre- 
nan's  Settlement,  37  Ch.  D.  148 ;  Be  Simpson,  1897, 1  Ch.  256. 

As  to  the  practice  of  the  Court  in  keeping  up  the  full  original   Diminution  in 
number  of  the  trustees,  see  Be  Gardiner's  Trusts,  33  Ch.  D.  590  ;  Be   number. 
FowWs  Trusts,  W.  N.,  1886,  183 ;  Be  Price,  W.  N.,  1894, 169 ;  Oddy 
V.  HardcasUe,  39  Sol.  J.  134 ;  and  compare  Be  Leon,  1892, 1  Ch.  348 ; 
Re  Leesf  Settl&herk,  1896,  2  Ch.  508. 

(2.)  An  order  under  this  section,  and  any  consequential 
vesting  order  or  conveyance,  shall  not  operate  further  or 
otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  under  any 
power  for  that  purpose  contained  in  any  instrument  would 
ha?e  operated. 


234  THE  TRUSTEE  ACT,   18»3. 

SS.  25, 26.  This  subs,  replaoee  T.  A.,  1850,  s.  36. 

P®^^  ^'  ]|      (^'^  Nothing  in  this  section  shall  give  power  to  appoint 
an  exeoator  or  administrator. 

See  now,  Judicial  Trusteea  Act,  1896,  8. 1  (1)  (2). 

As  to  appointment  of  a  trustee  in  place  of  one  who  was  executor, 
see  Re  Moore,  21  Oh.  D.  778 ;  Re  WiRey,  W.  N.,  1890, 1 ;  Eaton  v. 
Daifies,  W.  N.,  1894,  32 ;  Re  Earl  of  Stamford,  1896, 1  Oh.  288. 

Veiting  orders       26.  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed 
a  new  trustee :  and 

fon^d '^  '*°*  ^  See  T.  A.,  1860,  s.  34 ;  T.  A.,  1852,  s.  8 ;  Bankruptcy  Act,  1883,  s. 
147.  But  the  Court  has  refused  to  make  a  Testing  order  on  the 
appointment  of  a  trustee  in  the  place  of  a  lunatic  not  so  found :  Re  J(f., 
1899, 1  Ch.  79. 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any 
land,  or  entitled  to  a  contingent  right  therein, 
either  solely  or  jointly  with  any  other  person, — 
(a)  Is  an  infant,  or 
i;  ;.  f  (^)  Is  out  of  the  jurisdiction  of  the  High 

,' '-/  V  j/  •  /^   V  -7  •  Court,  or 

lwu**^<^a-<^**  ^'-  '    "^  (^)  Cannot  be  found;  and 

Mortgagor  a  A  mortgagor  of  copyholds,  who  has  covenanted  to  surrender,  or  of 

trustee.  freeholds  by  deposit  of  deeds  and  memorandum  of  charge,  is  a  trustee 

flc^{\'  C/  within  this  subs. ;  see  Re  Crotoe'e  Mortgage,  13  Eq.  26 ;  Re  D.  Jones 

'        '  \  &  Co.'s  Mortgage  Trwts,  W.  N.,  1888,  217 ;  Seton,  5th  ed.,  p.  1030 ; 

*-'  so  is  the  heir  of  a  deceased  mortgagee :  Re  Skitter^  4  W.  B.  791 ;  Re 

^.  .  \  Franklyn,  W.  N.,  1888,  217.    Also  the  heir  of  a  deceased  vendor :  Re 

Beaufort,  43  Sol.  J.  12 ;  and  see  C.  A.,  s.  4. 
Estates  tail.  As  to  estates  tail,  see  note  on  s.  32,  infrh. 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of 
two  or  more  trustees  jointly  entitled  to  or 
possessed  of  any  land  ;  and 

See  T.  A.,  1850,  s.  13. 

(iy.)  Where,  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is 
uncertain  whether  he  is  living  or  dead ;  and 

See  T.  A.,  1850,  s.  14. 


trustee 
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(t.)  Wfiere  there  is  no  heir  or  personal  representatiye        s.  26. 
to  a  trustee  who  was  entitled  to  or  possessed  of    po^^^  of 
land  and  has  died  intestate  as  to  that  land,  or    the  court. 
where  it  is  uncertain  who  is  the  heir  or  personal 
representatiye  or  devisee  of  a  trustee  who  was 
entitled  to  or  possessed  of  land  and  is  dead ; 
and 

See  T.  A.,  1860,  s.  16;  C.  A.,  s.  30;  Re  PiUin^s  Tnuts,  26  Ch.  D. 
432 ;  Seton,  6th  ed.,  1030;  Re  WUHams'  TrwU,  36  ib.  231 ;  and  for 
meaning  of  **  devisee,"  see  s.  60,  infrh. 

(yi.)  Where  a  tmstee  jointly  or  solely  entitled  to  or 
possessed  of  any  land,  or  entitled  to  a  contin- 
gent right  therein,  has  been  required,  by  or  on 
behalf  of  a  person  entitled  to  require  a  conyey- 
ance  of  the  land  or  a  release  of  the  right,  to 
conyey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  conyey  the 
land  or  release  the  right  for  twenty-eight  days 
after  the  date  of  the  requirement ; 

See  T.  A.,  1862,  s.  2 ;  and  as  to  the  extent  of  operation  of  that  s., 
and  what  is  wilful  refusal  and  neglect,  see  Re  MiUs*  TnuUy  37  Ch.  D. 
312;  40  ib.  14;  and  compare  Re  Knox's  Trusts,  1896,  2  Ch.  483— a 
case  on  s.  36  (ii.)  (d).    Also  compare  Judicature  Act,  1884,  s.  14. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out:  see  Re  Knox's  Trusts, 
1896. 1  Ch.  638. 

A  mortgagor  may  be  within  this  subs. :  Re  Growths  Mortgage,  13    Mortgagor. 
£q.  26. 

the  High  Court  may  make  an  order  (in  this  Act  called 
a  yesting  order)  yesting  the  land  in  any  such  person  in 
any  such  manner  and  for  any  such  estate  as  the  Court 
*  may  direct,  or  releasing  or  disposing  of  the  contingent 
right  to  such  person  as  the  Court  may  direct. 
Proyided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 
ment of  a  new  trustee  the  land  shall  be  yested 
for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ; 
and 

See  T.  A.,  1860,  s.  34 ;  T.  A.,  1852,  s.  8. 
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SS.  26,  27,  28. 


Powers  op 
the  codrt. 


«  With  some 
other  person." 


Orders  as  to 
contiDgent 
rights  of 
unborn 
persons. 


(b)  Where  the  order  relates  to  a  trustee  entitled 
jointly  with  another  person,  and  such  trustee  is 
out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or  with 
some  other  person. 

See  T.  A.,  1850,  s.  10.  It  was  decided  on  that  s.  that  a  nesting 
order  thereunder  did  not  sever  the  joint  tenancy :  Smith  v.  Smith,  3 
Drew,  72  ;  Be  Marquis  of  Bute's  Will,  John.  15  (Be  Pearson,  5  Ch.  D. 
982,  was  a  case  on  T.  A.,  1850,  s.  3,  as  to  the  jurisdiction  in  Lunacy, 
and  seems  to  have  been  decided  '*per  incuriam" :  see  Be  Vieat,  33  Ch. 
D.  103 ;  8.  3  is  worded  much  the  same  as  s.  10,  and  the  cases  on  s.  10 
are  not  mentioned  in  Be  Pearson) ;  and  it  is  submitted,  that  having 
regard  to  the  wording  of  this  s.,  and  of  s.  32,  in/rh^  no  such  question 
arises  under  this  Act. 

The  Court  will  not  insist  on  "  some  other  person  "  being  brought  in, 
though  the  result  be  a  diminution  in  the  number  of  trustees :  see  Be 
Price,  W.  N.,  1894,  169;  Oddy  v.  Hardcastle,  39  Sol.  J.  134;  Be 
Lees'  SetOement,  1896,  2  Ch.  508 ;  Be  FitzherherCs  Settlement,  W.  N., 
1898,  58  (8), 

27*  Where  any  land  is  subject  to  a  contingent  right 
in  an  unborn  person  or  class  of  unborn  persons  who,  on 
coming  into  existence  would,  in  respect  thereof,  become 
entitled  to  or  possessed  of  the  land  on  any  trust,  the 
High  Court  may  make  an  order  releasing  the  land  from 
the  contingent  right,  or  may  make  an  order  vesting  in 
any  person  the  estate  to  or  of  which  the  unborn  person 
or  class  of  unborn  persons  would,  on  coming  into 
existence,  be  entitled  or  possessed  in  the  land. 

See  T.  A.,  1850,  s.  16. 


Vesting  order  28.  Where  any  person  entitled  to  or  possessed  of  land, 
conveyance  by  or  entitled  to  a  Contingent  right  in  land,  by  way  of 
infant  gecurity  for  money,  is  an  infant,  the  High  Court  may 

make  an  order  vesting  or  releasing  or  disposing  of  the 
land  or  right  in  like  manner  as  in  the  case  of  an  infant 
trustee. 


Mortgagee  of 
copyholds. 


See  T.  A.,  1850,  ss.  7,  8. 

For  an  order  vesting  in  the  executors  of  a  mortgagee  of  copyholds 
the  estate  of  his  infant  customary  heir,  see  Be  Franklyn's  Mortgages, 
W.  N.,  i888,  217 ;  Seton,  5th  ed.,  1030. 
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29-  Where  a  mortgagee  of  land  has  died  without        s.  29. 

ba?iiig  entered  into  the  possession  or  into  the  receipt  of  po^^^  of 

the  rents  and  profits  thereof,  and  the  money  due  in  the  court. 

respect  of  the  mortgage  has  been  paid  to  a  person  entitled  vesting  order 

to  receive  the  same,  or  that  last-mentioned  person  con-  *°  P^*<^«  °^  , 

'  *  conveyance  by 

sents  to  any  order  for  the  reconveyance  of  the  land,  then  heir,  or  devieee 
the  High  Court  may  make  an  order  vesting  the  land  in  ^^^^^\  ^'*  ^^ 
8Qch  person  or  persons  in  such  manner  and  for  such  estate  represenutivc 
as  the  Court  may  direct  in  any  of  the  following  cases,  °  ^ 
namely, — 
(a)  Where  an  heir  or  personal  representative  or  deyisee 
of  the  mortgagee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found  ;  and 
(6)  Where  an  heir  or  personal  representative  or  devisee 
of  the  mortgagee  on  demand  made  by  or  on 
behalf  of  a  person  entitled  to  require  a  convey- 
ance of  the  land  has  stated  in  writing  that  he 
will  not  convey  the  same  or  does  not  convey 
the  same  for  the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  conveying  the  land 
has  been  tendered  to  him  by  or  on  behalf  of  the 
person  so  entitled ;  and 
{e)  Where  it  is  uncertain  which  of  several  devisees  of 

the  mortgagee  was  the  survivor ;  and 
(d)  Where  it  is  uncertain  as  to  the  survivor  of  several 
devisees  of  the  mortgagee  or  as  to  the  heir  or 
personal  representative  of  the  mortgagee  whether 
he  is  living  or  dead ;  and 
(d)  Where  there  is  no  heir  or  personal  representative 
to  a  mortgagee  who  has  died  intestate  as  to 
the  land,  or  where  the  mortgagee  has  died  and 
it  is  uncertain  who  is  his  heir  or  personal  repre- 
sentative or  devisee. 

This  8.  replaces  T.  A.,  1850,  s.  19. 

'*  Reconyeyance  '* :  this  has  been  held  to  ioclude  a  transfer  to  the 
mortgagee's  executors :  Be  Boden,  1  D.  M.  &  G.  57  ;  9  Ha.  820 ;  and 
compare  Be  Hewitt,  27  L.  J.  (Ch.)  302. 

The  conditions  made  necessary  by  subs,  (h)  are  stricter  than  those   Mortgagee's 
required  by  s.  26  (vi.),  to  enable  a  vesting  order  to  be  made  on  a  refusal. 
truite^s  refusaL    The  mortgagee's  refusal  must  have  been  in  writing 
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SS.  29,  30,  31.   or  a  proper  conveyance  muBt  have  been  tendered  him :  see  Bowleg  v. 
Adams,  14  Beav.  130,  and  Seton,  5th  ed.,  pp.  1029, 1049. 

Subs,  (c)  is  not  extended  to  the  case  of  uncertainty  as  to  which  was 
the  survivor  of  several  personal  representatives ;  the  fact  is  immaterial. 
The  estate  passes  to  the  personal  representatives  for  the  time  being,* 
except  in  the  case  of  copyholds :  see  C.  A.,  s.  30. 

Subs,  (e)  applies,  pending  litigation  in  the  Probate  Division  as  to 
a  will  appointing  executors  of  a  surviving  mortgagee :  see  Re  Gooffs 
Mortga^t^  1895, 1  Ch.  700 ;  and  see,  for  form  of  order,  S.  C,  W.  N., 
1895,  60. 


PowEBS  or 

THE  Ck>UIbT. 

Survivor  of 
devisees. 


Vesting  order 
consequeDtial 
un  judgment 
for  sale  or 
mortgage  of 
land. 


**  Bound  by 
judgment." 


Vesting  order 
consequential 
on  judgment 
for  specific 
performance, 
Ac. 


30*  Where  any  court  gives  a  judgment  or  makes  an 
order  directing  the  sale  or  mortgage  of  any  land,  every 
person  who  is  entitled  to  or  possessed  of  the  land,  or 
entitled  to  a  contingent  right  therein  as  A^tr,  or  tmder 
the  win  of  a  deceased  person  for  payment  of  whose  dAts  the 


judgment  was  given  or  order  mo^and  is  a  party  to  the 
action  or  proceeding  in  which  the  judgment  or  order  is 
given  or  made  or  is  otherwise  bound  by  the  judgment 
or  order,  shall  be  deemed  to  be  so  entitled  or  possessed, 
as  the  case  may  be,  as  a  trustee  within  the  meaning  of 
this  Act ;  and  the  High  Court  may,  if  it  thinks  expedient, 
make  an  order  vesting  the  land  or.  any  part  thereof  for 
such  estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person. 

The  words  in  itolics  are  repealed  by  T.  A.,  1894,  s.  1.  But  for  the 
repeal  the  s.  might  be  held  to  be  limited  to  the  case  of  a  sale  or  mort- 
gage for  debts :  see  Weston  v.  Filer,  5  De  G.  &  Sm.  608.  With  the 
repeal,  it  replaces  T.  A.,  1850,  s.  29,  as  extended  by.T.  A.,  1852,  s.  1 
(see  Beckett  v.  Sutton,  19  Gh.  D.  646,  for  the  extent  of  the  later  &), 
and  extends  the  powers  of  those  ss.  to  vesting  orders  on  mortgages, 
which,  though  made  \mder  them  in  practice,  were  not  in  terms 
authorized :  see  Seton,  5th  ed.,  pp.  1057-8,  1069. 

The  powers  of  this  s.  extend  to  sales  under  s.  5  of  the  Intestates 
Estates  Act,  1884 :  see  the  Interpretation  Act,  1889,  s.  38  (1). 

As  to  binding  persons  not  parties  to  proceedings,  see  May  y.  Newton, 
34  Ch.  D.  347 ;  Jones  v.  Barnett,  1899, 1  Ch.  611. 

As  to  the  order  being  conclusive  in  favour  of  a  purchaser,  see  C.  A., 
s.  70. 

For  Forms  of  Orders,  see  Seton,  5th  ed.,  pp.  1057  and  onwards,  and 
Be  Montagu,  1896, 1  Ch.  549. 

31.  Where  a  judgment  is  given  for  the  specific  per- 
formance of  a  contract  concerning  any  land,  or  for  the 
partition,  or  sale  in  lieu  of  partition;  or  exchange,  of  any 
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land,  or  generally  where  any  judgment  is  given  for  the     ss.  3i,  32. 
conyeyanee  of  any  land  either  in  cases  arising  out  of  the     po^^^  op 
doctrine  of  the  election  or  otherwise,  the  High  Court    the  Court. 
may  declare  that  any  of  the  parties  to  the  action  are 
trastees  of  the  land  or  any  part  thereof  within  the  mean- 
ing of  this  Act,  or  may  declare  that  the   interests  of 
iinbom  persons  who  might  claim  under  any  party  to  the 
actioD,  or  under  the  will  or  voluntary  settlement  of  any 
peiBon  deceased  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  coDceming  which  the  judg- 
ment is  given,  are  the  interests  of  persons  who,  on  coming 
into  existence,  would  be  trustees  within  the  meaning  of 
this  Act,  and  thereupon  the  High  Court  may  make  a 
Testing  order  relating  to  the  rights  of  those  persons,  born 
and  unborn,  as  if  they  had  been  trustees. 

This  8.  replaces  T.  A.,  1850,  s.  30 ;  and  compare  Judicature  Act, 
1884,  8. 14. 

For  the  form  of  order  where  an  infant  is  defendant  in  a  foreclosure  Infant  mort- 
action,  see  Mdhr  v.  P(yrter,  25  Ch.  D.  158— a  case  which  goes  into  ^^^^'^^^''Jj"" 
the  question  when  an  infant  will  be  given  a  day  to  show  cause,  and 
when  not.  Many  of  the  forms  of  orders  (see  Seton,  5th  ed.,  pp.  1057 
and  onwards)  under  this  s.  are  in  terms  prospective, — and  see  Bowra 
V.  Wrighiy  4  De  G.  &  Sm.  265 ;  but  see,  as  to  this,  Mdlor  v.  Porter, 
vbi  sup. ;  Be  Bdlton,  W.  N.,  1888,  243 ;  Re  Shortridge,  1895,  1  Ch. 
278.  285. 

It  would  seem  that  there  must  be  an  order  for  conveyance  to  bring 
a  case  within  this  s.:  see  Weston  v.  FUer,  5  De  G.  &  Sm.  608; 
Mtiior  V.  Porter,  tibi  sup. 

The  heir  of  a  living  person  is  an  ^*  unborn  person  "  within  this  s. :   ^*  Unborn 
Basfif^  v.  Moxon,  20  Bq.  182.  persons." 

For  a  case  of  election,  see  Be  Montagu^  1896,  1  Ch.  549,  552. 

32.  A  vesting  order  under  any  of  the  foregoing  pro-  Effect  of 
visions  shall  in  the  case  of  a  vesting  order  consequential  ^®^**°s  °'^®'^* 
on  the  appointment  of  a  new  trustee,  have  the  same 
effect  as  if  the  persons  who  before  the  appointment  were 
the  trustees  (if  any)  had  duly  executed  all  proper  con- 
veyances of  the  land  for  such  estate  as  the  High  Court 
directs,  or  if  there  is  no  such  person,  or  no  such  person 
of  full  capacity,  then  as  if  such  person  had  existed  and 
been  of  full  capacity  and  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  Court 
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ss.  32, 33, 34.  diiects,  and  shall  in  every  other  ease  have  the  same 
Powers  of    ^^^^  as  if  the  trustee  or  other  person  or  description  or 

THK  Court.      class  of  .persons  to  whose  rights  or  supposed  rights  the 

said  provisions  respectively  relate  had  been  an  ascertained 
and  existing  person  of  full  capacity,  and  had  executed 
a  conveyance  or  release  to  the  effect  intended  by  the 
order. 

'*  Convey-  This  s.  combines  several  enactments  in  the  separate  ss.  of  the  T.  A., 

ance."  1850,  and  the  T.  A.,  1852,  enabling  vesting  orders  to  be  made.    It  must 

be  read  with  the  definition,  in  s.  50,  infrlk,  of  the  words  ^*  convey  " 
and  "  conveyance."    And  see  Be  if.,  1899,  1  Ch.  at  p.  84. 

Estates  tail.  As  to  estates  tail,  see  Seton,  5th  ed.,  pp.  1066-7 ;  Re  Montagu, 

1896, 1  Ch.  549. 

Severance  of  As  to  a  vesting  order  for  the  estate  of  one  joint  tenant  working  no 

joint  tenancy,     severance  of  the  joint  tenancy,  see  note  on  s.  26  (ft),  above. 

Registration  As  to  registration  of  vesting  orders  in  Middlesex,  see  Be  CcUcott  Jt 

in  Middlesex,      ^i^^^  1393^  2  Ch.  460,  464,  468. 

Power  to  33.  Ii^  &U  cases  where  a  vesting  order  can  be  made 

to  Mnvey!"°^  Under  any  of  the  foregoing  provisions,  the  High  Court 

may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance 
or  release  by  that  person  in  conformity  with  the  order 
shall  have  the  same  effect  as  an  order  under  the 
appropriate  provision. 

**  To  convey  ** :  see  s.  50,  in/rh. 

This  8.  replaces  T.  A.,  1850,  s.  20 :  and  see  Judicature  Act,  1884, 
s.  14. 
Covenants  for         The  person  appointed  to  convey  will  give  the  statutory  covenant 
t**l6«  for  title  implied  by  C.  A.,  s.  7  (1)  (F),  but  can  give  no  covenant  for 

title  on  the  part  of  the  person  for  whom  he  conveys:  Cowper  v. 
Harmer,  W.  N.,  1887,  186 ;  compare  Re  Fox,  33  Ch.  D.  37 ;  Re  Bay, 
1896,  1  Ch.  468 — ^a  case  under  the  wider  words  of  s.  124  of  the 
Lunacy  Act,  1890. 

Effect  of  34. — (!•)  Where  an  order  vesting  copyhold  land   in 

astow °'hold   ^^y  person   is  made  under  this  Act  with  the  consent 

of  the  lord  or  lady  of  the  manor,  the  land  shall  vest 
accordingly  without  surrender  or  admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing 
any  person  to  convey  any  copyhold  land,  that  person 
shall  execute  and  do  all  assurances  and  things  for  com- 
pleting the  assurance  of  the  land ;  and  the  lord  and  lady 
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of  the  manor  and  eyery  other  person  shall,  sabject  to     ss.  84, 35. 
the  cnstoms  of  the  manor  and  the  usual  payments,  be     pow^  of 
bound  to  make  admittance  to  the  land  and  to  do  all    th^  Court. 
other  acts  for  completing  the  assurance  thereof,  as  if  the 
persons  .in  whose  place  an  appointment  is   made  were 
free  from  disability  and  had  executed  and  done  those 
assurances  and  things. 

This  8.  replaces  T.  A.,  1850,  s.  28. 

See,  on  the  s.,  Seton^  5th  ed.,  pp.  1030-2, 1065 ;  and  BrUtaw  v.  Booths 
L.  R.  5  C.  P.  80. 

The  8.  does  not  apply  tyidy  to  cases  where  the  persons  in  whose  « Free  from 
place  the  appointment  was  made  were  under  disahllity :  see  Beckett  disability." 
y.  Stat<m,  19  Gh.  D.  646. 

35. — (!•)  1^  Any  of  the  following  cases,  namely : — 
(i.)  Where  the  High  Court  appoints  or  has  appointed  Vesting  orders 
a  new  trustee ;  and  '^^^  »* 

action. 
Compare  T.  A.,  1850,  a.  35 ;  T.  A.,  1852,  s.  6 ;  see  also  m  to  s.  26. 

(iL)  Where  a  trustee  entitled  alone  or  jointly  with 
another  person  to  stock  or  to  a  chose  in  action — 

For  the  meaning  of  "  stock,"  see  s.  50,  infrh.  **  Stock." 

Choses  in  action  can  he  passed  hy  a  vesting  declaration  under  s.  12,  «<  c^ose  in 

above.  action." 

This  subs,  applies  to  two  or  more  joint  trustees,  both  or  all  infants,  ^  Alone." 

&c.:  see  Re  Hyatt,  21  Gh.  D.  846. 

(a)  Is  an  infant,  or  0^(o)  ( oC  21^ 

Compare  T.  A.,  1850,  s.  3. 

As  to  the  powers  of  the  Court  where  the  infant  has  a  beneficial   Infant  also 
interest  in  the  stock,  see  the  definition  of  *^  trust "  and  '*  trustee  "  in   beneficiary. 
B.  50,  infrh,  and  Be  Harwood  (infants),  20  Ch.  D.  536  ;  Be  Findlay 
(an  Infant),  32  %b.  221,  641 ;  Be  Alice  Kemp,  W.  N.,  1888, 138 ;  Be 
Barnetfs  Estate,  W.  N.,  1889,  216. 

(b)  Is  out  of  the  jurisdiction  of  the  High  Court,  or 

(e)  Cannot  be  found ;  or  ^^fh"^  ^  *'^ 

For  cases  (J)  (c),  compare  T.  A.,  1850,  ss.  22,  25.  Of^r^)^^  -^^f 

(d)  Neglects  or  refuses  to  transfer  stock  or  receive 
the  dividends  or  income  thereof,  or  to  sue  for 
or  recover  a  chose  in  action,  according  to  the 
direction  of  the  person  absolutely  entitled 
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thereto  for  twenty-eight  days  next  after  a 
request  in  writing  has  been  made  to  him 
by  the  person  so  entitled,  or 

Compare  T.  A.,  1850,  ss.  23,  24,  25. 

New  trustees  are  persons  absolutely  entitled  within  this  subs.: 
Exparte  Bussdl,  1  Sim.  N.  S.,  404 ;  Be  BaxUr's  Trusts,  2  Sm.  Ss  Q. 
App.  V. ;  Be  Ellis's  SetUement,  24  Beav.  426. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out :  see  Be  Knoafs  Trusis, 
1895, 1  Ch.  538 ;  and  see  S.  C,  on  Appeal,  1895,  2  Ch.  483. 

(e)  Neglects  or  refuses  to  transfer  stock  or  receive 
the  dividends  or  income  thereof,  or  to  sae  for 
or  recover  a  chose  in  action  for  twenty-eight 
days  next  after  an  order  of  the  High  Court 
for  that  purpose  has  been  served  on  him ;  or 

Compare  T.  A.,  1852,  ss.  4,  5. 

(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled 
alone  or  jointly  with  another  person  to  stock 
or  to  a  chose  in  action  is  alive  or  dead, 

Compare  T.  A.,  1850,  ss.  22,  25. 

the  High  Court  may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover  a 
chose  in  action,  in  any  such  person  as  the  Court  may 
appoint : 

This  8.  is  no  help  where  a  surviving  trustee  has  died,  leaving  no 
personal  representative,  and  new  trustees  have  been  appointed  out  of 
Court :  Be  Cane's  Trusts,  1895,  1  Ir.  Rep.  172 ;  and  see  Be  EUi^s 
Settlement,  24  Beav.  426. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 

ment by  the  Court  of  a  new  trustee,  the  right 
shall  be  vested  in  the  persons  who,  on  the  appoint- 
ment, are  the  trustees ;  and 

Compare  T.  A.,  1850,  s.  35. 

(b)  Where  the  person  whose  right  is  dealt  with  by  the 

order  was  entitled  jointly  with  another  person, 
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the  right  shall  be  vested  in  that  last-mentioned        s.  35. 
person  either  alone  or  jointly  with  any  other     powebs  of 
person  whom  the  Court  may  appoint.  the  Coubt. 

Compare  T.  A.,  1850,  ss.  22,  24 ;  T.  A.,  1852,  8.  3 ;  and  see  i^tf 
Price,  W.  N.,  1894, 169 ;  and  note  on  b.  26  (6),  above. 

Compare  with  a.  26  (h)  and  this  subs.,  as.  135,  136  of  the  Lunacy  Vesting  Orders 
Act,  1890,  of  which  a.  135  is  in  terms  wider  than  either  provision  of  '^^  Lanacy. 
this  Act.  It  would  seem  that  where  there  has  been  an  appointment, 
OQt  of  Court,  of  two  new  trustees,  in  place  of  a  lunatic  and  another, 
the  Court  in  Lunacy  cannot,  under  s.  136,  vest  stock,  direct,  in  the 
new  tnistees,  but  is  bound  to  bring  in  the  non-lunatic  ex-trustee  on  the 
way ;  and  it  is  believed  that  that  Court  acts  on  this  view :  but  see 
Be  CuUer,  39  Sol.  J.  484 ;  and  compare  Be  Jf.,  1899, 1  Gh.  79. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made 
under  this  section,  the  Court  may,  if  it  is  more  convenient, 
appoint  some  proper  person  to  make  or  join  in  making 
the  transfer. 

Compare  T.  A.,  1860,  s.  20 ;  Lunacy  Act,  1890,  ss.  136  (1)  (4),  137 ; 
Be  a  M.  G^  1898,  2  Ch.  324. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call 
for  the  transfer  of  any  stock  is  vested  by  an  order  of  the 
Court  nnder  this  Act,  may  transfer  the  stock  to  himself 
or  any  other  person,  according  to  the  order,  and  the 
Banks  of  England  and  Ireland  and  all  other  companies 
shall  obey  every  order  nnder  this  ^section  according  to  its 
tenor. 

Compare  T.  A.,  1850,  ss.  26,  55 ;  T.  A.,  1852,  ss.  6, 12. 

As  to  a  foreign  company,  see  n.  to  s.  50,  infrh,  as  to  the  expression  «<  All  other 
**  stock."  companies.'* 

(4.)  After  notice  in  writing  of  an  order  under  this 
section  it  shall  not  be  lawful  for  the  Bank  of  England 
or  of  Ireland  or  any  other  company  to  transfer  any  stock 
to  which  the  order  relates  or  to  pay  any  dividends  thereon 
except  in  accordance  with  the  order. 

Compare  T.  A.,  1850,  ss.  26,  55. 

(5.)  The  High  Court  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to 
any  stock  or  chose  in  action  vested  under  the  provisions 
of  this  Act  is  to  be  exercised. 
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SS.  35,  36,  37.       Compare  T.  A.,  1850,  fk  31 ;  and  see  Be  New  Zealand  Trust  Ac  Co., 
1893, 1  Ch.  403 ;  Re  Gregson,  1893,  3  Ch.  233 ;  Be  Joliff^s  TrasU, 

^^^^TOT     ^'  ^•'  1^^^>  ^  5  ^«  ^'^  ^'  N-'  ^^^'  ^^^  5  Be  a  M.  G.,  1898, 
_r  ■     2  Ch.  324. 

(6.)  The  proyisions  of  this  Act  as  to  vesting  orders 
shall  apply  to  shares  in  ships  registered  under  the  Acts 
relating  to  merchant  shipping  as  if  they  were  stock. 

Compare  Merchant  Shipping  Act  Amendment  Act,  1855,  s.  10, 
repealed  hy  this  Act ;  and  see  Merchant  Shipping  Act,  1894,  s.  29. 

And  see  the  Local  Government  (Stock  Transfer)  Act,  1895»  s. 
1(1)  (c). 

36. — (1.)  An  order  under  this  Act  for  the  appointment 
of  a  new  trustee  or  concerning  any  land,  stock,  or  chose 
in  action  subject  to  a  trust,  may  be  made  on  the  appli- 
cation of  any  person  beneficially  interested  in  the  land, 
stock,  or  chose  in  action,  whether  under  disability  ornot, 
or  on  the  application  o^  any' person  duly  appointed 
trustee  thereof. 

(2.)  An  order  under  this  Act  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be 
made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money 
secured  by  the  mortgage. 

Compare  T.  A.,  1850,  s.  37. 

A  contingent  interest  is  enough :  Be  ShqpparcTs  Trusts^  4  D.  F.  & 
J.  423.  For  the  distinction  bet iveen  contingent  interests  which  the 
law  will  recognize  and  those  which  it  will  not,  see  Davis  v.  Angela 
lb.  524 ;  Clowes  v.  HiUiara,  4  Oh.  D.  418 ;  Be  Parsons,  45  ib.  51. 

For  mode  of  application  under  this  Act,  see  R.  S.  C,  1883, 0.  54  B ; 
0.  55,  r.  13  A. 

37.  Every  trustee  appointed  by  a  court  of  competent 
jurisdiction  shall,  as  well  before  as  after  the  trust  property 
becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  have  the  same  powers,  authorities,  and  discretions, 
and  may  in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

Compare  T.  A.,  1850,  s.  33,  and  C.  A,,  s.  33,  and  s.  129  of  the 
Lunacy  Act,  1890. 


"  Interested." 


Mode  of 
application. 

Powers  of  new 
trustee  ap- 
pointed by 
Court. 


THE  TBUSTEE  ACT,  1898.  245 

This  8.  replaces  G.  A.,  s.  33,  which  in  turn  replaced  8.  27  of  Lord   SS.  37,  38,  39, 
Gnmworth's  Act,  and  applied  to  all*  instruinentB  past  and  future.    A  ^• 

new  trustee  appointed  by  the  Court  under  its  ordinary  jurisdiction  in  po^^TIT  op 
equity  could  not  before  that  Act  exercise  a  legal  power,  as,  for  instance,  x^j^  Cqubt. 
a  power  of  sale  in  a  settlement  operating  by  revocation  and  appoint-  -^— 

ment  of  uses  (see  Neunnan  v.  Warner^  1  Sim.  N.  S.  457,  461),  and  an 
appointment  made  on  petition  under  T.  A.,  1850,  s.  33,  was  no  more 
effectual.  As  to  trustees  appointed  by  the  Court  of  Chancery,  see 
Moiig.  Oh.  Acts,  79,  6th  ed.; 

38.  The  High  Coart  may  order  the  costs  and  expenses  Power  to 
of  and  incident  to  any  application  for  an  order  appoint-  on^tnwt*^* 
ing  a  new  trustee^  or  for  a  vesting  order,  or  of  and  incident  «•*»*«• 
to  any   such  order,  or  any  conveyance  or  transfer  in 
pursuance  thereof,  to  be  paid  or  raised  ont  of  the  land  or 
personal  estate  in  respect  whereof  the  same  is  made,  or 
out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  to  the  Court  may  seem 
jnsi 

This  s.  replaces  T.  A.,  1850,  s.  51.  Compare  C.  A.,  s.  69  (7),  and 
&  ii.  A,,  88.  46  (6),  47. 

The  words  "by  such  persons'*  are  new:  see  Be  Sarah  Knighfs 
Will,  26  Ch.  D.  82,  91,  92 ;  see  also  Judicature  Act,  1890,  8.  5;  Be 
Fishery  1894,  1  Ch.  53,  450 ;  Be  Knox's  Trusts,  1895,  1  Ch.  538 ; 
2  Ch.  483. 

89.  The  powers  conferred  by  this  Act  as  to  vesting  Tmsteesof 
orders  may  be  exercised  for  vesting  any  land,  stock,  or 
chose  in  action  in  any  trustee  of  a  charity  or  society  over 
which  the  High  Court  would  have  jurisdiction  upon 
action  duly  instituted,  whether  the  appointment  of  the 
trustee  was  made  by  instrument  under  a  power  or  by  the 
High  Court  under  its  general  or  statutory  jurisdiction. 

This  8.  replaces  T.  A.,  1850,  s.  45.  See  also,  in  relation  to  certain 
societies  for  religious  purposes,  the  Trustee  Appointment  Acts,  1850 
to  1890  (the  last  of  which--52  &  53  Vict.  c.  19— is  cited  in  the  note 
to  8. 10  (1),  suprh) ;  and  the  Interpretation  Act,  1889,  s.  38  (1). 

40,  Where  a  vesting  order  is  made  as  to  any  land  Orders  made 
under  this  Act  or  under  the  Lunacy  Act,  1890,  or  under  aSegatloM  to 
any  Act  relating  to  lunacy  in  Ireland,  founded  on  an  be  conclusive 

evideDce 

allegation  of  the  personal  incapacity  of  a  trustee  or  53  &  54 Vict. 
mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  ^'  ^' 
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ss.  40, 41,  42.  or  personal  representative  or  devisee  of  a  mortgagee  is 

out  of  the  jurisdiction  of  the  High  Court  or  cannot  be 
foundy  or  that  it  is  uncertain  which  of  several  trustees  or 
which  of  several  devisees  of  a  mortgagee  was  the  survivor, 
or  whether  the  last  trustee  or  the  heir,  or  persbnal  repre- 
sentative or  last  surviving  devisee  of  a  mortgagee  is 
living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir  or  has  died 
and  it  is  not  known  who  is  the  heir  or  personal  repre- 
sentative or  devisee,  the  fact  that  the  order  has  been 
so  made  shall  be  conclusive  evidence  of  the  matter  so 
alleged  in  any  court  upon  any  question  as  to  the  validity 
of  the  order ;  but  this  section  shall  not  prevent  the  High 
Court  from  directing  a  reconveyance  or  the  payment  of 
costs  occasioned  by  any  such  order  if  improperly  obtained. 

This  8.  replaces  T.  A.,  1850,  s.  44,  and  s.  140  of  the  Lunacy  Act, 
1890. 

This  8.  does  not  include  an  allegation  that  a  trustee  or  mortgagee 
has  died  intestate  and  without  a  personal  representative^  which  fact, 
under  s.  26  (y)  and  s.  29  (e),  is  a  ground  for  a  vesting  order.  It  was 
probably  considered  that  as  the  fact  could  be  ascertained  by  search  in 
the  Probate  Court,  no  other  evidence,  should  be  allowed. 

See,  however,  G.  A.,  s.  70,  under  which,  as  against  a  purchaser,  the 
order  caunot  be  invalidated  on  the  ground  of  want  of  jurisdiction. 


**  Without  an 
heir":  why 
not  '*  without 
a  personal 
represen- 
tatire  "  ? 


Application  of 
vesting  order 
to  land  out  of 
England. 


High  Court  in 
Ireland. 


41.  The  powers  of  the  High  Court  in  England  to 
make  vesting  orders  under  this  Act  shall  extend  to  all 
land  and  personal  estate  in  Her  Majesty's  dominions, 
except  Scotland. 

By  T.  A.,  1894,  s.  2,  these  powers  are  extended  to  the  High  Court 
in  Ireland. 


Payment  into 
Court  by 
trustees. 


Payment  into  Court  by  Trustees. 

42, — (!•)  Trustees,  or  the  majority  of  trustees,  having 
in  their  hands  or  under  their  control  money  or  securities 
belonging  to  a  trust,  may  pay  the  same  into  the  High 
^fO  )2cJ^'  V^    Court;  and  the  same  shall,  subject  to  rules  of  Court,  be 

dealt  with  according  to  the  orders  of  the  High  Court. 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall 
be  a  sufficient  discharge  to  trustees  for  the  money  or 
securities  so  paid  into  Court.  • 
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(3.)  Where  any  moneys  or  securities  are  vested  in  any     ss.  42, 43. 
persons  as  trustees,  and  the  majority  are  desirous  of    pq^^^of 
paying  the  same  into  Court,  but  tlie  concurrence  of  the    the  Court. 
other  or  others  cannot  be  obtained,  the  High  Court  may 
order  the  payment  into  Court  to  be  made  by  the  majority 
without  the-  concurrence  of  the  other  or  others ;    and 
where  .any  such  moneys  or  securities  are  deposited  with 
any  banker,  broker,  or  other  depositary,  the  Court  may 
order  payment  or  delivery  of  the  moneys  or  securities  to 
the  majority  of  the  trustees  for  the  purpose  of  payment 
into  Court,  and   every  transfer   payment  and  delivery 
made  in  pursuance  of  any  such  order  shall  b^  valid  and 
take  effect  as  if  the  same  had  been  made  on  the  authority 
or  by  the  act  of  all  the  persons  entitled  to  the  moneys 
and  securities  so  transferred,  pa'id,  or  delivered. 

This  s.  replaces  s.  32  of  the  Legacy  Duty  Act  (36  Geo.  3,  c.  52) ; 
tbe  Trustee  Relief  Act,  1847 ;  its  Amendment  Act  of  1849,  and  the 
Trustee  Relief  Act  (for  Ireland),  1848 — all  which  enactments  are 
repealed  by  this  Act. 

Money  paid  in  under  this  s.  may  be  paid  out  without  a  petition  : 
Dixon  V.  MarUy,  W.  N.,  1869,  49 ;  Pullen  v.  Isaacs,  W.  N.,  1895, 
90. 

See  k  S.  C.  (Trustee  Act),  1893,  rr.  4,  5  (R.  S.  C,  1883,  0.  54  B., 
TT.  4.  4  A.  j  0.  55,  r.  13  A.);  Supreme  Court  Funds  Rules,  1894,  r.  41 ; 
and  the  Direction  of  the  Judges  of  the  Chancery  Division,  given  in 
the  Appendix  to  the  Weekly  Notes,  1894—"  Orders  and  Rules,"  p.  1. 

Under  50  &  51  Vict.  c.  43,  s.  70,  the  County  Courts  Act,  1888,    Payment  into 
trust  funds  not  exceeding  in  value  £500  may  be  paid  into  the  Post-   ^^^  ,P*0- 
oflBce  Savings  Bank  ,iii  the  name  of  the  County  Court  Registrar,  to       ^'°*^ 
attend  the  orders  of  that  Court. 

Compare,  with  this  s.,  the  Judicature  Act,  1873,  s.  25  (6) ;  the  Life 
Assurance  Companies  (Payment  into  Court)  Act,  1896,  and  its  Rules 
(R  S.  C,  1883,  0.  54  C). 

For  a  case  of  payment  into  Court  by  administrator  of  supposed  in- 
testate, where  will  afterwards  found,  .see  Be  Hood's  Trusts,  1896, 1 
CL270. 

MisceUcmeoiis. 

43,  Where  in  any  action  the  High  Court  is  satisfied  Power  to  give 
.that  diligent  search  has  been  made  for  any  person  who,  ibsence'of  a 
in  the  character  of  tmstee,  is  made  a  defendant  in  any  trustee. 
action,  to  serve  him  with  a  process  of  the  Court,  and  that 
he  cannot  be  found,  the  Conrt  may  hear  and  determine 
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Power  to 
sanction  sale 
of  land  or 
minerals 
separately. 


the  aotion  and  give  judgment  therein  against  thatpeison 
in  his  character  of  a  tmstee,  as  if  he  had  been  duly 
serredy  or  had  entered  an  appearance  in  the  action,  and 
had  also  appeared  by  his  counsel  and  solicitor  at  the 
hearing,  but  without  prejudice  to  any  interest  he  may 
have  in  the  matters  in  question  in  the  action  in  any 
other  character. 

Compare  T.  A.,  1850,  8.  49;  and  see  Annual  Practice,  note  to 
R.  S.  a,  1883,  0. 16,  r.  8. 

A  petition  or  summons  for  appointment  of  new  trustees  io  place  of 
trustees  absconding  or  not  to  be  found  need  not  be  served  on  the 
latter ;  see  5e  NichdLwtCi  TnuU^  W.  N.,  1884,  76 ;  Eifde  v.  Benbow^ 
ib.  117. 

44. — (1.)  Where  a  trustee^is  for  the  time  being 
authorized  to  dispose  of  land  by  way  of  sale,  exchange, 
partition,  or  enfranchisement,  the  High  Court  may  sanc- 
tion his  so  disposing  of  the  land  with  an  exception  or 
reservation  of  any  minerals,  and  with  or  without  rights 
and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  the  minerals,  or  so  disposing  of  the 
minerals,  with  or  without  the  said  rights  or  powers, 
separately  from  the  residue  of  the  land. 

(2.)  Any  such  trustee^with  the  said  sanction  previously 
obtained,  may, unless  forbidden  by  the  instrument  creating 
the  trust  or  direction,  from  time  to  time,  without  any 
further  application  to  the  Court,  so  dispose  of  any  such 
land  or  minerala 

(3.)  Nothing  in  this  section  shall  derogate  from  any 
power  which  a  trustee  may  have  under  the  Settled  Land 
Acts,  1882  to  1890,  or  otherwise. 


Amendment  by       This  s.  is  now  amended  by  T.  A.,  1894,  s.  3,  by  the  insertion,  after 
T.  A.,  1894.        ^i^Q  ^Qfd  i«  trustee  '*  in  the  first  two  places  where  it  occurs,  of  the 

words  "  or  other  person." 
Mortgagee  As  amended,  it  replaces  s.  2  of  the  Confirmation  of  Sales  Act,  1862 

with  power  of    (25  &  26  Vict.  c.  108),  and  has  the  effect  of  extending  it  to  Ireland  ; 

and  includes  a  mortgagee  with  a  power  of  sale  :  Bt  Beaumonfs  Mart- 
gage  Tru8t8y  12  Eq.  86 ;  Be  Hirst's  Mortgage,  45  Ch.  D.  263 ;  Be 
MerchanU^  Trust  and  New  British  Iron  Co.  (decided  under  this  s. 
before  the  Amendment),  38  Sol.  J.  253. 
As  to  the  mode  of  application,  see  B.  S.  G.  (Trustee  Act),  1892,  r.  3 
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(R.  S.  C,  1883,  0.  54  B..  rr.  2,  8,  4  A.) ;  and,  as  to  service  of  the  appli-      sa  44,  45. 
cation.  Be  Hirsfs  Mortgage^  fibi  sup. ;  Be  Skinner,  W.  N.,  1896, 
68(7).  ^    • 

And  see,  for  orders  made  under  this  s.,  Be  Thomases  Trusts^  40  SoL 
J.  98;  Be  Earl  of  Stamford,  ib.  771 ;  Be  Skinner^  ubi  sup. ;  and  for 
form  of  order,  Setou  (5th  ed.),  pp.  1470-1;  Be  Thoma^s  Trusts, 
vidsup. 

See  also  S.  L.  A.,  ss.  4, 17  ;  S.  L.  A,,  1884,  s.  7 ;  S.  L.  A.,  1890,  s.  5 ; 
and  compare  G.  A.,  s.  19  (L),  and  note. 

45- — (1.)  Where  a  trustee  commits  a  breach  of  trust  Power  to  make 
at  the  instigation  or   request  or  with  the  consent  in  indemnff^for 
writing  of  a  beneficiary,  the  High  Court  may,  if  it  thinks  breach  of  trust. 
£t,  and  notwithstanding  that  the  beneficiary  may  be  a  f  y  i 

married  woman  entitled  for  her   separate  use  and  re-         S  T^ 

strained  from  anticipation,  make  such  order  as  to  the       fVvx    ^ 
Court  seems  just,  for  impounding  all  or  any  part  of  the  ^  -y!^ 

interest  of  the  beneficiary  in  the  trust  estate  by  way  of  t     / 

indemnity  to  the  trustee  or  person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this  Act, 
but  shall  not  apply  so  as  to  prejudice  any  question  in  an 
action  or  other  proceeding  which  was  pending  on  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight,  and  is  pending  at  the  com- 
mencement of  this  Act. 

This  s.  replaces  T.  A.,  1888,  s.  6. 

The  beneficiary  must  have  been  cognizant  at  least  of  the  facts  con-   a  Breach  of 
Btituting  the  breach  of  trust,  if  not  of  their  legal  efifect :  Be  Somersei,  trust." 
1894, 1  Ch.  231,  274 ;  Mara  v.  Browne,  1895,  2  Ch.  69,  91-4. 

The  words  "  in  writing  "  apply  only  to  the  "  consent,"  not  to  the   « \^  writing." 
instigation  or  request :  Be  Somerset,  ubi  sup. ;  Mara  v.  Browne,  ubi 
sup.,  at  p.  92. 

The  Court  is  not  bound,  in  all  events,  to  enforce  this  s.,  but  has  a   Discretion  of 
discretion,  as  to  which  see  Be  Somerset,  ubi  sup. — especially  the  judg-   Court, 
ment  of  Davey,  L.  J.,  at  pp.  274-6. 

As  to  the  nature,  apart  from  the  s.,  of  the  indemnity  to  which  a 
trustee  is  entitled  in  such  a  case,  see  that  judgment,  at  page  275 ;  and 
Baby  V.  Bidehaigh,  7  D.  M.  &  G.  104 ;  Satoyer  v.  Sawyer,  28  Ch.  D. 
595  ;  also  Butler  v.  Butler,  5  Ch.  D.  554,  567 ;  Lewin  on  Trusts,  8th 
ed.,  p,  911 ;  also,  BolUm  v.  Curre,  1895, 1  Ch.  544. 

As  to  primary  liability  of  trustee,  who  is  also  beneficiary,  as  between 
himself  and  his  co-trustee,  see  OhiUingworth  v.  Chambers,  1896,  1 
Ch.  686. 
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SS.  45,  46,  47.       As  to  oonsideratlons  applicable  to  case  of  married  woman  ivstruned 
from  anticipation,  see  BcHUm  y.  Currej  ubi  sup. 

As  to  mode  of  bringing  before  the  Court,  in  action  against  trustees 
for  breach  of  trust,  the  question  of  impounding,  see  Re  Holt,  1897,  2 
Ch.  525.  As  to  the  duties  of  trustees  when  requested  to  commit  a 
breach  of  trust  by  a  married  woman  restrained  from  anticipation,  see 
RicketU  v.  J?.,  64  L.  T.  N.  8.  263 ;  Bolton  v.  Curve,  ubi  sup. 


Jarisdiction  of 
paUtine  and 
county  oonrts. 


Duchy 
Chamber  of 
Lancaster. 


46*  The  provisions  of  this  Act  with  respect  to  the 
High  Court  shall,  in  their  application  to  cases  within  the 
jarisdiction  of  a  palatine  court  or  county  court,  include 
that  court,  and  the  procedure  under  this  Act  in  palatine 
courts  and  county  courts  shall  be  in  accordance  with 
the  Acts  and  rules  regulating  the  procedure  of  those 
courts. 

As  to  the  jurisdiction  of  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  see  the  Chancery  of  Lancaster 
Acts,  1850  to  1890  (13  &  14  Vict.  c.  43  ;  17  &  18  Vict.  c.  82 ;  and 
53  &  54  Vict.  c.  23) ;  and  the  Palatine  Court  of  Durham  Act,  1889 
(42  &  43  Vict.  c.  47).  The  jurisdiction  of  their  Common  Law  Courts 
was  transferred  to  the  .High  Court  of  Justice  by  the  Judicature  Act, 
1873  :  see  s.  16. 

As  to  the  jurisdiction  of  county  courts,  see  the  County  Courts  Act, 
1888,  s.  67  (5). 

Compare  T.  A.,  1860,  Bv  21.  The  Court  of  the  Duchy  Chamber  of 
Lancaster  mentioned  in  that  s.  is  not  a  Palatine  Court :  see  Black- 
stone's  Commentaries,  vol.)ui.  p.  78.  The  Court  is  not  extinct,  but  its 
jurisdiction  is  seldom  exercised :  the  jurisdiction  given  it  by  that  s. 
appears  still  to  exist. 


Miscella- 
neous AND 
Supplemen- 
tal. 


Application  to 
trustees  under 
Settled  Land 
Acts  of  pro- 
visions  as  to 
appointment  of 
trustees. 


Part  IV.— Miscellaneous  and  Supplemental. 

47- — (!•)  All  the  powers  and  proyisions  contained  an 
this  Act  with  reference  to  the  appointment  of  new 
trustees,  and  the  discharge  and  retirement  of  trustees, 
are  to  apply  to  and  include  trustees  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  whether  appointed 
by  the  Court  or  by  the  settlement,  or  under  provisions 
contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respeot  to  an  appointment  or  a  discharge  and  retirement 
of  trustees  taking  place  before  as  well  as  after  the  com- 
mencement of  this  Act. 


Miscella- 
neous AND 
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(3.)  This  section  is  not  to  render  invalid  or  prejudice  ss.  47, 48, 49, 
any  appointment  or  any   discharge  and  retirement  of 
trnstees  effected  before  the  passing  of  this  Act,  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law    Supplexen- 
of  Property  Act,  1881.  !l!l 

^  ^  44  &  46  Vict. 

This  8.  replaces  S.  L.  A.,  1890,  s.  17,  repealed  by  this  Act ;  but  its  c.  41. 

operation  is  wider,  inasmuch  as  the  powers  and  provisions  of  this  Act 

relating  to  the  appointment  of  new  trustees,  &c.,  are  wider  than  those 

of  the  C.  A.     For  instance,  they  cover  powers  given  to  the  Court. 

The  repealed  s.  met  the  decision  in  Be  Wilcock,  34  Ch.  D.  508. 

48-  Property  vested  in  any  person  on  any  trust  or  by  Trust  estates 
way  of  mortgage  shall  not,  in  case  of  that  person  becoming  trustee*  b^    ^ 
a  convict  within  the  meaning  of  the  Forfeiture  Act,  1870,  coming  a 
vest  in  any  such  administrator  as  may   be  appointed  3S&34Vict. 
under  that  Act,  but  shall  remain  in  the  trustee  or  mort-  ^'  ^^' 
gagee,  or  survive  to  his  co-trust«e  or  descend  to  his 
representative  as  if  he  had  not  become  a  convict ;  pro- 
vided that  this  enactment  shall  not  affect  the  title  to  the 
property  so  far  as  relates  to  any  beneficial  interest  therein 
of  any  such  trustee  or  mortgagee. 

See  T.  A.,  1850,  ss.'  46,  47 ;  the  Forfeiture  Act,  1870 ;  and  Be  Levy 
Jb  Dehenture  Corporation^  38  Sol.  J.  530 :  where  it  was  held  that  the 
Forfeitiire  Act,  1870,  did  not  apply  to  property  vested  in  a  convict  as 
truatee  or  mortgagee^ 

49*  This  Act,  and  every  order  purporting  to  be  made  indemnity. 
nnder  this  Act,  shall  be  a  complete  indemnity  to  the 
Banks  of  England  and  Ireland,  and  to  all  persons  for  any 
acts  done  pursuant  thereto ;  and  it  shall  not  be  necessary 
for  the  Bank  or  for  any  person  to  inquire  concerning  the 
propriety  of  the  order,  or  whether  the  Court  by  which  it 
was  made  had  jurisdiction  to  make  the  same. 

Compare  T.  A.,  1850,  ss.  20,  56 ;  T.  A.,  1862,  s.  7. 

50.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions. 

The  Interpretation  Act,  1889,  must  he  home  in  mind,  in  constrning 
this  Act. 

The    expression    ''  bankrupt "    includes,    in    Ireland, 
insolvent : 
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s.  50.  The  expression  "  contingent  right,"  as  applied  to  land, 

MiscELLA-  includes  a  contingent  or  executory  interest,  a  possi- 

NEouB  AKD  bilitv  couplcd  with  an  interest,  whether  the  object 

TAL.  of  ^t®  gift  or  limitation  of  the  interest,  or  possibility 

is  or  is  not  ascertained,  also  a  right  of  entry,  whether 
immediate  or  iiiture,  and  whether  vested  or  con- 
tingent : 

See  also  the  note  on  b.  36,  suprh. 

The  expressions  "  convey  "  and  "  conveyance  "  applied 
to  any  person  include  the  execution  by  that  person 
of  every  necessary  or  suitable  assurance  for  con- 
veying, assigning,  appointing,  surrendering,  or  other- 
wise transferring  or  disposing  of  land  whereof  he  is 
'  seised  or  possessed,  or  wherein  he  is  entitled  to  a 
contingent  right,  either  for  his  whole  estate  or  for 
any  less  estate,  together  with  the  performance  of  all 
formalities  required  by  law  to  the  validity  of  the 
conveyance,  including  the  acts  to  be  performed  by 
married  women  and  tenants  in  tail  in  accordance 
with  the  provisions  of  the  Acts  for  abolition  of  fines 
and  recoveries  in  England  and  Ireland  respectively, 
and  also  including  surrenders  and  other  acts  which 
a  tenant  of  customary  or  copyhold  lands  can  himself 
perform  preparatory  to  or  in  aid  of  a  complete 
assurance  of  the  customary  or  copyhold  land : 

As  to  estates  tail  and  copyholds,  see  ss.  32,  34,  suprh. 

The  expression  "  devisee  "  includes  the  heir  of  a  devisee 
and  the  devisee  of  an  heir,  and  any  person  who 
may  claim  right  by  devolution  of  title  of  a  similar 
description : 

The  expression  '^  instrument "  includes  Act  of  Parlia- 
ment: 

The  expression  '*  land  "  includes  manors  and  lordships, 
and  reputed  manors  and  lordships,  and  incorporeal 
as  well  as  corporeal  hereditaments,  and  any  interest 
therein,  and  also  an  undivided  share  of  land : 

The  expressions  "  mortgage  "  and  "  mortgagee  "  include 
and  relate  to  every  estate  and  interest  regarded  in 
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equity  as  merely  a  security  for  moneys  and  every         s.  50. 
person  deriying  title  under  the  original  mortgagee :      mmoella- 

The  expressions  "  pay  "  and  "  payment "  as  applied  in     ^^^  ^^ 
relation  to  stocks  and  securities,  and  in  connection         tal. 
with  the  expression  "  into  court "  include  the  deposit 
or  transfer  of  the  same  in  or  into  court : 

The  expression  **  possessed  "  applies  to  receipt  of  income 
of,  and  to  any  vested  estate  less  than  a  life  estate, 
legal  or  equitable,  in  possession  or  in  expectancy,  in, 
any  land : 

The  expression  "  property  "  includes  real  and  personal 
property,  and  any  estate  and  interest  in  any  pro- 
perty, real  or  personal,  and  any  debt,  and  any  thing 
in  action,  and  any  other  right  or  interest,  whether  in 
possession  or  not : 

The  expression  **  rights  "  includes  estates  and  interests : 

The  expression  ''  securities  "  includes  stocks,  funds,  and 
shares ;  and  so  far  as  relates  to  payments  into  court 
has  the  same  meaning  as  in  the  Court  of  Chancery  35  ^  35  v^^ct. 
(Funds)  Act,  1872 :  c  44.  ' 

This  definition  is  new:  but  it  does  not  affect  the  construction  of 
s.  35,  in  which  the  word  is  not  used.    It  affects  s.  42,  however. 

The  expression  ''  stock  *'  includes  fully  paid-up  shares ; 
and,  so  far  as  relates  to  vesting  orders  made  by  the 
Court  under  this  Act,  includes  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company 
or  society,  or  by  instrument  of  transfer  either  alone 
or  accompanied  by  other  formalities,  and  any  share 
or  interest  therein : 

"  Stock,"  in  T.  A.,  1850,  included  shares  in  a  joint  stock  company  <*  Stock." 
(see  Be  Angelo,  5  De  G.  &  Sm.  278),  whether  fully  paid  up  or  not 
(see  that  case,  and  Re  New  Zealcmd  Trusts  dx,  Co,,  1893, 1  Ch.  403, 
410-1) ;  and  the  definition  here,  so  far  as  relates  to  vesting  orders, 
seems  wide  enough  to  do  the  same :  see  also  Morrice  y.  Ayhner,  10 
Oh.  148. 

This  cannot  cover  a  foreign  company  outside  her  Majesty's  dominions,   u  xdj  com- 
er a  company  in  Scotland :  see  s.  41,  suprh,  pany." 

As  to  what  is  a  foreign  company,  see  Newby  v.  Von  OppeUf  L.  R. 
7  Q.  B.  293;  Hoggin  v.  Comptoir  D'Escompte  de  Paris,  23  Q.  B.  D. 
519,  522 ;  Bussell  v.  Ccmbefart,  ib,  526,  628. 
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The  expression  **  transfer,"  in  relation  to  stock,  includes 
the  performance  and  execution  of  every  deed,  power 
of  attorney,  act^  and  thing  on  the  part  of  the 
transferor  to  effect- and  complete  the  title  in  the 
transferee : 

The  expression  ^'trast"  does  not  include  the  duties 
incident  to  an  estate  conyeyed  by  way  of  mortgage ; 
but  mth  this  exception  the  expressions  *'  trust "  and 
*' trustee"  include  implied  and  constructive  trusts, 
and  cases  where  the  trustee  has  a  beneficial  interest 
in  the  trust  property,  and  the  duties  jncideut  to 
the  office  of  personal  representative  of  a^deceased 
person. 


A  declaration  of  trust  by  a  mortgagor  for  purposes  of  the  security  is 
not  within  the  exception :  see  London  A  County  Bank  v.  Goddardy 
1897, 1  Gh.  642. 

For  the  cases  of  vesting  orders  where  an  infant  is  trustee  with  a 
beneficial  interest,  see  note  to  s.  35  (ii.)  (a),  tuprh. 

As  to  an  executor-trustee,  see  the  cases  cited  on  s.  25  (3),  above. 

Compare  note  to  T.  A.,  1888,  s.  1,  Buprh, 

51.  The  Acts  mentioned  in  the  schedule  of  this  Act 
are  hereby  repealed  except  as  to  Scotland  to  the  extent 
mentioned  in  the  third  column  of  that  schedule. 


Extent  of  Act.        52.  This  Act  docs  uot  oxtcud  to  Scotland 


Short  title. 


Commence- 
ment. 


53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893. 

54.  This  Act  shall  come  into  operation  on  the  first 
day  of  January  one  thousand  eight  hundred  and  ninety- 
four. 
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SCHEDULE. 


Section  51. 


Session  and  Chapter. 


36  Geo.  3^  c.  52. 


9  &  10  Vict  c.  101. 


10  &  11  Vict.  c.  32. 


10  &  11  Vict.  c.  96. 


11  &  12  Vict.  c.  68. 


12  &  13  Vict.  c.  74. 


13  &  14  Vict.  c.  60. 


Title  or  Short  Title. 


The  Legacy  Duty  Act, 
1796. 

The  Public  Money 
Drainage  Act,  1846. 

The  Landed  Property 
Improvement  (Ire- 
land) Act,  1847. 

An  Act  for  better  secur- 
ing trust  funds,  and 
for  the  relief  of  trus- 
tees. 


Extent  of  Repeal. 


Section  thirty-two. 


Section    thirty- 
seven. 

Section  fifty-three. 


The  whole  Act. 


An  Act  for  extending  to  The  whole  Act. 
Ireland  an  Act  passed 
in  the  last  session  of 
Parliament,  entitled 
"An  Act  for  better 
<<  securing  trust  funds, 
*'  and  for  the  relief  of 
"  trustees." 

An  Act  for  the  further     The  whole  Act. 
relief  of  trustees. 

The  Trustee  Act,  1850.     Sections     seven    to 

nineteen,  twenty- 
two  to  twenty-five, 
twenty-nine, 
thirty  -  two  to 
thirty-six,  forty- 
six,  forty-seven, 
forty-nine,  fifty- 
four  and  fifty-five ; 
also  the  residue  of 
the  Act  except  so 
far  as  relates  to 
the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 
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Session  and  Chapter. 


15  &  16  Vict  c.  56. 


17  &  18  Vict.  c.  82. 


18  &  19  Vict.  c.  91. 


20  &  21  Vict.  c.  60. 


22  &  23  Vict.  c.  35. 


23  &  24  Vict.  c.  38. 


26  &  26  Vict.  c.  108. 


26  &  27  Vict.  c.  73. 


27  &  28  Vict.  c.  114. 


28  &  29  Vict.  c.  78. 


31  &  32  Vict  c.  40. 
33  &  34  Vict.  c.  71. 


Title  or  Short  Title. 


The  Tnifltee  Act,  1852. 


The  Gonrt  of  Chancery 
of  Lancaster  Act,1864. 

The  Merchant  Shipping 
Act  Amendment  Act, 
1855. 


The  Irish  Bankrupt  and 
Insolvent  Act,  1857. 


The  Law  of  Property 
Amendment  Act,  1859. 


The  Law  of  Property 
AmendmentAct,1860. 

An  Act  to  confirm  cer- 
tain sales,  exchanges, 
partitions,  and  en- 
franchisements by 
trustees  and  others. 

An  Act  to  give  fur- 
ther facilities  to  the 
holders  of  Indian 
stock. 

The  Improvement  of 
Land  Act,  1864. 


The  Mortgage  Deben- 
ture Act,  1865. 

The  Partition  Act,  1868. 

The  National  Debt  Act, 
1870. 


Extent  of  RepeaL 


Sections  one  to  five, 
eight,  and  nine; 
also  the  residue  of 
the  Act  except  bo 
far  as  relates  to 
the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 

Section  eleven. 


Section  ten,  except 
so  far  as  relates  to 
the  Court  exercis- 
ing jurisdiction  in 
lunacy  in  Ireland. 

Section  three  han-> 
dred  and  twenty- 
two. 

Sections  twenty-six, 
thirty,  and  thirty- 
one. 

Section  nine. 


The  whole  Act. 


Section  four. 


Section  sixty  so  far 
as  it  relates  to 
trustees ;  and  sec- 
tion sixty-one. 

Section  forty. 


Section  seven. 
Section  twenty-nine. 
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Session  and  Chapter. 


a4  &  35  Vict.  c.  27. 


37  &  38  Vict.  c.  78. 


38  &  39  Vict.  c.  83. 


40  &  41  Vict.  c.  59. 


43  &  44  Vict.  c.  8. 


44  &  45  Vict.  c.  41. 


Title  or  Short  Title. 


45  &  46  Vict.  c.  39. 


46  &  47  Vict.  c.  52. 


61  &  52  Vict.  c.  59. 


52  &  53  Vict.  c.  32. 


The   Debenture   Stock 
Act,  1871. 

The  Vendor  and  Pur- 
chaser Act,  1874. 

The  Local  Loans  Act^ 
1875. 

The  Colonial  Stock  Act, 
1877. 

The  Isle  of  Man  Loans 
Act,  1880. 


The  Gonyeyancing  and 
Law  of  Property  Act, 
1881. 


Extent  of  Repeal. 


The  whole  Act. 


Sections    three  and 
six. 

Sections  twenty-one 
and  twenty-seven. 

Section  twelve. 


Section  seven,  so  far 
as  it  relates  to 
trustees. 

Sections  thirty-one 
to  thirty-eight. 


The  Conveyancing  Act,     Section  five. 
1882. 


52  &  53  Vict.  c.  47. 


53  &  54  Vici  c  5. 


53  &  54  Vict.  c.  69. 


55  &  56  Vict.  c.  13. 


The    Bankruptcy  Act, 
1883. 

The  Trostee  Act,  1888. 


The  Trust  Investment 
Act,  1889. 

The  Palatine  Court  of 
Durham  Act,  1889. 

The  Lunacy  Act,  1890. 


The  Settled  Land  Act, 
1890. 

The  Conveyancing  and 
Law  of  Property  Act, 
1892.   . 


Section  one  hundred 
and  forty-seven. 

The  whole  Act,  ex- 
cept sections  one 
and  eight. 

The  whole  Act,  ex- 
cept sections  one 
and  seven. 

» - 

Section  eight 


Section  one  hundred 
and  forty. 

Section  seventeen. 


Section  six. 
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Amendment  of 
56  &  57  Vict, 
c.  53,  s.  30. 


Extension  to 
Ireland  of 
56  &  57  Vict, 
c.  53,  s.  41. 


Amendment  of 
56  &  57  Vict, 
c.  53,  8.  44.    ' 


Liability  of 
trustee  in  case 
of  change  of 
character  of 
investment. 


CHAPTER  IV. 

THE  TRUSTEE  ACT  (1893)  AMENDMENT  ACT,  1894. 

67  VICT.  0.  10. 

An  Act  to  amend  the  Trustee  Aetj  1893. 

[18th  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  In  section  thirty  of  the  Trustee  Act,  1893,  the 
words  *^  as  heir,  or  under  the  will  of  a  deceased  person, 
for  payment  of  whose  debts  the  judgment  was  given  or 

order  made  "  shall  be  repealed. 

« 

See  note  to  T.  A.,  8.  30. 

2.  The  powers  conferred  on  the  High  Court  in 
England  by  section  forty-one  of  the  Trustee  Act,  1893, 
to  make  vesting  orders  as  to  all  land  and  personal  estate 
in  Her  Majesty's  dominions  except  Scotland,  are  hereby 
also  given  to  and  may  be  exercised  by  the  High  Court 
in  Ireland. 

3.  In  section  forty-four  of  the  Trustee  Act,  1893,  after 
the  word  **  trustee  "  in  the  first  two  places  where  it  occurs 
shall  be  inserted  the  words  ''  or  other  person." 

See  note  to  T.  A.,  s.  44. 

4.  A  trustee  shall  not  be  liable  for  breach  of  trust  by 
reason  only  of  his  continuing  to  hold  an  investment 
which  has  ceased  to  be  an  investment  authorized  by  the 
instrument  of  trust  or  by  the  general  law. 
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This  s.  has  been  held  to  be  not  retrospective  :  Be  Chapman^  1896, 
1  Gh.  323. 

As  to  the  law  independently  of  this  s.,  see  Be  Medland,  41  Gh.  D. 
476 ;  and  consider  Be  Tucker,  1894, 1  Oh.  724 ;  ^0  Irwiuy  39  Sol.  J. 
233 ;  Be  Chapman,  1896, 1  Gh.  323 ;  2  Gh.  763. 

6.  This  Act  may  be  cited  as  the  Trustee  Act  (1893)  Short  title. 
Amendment  Act,  1894. 


8  2 


(    260    ) 


PART  IV. 


MARRIED  WOMEN'S  PROPERTY  ACTS. 


Married 
woman's  power 
of  dispoaition. 


Separate  use. 


Married 

woman 

"  protector  of 

settlement." 


CHAPTER  L 

SUMMARY  OF  THE  MARRIED  WOMEN'S  PROPERTY  ACTS, 

1882  &  1893. 

The  general  result  of  these  Acts  as  regards  the  form  and 
effect  of  documents  is  as  follows : — 

(1.)  As  to  disposal  of  property  or  things  in  action 
(a)  Every  woman  married  after  1882,  and 
(I)  Every  woman  married   before  1883,  as  regards 
property  and  things  in  action  acquired  after 
1882, 
can — except  where  she  is  a  trustee  (other  than  a  bare 
trustee  of  freehold  or  copyhold  land :  see  T.  A.  s.  16) — 
convey  as  if  she  were  a  feme  sole,  and  the  concurrence  of 
her  husband  in  any  disposition  is  not  necessary. 

(2.)  A  trust  for  the  separate  use  of  a  married  woman 
is  no  longer  necessary.  A  simple  restraint  on  anticipation, 
where  desired,  is  effectual  (s.  19),  even  in  case  of  a 
settlement  made  by  herself  of  her  own  property:  Be 
Lumley,  1896,  2  Oh.  690. 

The  decision  in  Be  Priee,  28  Oh.  D.  709,  which  made 
it  advisable,  for  the  purpose  of  giving  a  married  woman 
full  powers  of  testamentary  disposition,  still  to  express 
gifts  to  be  ^'  for  her  separate  use,"  has  been  set  aside  by 
s.  3  of  the  M.  W.  P.  A.,  1893. 

It  may  be  questioned  whether  a  married  woman  can 
alone  be  protector  in  respect  of  a  life  estate  which  is  her 
separate  property  under  this  Act,  but  is  not  expressly 
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htf  the  settlement  settled  to  her  separate  use :  see  Fines  & 
Eecoveries  Act,  s.  24 ;  and  compare  Be  Smith's  Estate,  35 
Ch.  D.  589 ;  Be  Drmmond  dt  Dmie,  41  Ch.  D.  524. 

(3.)  Acknowledgment  of  deeds  is  only  necessary  where  Acknowledg- 
the  property   was  acquired  and  the  woman   was  also  ™®"** 
married   before   1883,  or    where   she  is  a  trustee  :  Be 
Earhness  &  Alkopp,  1896,  2  Ch.  358.    In  either  case  the 
mode  of  acknowledgment  is  now   simplified   by  0.   A., 
1882,  s.  7. 

(4.)  It  results  from  the  case  last  cited  that  a  married  Executrix  or 
woman  cannot  be  made  an  executrix  or  trustee  without  *'"«*««• 
inconvenient  consequences  as  regards  the  mode  of  dealing 
with  the  property  ;  see  note  to  s.  16  of  T.  A. 

(5.)  It  is  no  longer  necessary  to  give  a  married  woman  power  of 
a  power  of  appointment  in  order  to  enable  her  to  dispose  »PPoi»i*ment. 
of  property  either  by  deed  or  will ;  but  a  general  power 
may  be  given  to  avoid  the  consequences  of  the  last  cited 
ease. 

(6.)  In  settlements  it  is  sufficient  that  she  alone  cove-  Covenant  to 
nants  to  settle  her  future  property.    According  to  the  ^ro^rty!""" 
decisions  on  s.   19  it  seems  that  the  covenant  of  the 
husband  alone  still  has  effect  as  before  the  Act  to  bind 
the  wife's  property  though  made  her  separate  property 
under  the  Act.     Where  the  wife  is  an  infant  at  the  time  Where  wife  an 
of  marriage,  her  covenant  remains  in  force  if  she  dies  *°  *'*'* 
without  having  done  any  act  to  avoid  it:  Bumahy  v. 
Eqmtdble  Bev.  Int.  Soe,,  28  Ch.  D.  416.    On  attaining 
twenty-one,  and  though  still  under  coverture,  she  can  by 
deed  effectually  ratify  it :  Be  Eodson,  1894,  2  Ch.  421 ; 
and  she  may  be  put  to  her  election  to  confirm  the  settle- 
ment or  take  nothing  under  it  unless  she  is  restrained 
from  anticipation :  WUhughhy  v.  Middleton,  2  J.  &  H. 
344;  Smith  v.  Lucas,  18  Ch.  D.  531 ;  Be  Vardon's  Trusts, 
31  CL  D.  275 :  and  see,  and  distinguish,  Harle  v.  Jarman, 
1895,  2  Ch.  419. 

(7.)  A  covenant  by  a  married  woman  will  no  longer  Post-nuptial 
be  void,  but  a  covenant  by  her  to  settle,  and  also  a  ^^•'''  ^^ 
settlement  by  her  of  real  or  personal  estate,  will,  unless  woman. 
a  .consideration  is  given,  be  voluntary  and  liable  to  all 
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(f^7^ra'<) 


SeiMntion 
deedi. 


Deeds 
generally. 


the  incidents  of  a  voluntary  covenant  or  settlement. 
The  principle  of  TeoBiale  v.  BraithwaitB^  4  OL  D.  85, 
5  t&.  630,  and  Be  Foster  and  Lister,  6  Ch.  D.  87,  no 
longer  applies. 

(8.)  incept  that  a  woman  in  settling  her  property  has 
the  power,  which  a  man  has  "^j^toroatrain  herself  fipom 
anticipation  during  coverture,  all  settlements  by  wom^i 
are  now  placed  on  the  same  footing  as  settlements  by 
men  (s.  19). 

(9.)  It  is  conceived  that  a  wife  can  now  contract  with 
her  husband  for  purposes  of  a  separation  deed,  and  that 
the  concurrence  of  a  trustee  is  unnecessary  to  support  it 
as  a  settlement  for  value :  McGregor  v.  MeOregor,  21 
Q.  B.  D.  424  For  the  effect  of  such  a  contract  on  her 
power  to  pledge  her  husband's  credit  for  her  necessaries, 
see  Eastland  Y.Burehdl,3Q,.  B.  D.432;  WilsonY.  Olossop, 
20  ib.  354. 

(10.)  It  seems  that  a  document  sealed  and  delivered 
by  a  married  woman  is  now  her  deed  at  common  law,  and 
not  merely  a  writing  sealed  and  delivered,  she  being  for 
all  purposes  of  property  and  contract  a  feme  sole ;  but 
the  Act  does  not  expressly  say  so. 

(11.)  The  Act  seems  to  render  obsolete  as  to  women 
married  after  1882  all  the  cases  as  to  fraud  on  the 
husband's  marital  rights  (but  see  Pollock  on  Contracts, 
3rd  ed.,  p.  266),  and  also,  as  regards  property  devolving 
after  1882  on  any  married  woman,  all  the  cases  as  to 
reduction  in  possession,  and  as  to  her  equity  to  a  settle- 
ment. 
Joint  tenancy.       (12.)  It  is  conceived  that  under  a  gift  after  1882  to 

husband  and  wife  in  terms  which  would  make  them  joint 
tenants  if  they  were  not  married,  they  will  no  longer  take 
as  one  person  or  hold  by  entireties,  but  take  as  joint 
tenants  in  the  same  manner  as  two  unmarried  persons : 
see  Thomley  v.  ThortUey,  1893,  2  Ch.  229.  So  under  a 
limitation  to  husband  and  wife  and  the  heirs  of  their 
bodies  they  will  take  as  tenants  in  common  in  tail :  see 
Feame,  C.  B.  39,  40.  But  husband  and  wife  still  take 
only  one  moiety  where  there  is  a  gift  to  them  and  a  third 


Eqoity  to 
settlement. 


right  to  V 

personalty  of       ' 
wife  intestate. 
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person,  without  any  indication  of  an  intention  to  displace 
the  technical  mle :  see  Be  Jupp,  Jupp  v.  Buehu^eU,  39 
Ch.  D.  148 ;  Be  Mareh,  Mander  v.  HanriSy  27  Ch.  D.  166 ; 
Be  Dixon,  42  Ch.  D.  306. 

(13.)  The  Act  contains  no  express  provision  as  to  Husband's 
whether  a  hosband  married  after  1882,  or  a  husband 
married  before  1883  in  respect  to  property  acquired  after 
1882,  will,  in  the  absence  of  any  disposition  by  the  wife 
during  her  life  or  by  will,  become  absolutely  entitled  in 
his  marital  right  to  the  wife's  personal  estate  on  taking 
out  letters  of  administration,  or  will  become  tenant  byl 
the  curtesy.  Under  the  old  law  equity  only  interfered 
just  so  far  as  was  necessary  to  give  effect  to  the  separate 
use.  By  the  death  of  the  wife  without  making  any 
disposition,  the  separate  use  was  exhausted,  and  all  the 
husband's  rights  remained  as  if  it  had  never  existed  :  see 
Cooper  V.  McuxJUmaMf  7  Ch.  D.  296,  per  Jessel,  M.B. 
Now  (see  M.  W.  P.  A.,  s.  1)  the  wife  takes  as  a,  feme  sole, 
and  is  a  separate  individual :  the  husband  takes  nothing 
in  his  marital  right  during  the  coverture.  As  regards  {Preserved  by 
personal  estate,  s.  25  of  the  Statute  of  Frauds  (29  Car.  2,  K^^^^  f  25. 
c.  3)  gave  to  the  husband  beneficially  the  personal 
estate  of  his  wife  dying  intestate,  as  well  as  the  right  to 
take  out  letters  of  administration,  and  still  remainsj 
operative:  Be  Lamhert,  Stcmton  v.  Lambert,  39  Ch.  D. 
626 ;  and  see  Smart  v.  Tranter,  43  Ch.  D.  587 ;  Swman 
V.  Wharton,  1891, 1  Q.  B.  491 ;.  Be  Atkinson,  1898, 1  Ch. 
637.  No  such  question  arose  on  the  Married  Women's  wife  not /< 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  which  does  not  ^^^glj"^"  ^^* 
use  the  words  "  feme  sole,"  but  only  the  ordinary  ex- 
pressions **  separate  use  "  (see  ss.  1,  3,  4,  5,  7, 8, 10, 12) 
and  **  separate  property  "  (see  ss.  2-5,  9,  11, 13, 14),  not 
interfering  therefore  with  the  husband's  marital  rights 
further  than  is  done  by  the  same  expressions  used  in  a 
settlement  or  will. 

(14.)  The  estate  by  the    curtesy  was  an  extension  Esuteby 
during  the  husband's  whole   life  (arising  on   birth  of  ^^  ^^' 
inheritable  issue)  of  his  freehold  in  right  of  his  wife 
during  the  joint  lives  (Burton,  Beal  Prop.,  145-6),  where 


emc 


264     MABBIED  WOMEN'S  PBOPEBTT  ACTS,   1882,   1893. 


The  wife'i 
term  and 
chattels. 


Wife'a  joint 
tenaDcy  in  • 
chattelB, 


Corertare  now 
'no  disability. 


Wife  divorced 
for  parpoees 
of  her  own 
property. 


Disability  of 
women 

married  before 
1883. 


the  estate  of  the  wife  was  an  inheritance  in  possession : 
Feame,  C.  B.  841-2.  The  estate  by  the  curtesy  still 
exists :  see  Hope  v.  Hope,  1892,  2  Oh.  336 ;  but  it  is  con- 
ceived that  if  is  wholly  changed  in  its  nature.  The 
husband  has  no  present  freehold  in  his  wife's  right,  nor 
can  he  have  any  remainder,  there  being  no  particular 
estate.  He  must  take  by  quasi  descent  in  the  same 
manner  as  the  heir. 

(15.)  The  wife's  term  of  years  in  land,  and  her  chattels 
passing  by  delivery,  acquired  after  1882,  no  longer  vest 
legally  in  the  husband,  nor  are  they  capable  of  being 
assigned  by  him  (but  qy.  where  she  is  a  trustee).  He 
must  now,  it  seems  (but  see  Hope  v.  Hope,  vbi  sup,),  take 
out  letters  of  administration  to  complete  his  title  on  her 
death:  Surman  v.  WhaHm,  1891,  1  Q.  B.  491,  is  no 
authority  to  the  contrary,  for  there  the  marriage  took 
place,  and  the  property  was  the  wife's,  before  1883. 

(16.)  Also  marriage  is  no  longer  a  severance  of  the 
wife's  joint-tenancy  in  chattels  passing  by  delivery  (see 
Wms.  Pers.  9th  ed.,  409 ;  Be  BuOer's  Trusts,  38  Ch.  D. 
286) ;  it  never  was,  of  that  in  freeholds  or  leaseholds : 
Palmer  v.  Bieh,  1897, 1  Ch.  134. 

(17.)  Under  the  Statutes  of  Limitation  there  is  no 
longer  in  regard  to  property  acquired  after  1882  any 
saving  in  favour  of  a  wife  on  account  of  the  disability  of 
coverture.  She  is  free  to  sue,  even  as  to  trust  estates : 
ss.  1  (2),  24 

(18.)  The  Act  does  not  enable  a  donor  to  make  a 
conveyance  or  devise  to  husband  and  wife  which  will 
put  them  in  the  same  position  as  before  thQ  Act ;  but 
see  TasJeer  Vc  Tasker  &  Lowe,  1895,  P.  1,  as  to  para- 
phernalia. Every  married  woman  coming  within  the 
terms  of  the  Act  appears  now  to  be  made  a  completely 
distinct  person  from  her  husband  for  all  purposes  con- 
nected with  her  own  property.  The  Act  does  not  affect 
her  right  to  dower  or  freebench,  or  under  the  Statutes  of 
Distribution,  in  respect  to  her  husband's  property. 

(19.)  The  Act  affords  no  assistance  in  the  disposition 
by  a  woman  married  before  1883  of  property  acquired 
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by  her  before  that  year.  She  can  still  only  dispose  by 
acknowledged  deed  (under  the  Fines  and  Becoyeries 
Act,  3  &  4  WiU.  4,  c.  74,  as  amended  by  C.  A.,  1882,  s.  7) 
of  land  or  an  interest  in  land  or  money  liable  to  be  laid 
out  in  land.  She  can  also,  under  20  &  21  Vict.  c.  57, 
dispose  of  a  reyersionary  interest  in  personal '  estate 
acquired  under  an  instrument  dated  after  1857,  and  not 
deriyed  under  her  marriaere  settlement.    The  latter  Act  Whether 

1  T*  '  '    ^         4,  '  1        4.  4.       20  &  21  Vict. 

only  applies  to  a  reyersionary  interest  m  personal  estate,  c.  57,  is  appU- 
and  did  not  make  it  clear  that  either  she  or  her  husband  ?*^-lf®  ^**'** 

in  action, 

separately  or  together  could  assign  a  simple  cJiose  in  action, 
for  instance,  a  debt  or  a  policy  of  assurance  effected  in 
her  name,  as  distinguished  from  an  equitable  ehoae  in 
auction,  such  as  a  legacy  or  other  money  held  in  trust  for 
her,  which  would  come  under  the  description  of  personal 
estate  :  see  Be  Jenhinson,  24  Beay.  64,  at  p.  73 ;  Fryer  y. 
Morland,  3  Ch.  D.  675,  at  pp.  685,  686.  But  Chitty,  J., 
has  decided  that  the  Act  applies  to  a  policy  of  assurance  : 
see  Wiiherby  y.  Backham^  W.  N.,  1891,  57.  A  coyenant 
made  before  1883  by  a  married  woman  as  to  a  rever- 
sionary interest  in  personal  estate  not  within  Malvn*B  Act, 
does  not  bind  it :  Ha/rle  y.  Jarmcm,  1895,  2  Oh.  419. 

Under  the  Intestates  Estates  Act,  1890  (53  &  54  Vict.  c.  29),  where   Widow's  right 
a  man  dies  intestate  after  1st  September,  1890,  leaving  no  tasuey  his  on  intestacy, 
widow  takes  his  whole  real  and  personal  estate  if  not  exceeding  in  net  *^^  ^  *^'^' 
value  £500,  or  if  exceeding  in  net  value  that  sum  she  takes  a  charge 
for  £500  with  interest  at  4  per  cent,  from  his  death  and  also  takes  the 
same  share  and  interest  in  the  residue  as  if  it  had  been  the  whole  real 
and  personal  estate  and  the  Act  had  not  been  passed.    Her  charge  is 
paramount  to  everything,  including  her  right  to  dower;  after  her 
charge  is  deducted  proportionately  from  the  real  and  personal  estate, 
her  rights  in  the  residue  are  the  same  as  if  the  £500  had  not  formed 
part  of  the  estate.    The  Court,  where  necessary,  will  permit  the  sum 
to  be  raised  by  sale  or  mortgage :  Be  Oharriere^  1896, 1  Ch.  912 ;  see 
now  L.  T.  A.,  1897,  s.  2. 

As  to  exemption  from  Income  Tax,  of  profits,  from  certain  sources,   ^«™P*ion  of 
of  wife  living  with  her  husband,  see  Finance  Act,  1894,  s.  34  (2).  f^^^  Income 

Tax. 
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CHAPTEB  n. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882. 
45  &  46  VICT.  0.  75. 


S.l. 

Married 
woman  to  be 
capable  of 
holding  pro- 
perty and  of 
contracting  as 
^feme  sole. 


An  Aet  to  eonsolidate  CMd  amend  the  Acts  rdaJting  to  the 
Property  of  Married  Women.        [18th  August,  1882.] 

Whereas  it  is  expedient  to  coDsolidate  and  amend  the 
Act  of  the  thirty-third  and  thirty-fourth  Victoria, 
chapter  ninety-three,  intituled  "  The  Married  Women's 
Property  Act,  1870,"  and  the  Act  of  the  thirty-seventh 
and  thirty-eighth  Victoria,  chapter  fifty,  intituled  ''An 
Act  to  amend  the  Married  Women's  Property  Aet, 
1870  " : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

This  Act  is  retrospective  as  to  procedure :  James  v.  Barraud^  31 
W.  R.  786 ;  Gloucegtershire  Bg.  Co,  v.  PhiUippi,  12  Q.  B.  D.  536. 

!• — (1.)  A  married  woman  shall,  in  accordance  with  the 
provisions  of  this  Act,  be  capable  of  acquiring,  holding, 
and  disposing  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property,  in  the  same  manner  as 
if  she  were  a  feme  sole,  without  the  intervention  of  any 
trustee. 

The  whole  effect  of  this  s.  appears  to  be  contained  in  the  words 
*'  feme  sole  "  and  '*  without  the  intervention  of  a  trustee  " :  see  Re  GunOf 
43  Ch.  D.  12, 16 ;  Hope  v.  Hope,  1892,  2  Ch.  336,  341-2.  Before  the 
Act  it  was  competent  for  a  married  woman  to  "  acquire,  hold,  and 
dispose  of  property,  but  she  was  not  entirely  in  the  same  position 
as  a  feme  toUy  and  the  intervention  of  a  trustee  was  necessary  to 
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prevent  the  legal  estate  or  right  yestiiig  in  her  husband,  and  to  enable  S.  1. 

it  to  pass  without  an  acknowledged  deed.    The  words  ^^  separate  

property**  are  equivalent  to  ''property  belonging  to  her  for  her 
separate  use : "  see  ^e  Boiven,  1892,  2  Gh.  291 ;  Re  Armstrong,  21 
Q.  B.  D.  264 ;  Be  LwiOey,  1896,  2  Oh.  690.  This  subs.,  taken  by 
itself,  is  merely  enabling ;  it  does  not  say  whether,  in  order  to  enable 
a  married  woman  to  take  separate  property  it  must  be  expressly  given 
to  her  as  such,  in  the  same  manner  as  formerly  in  case  of  property 
given  for  her  separate  use.  This,  however,  appears  provided  for  by  s. 
2  as  to  a  woman  married  after  1882,  and  by  s.  5  as  to  a  woman 
married  before  1883,  in  respect  to  property  acquired  after  1882.  Under 
these  88.  she  is  *^  entitled  to  have  and  hold,  and  to  dispose  of  in 
manner  aforesaid,  as  her  separate  property,"  so  that  an  absolute 
separate  title  is  thereby  created,  and  it  seems  quite  independent  of 
the  terms  of  gift,  so  that  it  is  not  now  legally  possible  to  create  the 
old  status  as  to  property  between  husband  and  wife. 

As  to  the  force  of  the  words  ''  in  accordance  with  the  provisions  of 
this  Act,*'  see  Re  Ouno,  ubi  sup. ;  Re  Harris  8.  E.,  28  Ch.  D.  171. 

Pearson,  J.,  held  that  the  s.  was  confined  in  its  operation  to  property  Applies  only 
acquired  during  the  coverture,  and  consequently  a  will  made  or  re-  *<*  property 
published  during  widowhood  was  necessary  in  order  to-  dispose  of  J^^^"  *- 
property  acquired  during  widowhood  :  Re  Price,  28  Gh.  D.  709 ;  but  coyerture. 
see  now  M.  W.  P.  A.,  1893,  s.  3. 

But  a  will  made  before  this  Act  by  a  married  woman  dying  during 
the  coverture  would  pass  separate  property  acquired  under  this  Act : 
Be  Bowen,  1892,  2  Ch.  291. 

Where  property  was  held  in  trust  for  a  widow  for  life  for  her  separate   Release  of 
use  and  after  her  death  for  such  persons  as  she  should  during  coverture  po^«r  not 
by  will,  and  when  discovert  by  deed  or  will  appoint,  and  in  default,  for  ^^^^^^^^7' 
her  absolutely,  so  that  before  her  second  marriage  she  was  entitled  to 
have  it  transferred  to  her  absolutely, — it  was  held  that  she  remained 
so  entitled  after  her  second  marriage  subsequently  to  the  Act :  Be 
OnOorv^  39  Gh.  D.  622 ;  and  see  Be  Davenport,  1895, 1  Gh.  361. 

Notwithstanding  this  Act,  a  married  woman  cannot  make  a  valid 
gift  by  will  under  a  statute  enabling  gifts  by  will  for  certain  purposes 
(as  the  Church  Building  Act,  43  Geo.  3,  c.  108),  but  not  extending  to 
*'  women  covert  without  their  husbands " :  Be  Smith,  Cflements  v. 
Ward,  36  Gh.  D.  589. 

As  to  the  exercise  by  a  married  woman  of  a  general  power  of  ap-  General  power, 
pointment  by  will,  see  s.  4,  post,  and  n. 

And  it  seems  doubtful  if  this  Act  anywhere  enables  a  married  woman  Release  or 
to  release  or  disclaim  a  power  under  G.  A.,  1881,  s.  52,  and  G.  A.,  d^»cl«m"  ^^ 
1882,  s.  6,  when  the  power  is  not  coupled  with  an  Interest.     See  those 
88.,  and  Be  Davenport,  ubi  sup.;  and  on  the  distinction  between 
"  power  •*  and  "  property  " :  Ex  parte  Gilchrist,  Be  Armstrong,  17  Q. 
B.  D.  521 ;  Be  Boper,  39  Gh.  D.  482. 

This  Bube.  has  been  held  not  to  apply  to  trust  property  :  Be  Hark-  l^^t 
ness  A  AUsopp,  1896, 2  Gh.  858.    But  query  if  it  is  not  open  to  a  wider,  V^V^l- 
and  far  more  convenient,  construction:  see  Be  Brooke  &  Fremlin, 
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S.  1.  1898, 1  Ch.  647,  650.    As  the  married  woman  is  liable  separately  on 
contract  (see  subs.  2  &  s.  24),  or  in  tort,  and  her  husband  need  not  be 

a  party  to  any  action  (subs.  2),  the  same  reasoning  applies  as  in 

BcUhe  v.  Bank  of  England,  4  K.  &  J.  564. 

(2.)  A  married  woman  shall  be  capable  of  entering 

](fO<>)f  cC    l^^  ^^  ^^^  rendering  herself  liable  in  respect  of  and  to  the 

S  ^^^^tu.  eJF>^ '  ©xtent  of  her  separate  property  on  any  contract,  and  of 

ci  Si  t^  ^^  suing  and  being  sued,  either  in  contract  or  in  tort  or 

'^         '  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and 

9f^)^^ '  ^^^'  ^^^  husband^need  not  be  joined  with  her  as  plaintiff  or 

5           ^^^^^^  defendantyor  be  made  a  party  to  any  action  or  other 

^  «**-«--L'*«— '  f  ^  legal  proceeding  brought  by  or  taken  against  her ;  and 

>^^^^-,  ^^  J.  any  damages  or  costs  recovered  by  her  in  any  such  action 

jt.^.^i^'  or  proceeding  shall  be  her  separate  property;  and  any 

damages  or  costs  recovered  against  her  in  any  such  action 

^a  ^CpA  U<^  ^'  proceeding  shall   be   payable  out   of   her  separate 

►  .i6-an«/^/iyt**  ^  property,  and  not  otherwise. 

** Contract."  As  to  "contracts'*  under  this  subs.,  and  their  nature,  see  BcoU  v. 

Jfor%,  20  Q.  B.  D.  120 ;  EoLthy  v.  Hodgs(m,  24  %b,  103 ;  Jay  v. 
Rohinsony  25  ib.  467 ;  Wkittaker  v.  Kershaw,  45  Gh.  D.  320.  A  married 
woman  can  make  a  joint  contract,  and  judgment  recovered  against 
the  co-contractor  bars  an  action  agsdnst  her :  Hoare  v.  NibleU,  1891, 
1  Q.  B.  781.  As  to  her  covenants,  as  lessee,  running  with  the  land, 
see  Sutherland  v.  S.,  1893,  3  Gh.  169, 184,  185,  196. 
Married  Under  this  subs,  a  married  woman  may  sue  alone  for  a  tort  committed 

TuTand^Yi  ^^°^®  *^®  commencement  of  the  Act  (  Wddon  v.  Winslow,  13  Q.  B.  D. 
tion  aloiM.  '  '^^^  >  Lowe  v.  Fox,  15  ib.  667),  and  for  a  trespass  on  a  house  occupied 
by  her  (Wddon  v.  De  Bathe,  14  Q.  B.  D.  339),  and  she  may  petition 
alone  (Be  Outwin's  TrusU,  31  W.  B.  374 ;  but  see  Be  Smith's  Estate, 
Security  for  35  Gh.  D.  589,  596),  and  is  not  liable  to  give  security  for  costs  :  ITurel' 
cost*-  fall  V.  Wilson,  8  P.  D.  18 ;  Severances,  Civil  Service  Supply  Associa- 

tion, 48  L.  T.  485 ;  Be  Isaac,  Jacob  v.  Isaa/i,  30  Gh.  D.  418;  Be 
Thompson,  38  Gh.  D.  317,  318 ;  see,  however.  Be  Bobinson,  Pindar 
V.  Bobinson,  W.  N.,  1885, 147  ;  Weldhen  v.  Scattergood,  W.  N.,  1887, 
69,  which  seem  in  direct  conflict  with  the  cases  previously  quoted : 
but  a  married  woman,  an  infant,  must  appear  by  next  friend  or  guar- 
dian ad  litem :  Colman  v.  Northcote,  2  Ha.  147  ;  D.  G.  P.,  vol.  i.  p. 
188 ;  compare  Shipway  v.  Ball,  16  Gh.  D.  376. 
Undertaking  And  for  purposes  of  an  injunction,  her  undertaking  as  to  damages 

aa  to  damages,    jg  sufficient :   Be  Prynne,  W.  N.,  1885, 144  ;  Pike  v.  Cave,  W.  N., 

1893,  91. 
Security  for  But  where  she  appeals,  having  no  separate  property,  and  without  a 

coats  of  appeal,   j^^j.^  friend,  she  may  be  ordered  to  give  security  for  costs  of  the  appeal : 

Whittaker  v.  Kershaw,  44  Gh.  D.  296. 
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And  where,  instead  of  suing  alone,  she  sues  by  a  next  friend  who  s.  1. 

is  not  a  responstble person,  security  for  costs  may  be  required:  Be  

Thompson,  tibi  sup. 

It  would  seem,  from  the  last  cited  case,  that  a  married  woman  who,  Saing  by  next 
after  the  M.  W.  P.  A.,  institutes  proceedings  by  a  next  fnend,  cannot  friend, 
proceed  without  one,  the  next  friend  being  alone  liable  for  costs.    But 
query  if  this  be  so  where  proceedings  haYe,before  the  Act,  been  instituted 
\>j  her  by  a  next  friend.     She  cannot  act  as  next  friend  or  guardian   Cannot  be  next 
ad  litem  (Be  Duke  of  Somerset,  Thynne  v.  8t.  Maur,  34  Ch.  D.  465) ;  ^"«^^»  *«• 
and  her  husband  is  still  liable  for  her  torts :  Seroha  v.  K<Utenburg,  17  Husband  liable 
Q.  6.  D.  177 ;  and  he  may  recover  from  her  separate  estate  money  lent    ^.'  .  ^   * 
to  her  or  paid  by  her  direction  after,  but  not  before,  marriage :  BuHer  Ability  for 
V.  Butler,  14  Q.  B.  D.  831 ;  16  ib.  374.  hTband 

And  as  to  the  wife's  right  to  damages  for  personal  injuries  to  her, 
recovered  in  an  action  in  which  she  and  her  husband  are  co-plaintiffs, 
see  Beadey  v.  Boney,  1891, 1  Q.  B.  509,  and  s.  5,  infrh.  ^^ 

Before  the  M.  W.  P.  A.,  1893  (which,  however  (s.  1),  only  applies  Most  have 
to  contracts  entered  into  after  the  passing  of  the  Act),  it  was  necessary,  P^P®^7  ^^ 
in  order  that  a  married  woman  should  be  liable  under  this  subs.,  that  ^^^^^ 
she  should  have  had  separate  property  at  the  time  of  the  contract  (Be 
Shakeapear,  Dedkin  v.  Lahin,  30  Ch.  D.  169 ;  Palliser  v.  Gurney,  19 
Q.  B.  D.  519 ;  Stogdon  v.  Lee,  1891,  1  Q.  B.  661),  and  not  have  been  Restraint  on 
restrained  from  anticipation  (see  s.  19,  infrh ;  Draycott  v.  Harrison,  a^^^cip***®"* 
17  Q.  B.  D.  147),  and  where  she  was  so  restrained  a  judgment  against 
her  on  a  promissory  note  made  after  the  Act  had  no  efifect  (Beckett  v. 
Tcuker,  19  Q.  B.  D.  7 ;  Smith  v.  Whitlock,  55  L.  J.  Q.  B.  D.  286) ;  but 
arrears  or  savings  of  an  income  which  she  could  not  anticipate,  would 
do:  Fitzgtbbon  v.  l^ldke,  3  Ir.  Ch.  Rep.  328;  Butler  v.  Cvmpston,  7 
Bq.  16 ;  Cox  v.  Bennett,  1891,  1  Cb.  617 ;    Eood-Barrs  v.  fferiot, 
1897,  A.  C.  174. 

As  to  the  effect  of  the  words  "  in  tort  or  otherwise,"  see  Whittaker 
V.  Kershaw,  45  Oh.  D.  320.  ^ 

For  a  form  of  judgment  under  this  Act,  see  Scott  v.  Morley,  20JForm  of  ^  f^^A 
Q.  B.  D.  120 ;  Bourne  v.  Fletcher,  21  %b.  11 ;  see  also  BursUl  v.  Tanner^  I  judgment.  ^  ^Y 
13  ib.  691 ;  Nicholls  v.  Morgan,  16  L.  R.  Ir.  409.  ' 

Judgment  under  R.  S.  C.,  1883,  Or.  xvi.,  r.  52,  may  be  ordered 
against  a  married  woman,  third  party,  as  a  feme  sole,  charging  her 
separate  estate  even  in  respect  of  a  liability  incurred  before  the  Act : 
Gloucestershire  Bg.  Co.  v.  PhiUipps,  12  Q.  B.  D.  533. 

A  jxidgment  against  a  married  woman  may  be  the  foundation  of  a  Restraint  on  . 
garnishee  order :  Edthy  v.  Hodgson,  24  Q.  B.  D.  103.  And  an  order  anticipation. 
or  judgment  against*  her,  whether  for  payment  of  costs  (except  under 
M.  W.  P.  A,  1893,  s.  2)  or  otherwise,  cannot  be  enforced  by  any  kind 
of  process  against  income  which  she  is  restrained  from  anticipating, 
accrued  subsequently  to  the  order  or  judgment:  see  Whiteley  v. 
Edwards,  1896,  2  Q.  B.  48 ;  Be  Lumley,  1896,  2  Ch.  690 ;  but  by 
her  contract,  or  a  judgment,  arrears  of  such  income,  actually  due  and 
payable^  even  though  they  have  not  actually  come  to  her  hands,  are 
bound :  Hood-Barrs  v.  Heriot,  1896,  A.  C.  174, 
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The  Court  may,  by  receiver  or  injunction,  protect  the  fond  out 
of  which  coBts  are  payable :  Ownmifu  ▼.  FerkinSf  1899, 1  Ch.  16. 

(3.)  Every  eowtract  entered  into  by  a  married  woman 
shall  he  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  unless  the 
contrary  be  shown. 

ThU  subs,  is  repealed  by  M.  W.  P.  A.,  1893,  s.  4.  It  was  not  retro- 
spective;: Conolan  v.  Leylcmd,  27  Ch.  D.  632. 

The  contrary  was  shown,  if  she  had  no  property  but  what  she  could 
not  anticipate:  Bdrr%8on  v.  Harrison,  13  P.  D.  180;  or  but  that 
and  her  own  and  her  children's  clothes :  Leak  v.  Driffidd,  24  Q.  B. 
D.  98. 

(4.)  Every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  bind  her  separate  property  shaU  bind 
not  only  the  separate  property  which  she  is  possessed  of  or 
entitled  to  at  the  date  of  the  contract^  hU  also  all  separate 
property  which  she  may  thereafter  acqvdre. 


This  subs,  is  also  repealed  by  the  M.  W.  P.  A.,  1893,  s.  3.  It 
not  retrospective :  Concia/n  v.  Leyland,  27  Ch.  D.  632 ;  Twrnbtdl  v. 
F<yrman^  15  Q.  6.  D.  234;  Be  Boper,  39  Ch.  D.  482.  It  renders 
obsolete  (see  Cox  v.  Bennett^  1891,  1  Ch.  617,  622-^)  the  decision 
in  Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  that  the  contract  of  a  married 
woman  bound  so  much  only  of  her  separate  estate  not  subject  to 
restnunt  on  anticipation  as  existed  at  the  date  of  the  contract,  and 
remained  when  judgment  was  enforced. 

As  to  the  definition  of  *'  contract,"  see  s.  24. 

*<  Thereafter,"  i.e.  during  the  coverture :  Beckett  v.  Tasker,  19  Q.  B.  D. 
7 ;  but  so  that  income,  which  she  cannot  anticipate,  is  not  bound :  see 
Whitdey  v.  Edwards ;  Be  Lundey  ;  vbi  sup. 

The  M.  W.  P.  A.,  1893,  applies  only  to  contracts  entered  into  after 
the  passing  of  the  Act,  and  it  repeals  the  two  preceding  subss.  absolutely. 
But  their  effect  as  to  acts  done  under  them  is  preserved :  see  Interpre- 
tation Act,  1889,  s.  38  (2),  (6)  and  (c). 

(5.)  Every  married  woman  carrying  on  a  trade  sepa- 
[iqcfjii^*^^  '  rately  from  her  hnsband  shall,  in  respect  of  her  separate 
•    >•    — '^^'^  ^^'^^  property,  be  subject  to  the  bankruptcy  laws  in  the  same 

way  as  if  she  were  a  feme  sole. 


^-m.^  Married 
!J^^    woman  not 
t4^  •    trading. 


A  married  woman  who  does  not  carry  on  a  trade  is  not  subject  to 
the  bankruptcy  law :  see  Be  Gardiner^  20  Q.  B.  D.  249 ;  Be  a  Debior^ 
1898,  2  Q.  B.  576 ;  and  per  Esher,  M.B.,  in  Holihy  v.  Hodgeon^  24  Q.  B. 
D.  105, 106. 
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A  married  woman  cannot  be  made  bankrupt  under  a  bankruptcy      SS.  1»  2,  3. 

notice  on  a  judgment  in  the  form  in  Scott  v.  MorUy  (see  Re  Lynes,  

1893,  2  Q.  B.  113 ;  Re  F.  Emdfwd  <fc  Oo^  1899, 1  Q.  B.  666) ;  nor 
can  a  widow :  Re  H^wett,  1895, 1  Q.  B.  328. 

A  married  woman  carrying  on  trade  in  partnership  with  her 
husband  does  not  carry  on  trade  separately  from  him :  Re  Mekby,  1 
Manson,  12 ;  but  one  carrying  on  a  business  of  her  own,  under  her 
husband^s  management,  does :  Re  Edwardee^  39  Sol.  J.  398. 

A  married  woman  on  becoming  bankrupt  cannot  be  required  to  Married 
exercise  in  favour  of  tfie  trustee  in  bankruptcy  a  general  power  of  woman's 
appointment  {Ex  parte  Gilckrist,  Re  Armstrong,  17  Q.  B.  D.  521),  but   g«»ieral  power. 
her  life  interest  settled  to  her  separate  use  without  any  restraint  on 
anticipation  passes  to  the  trustee  notwithstanding  s.  19 :  Re  Armstrong, 
Ea  parte  Boyd,  21  Q.  B.  D.  264. 

As  to  what  constitutes  separate  business,  see  Re  Dearmer,  James  v.  / 

Dearm&r,  W.  N.,  1885.  212 ;  LoveU  v.  Newton,  4  0.  P.  D.  7 ;  Smith  v.  Jf^' 

JETancockj  1894,  2  Gh.  377 ;  and  as  to  when  and  how  long  a  trade  is 
"  carried  on  " :  Re  Dagnall,  1896,  2  Q.  B.  407. 

2.  Eyery  woman  who  marries  after  the  commence-  Property  of  a '^^)i<J 
ment  of  this  Act  shall  be  entitled  to  have  and  to  hold  as  riw*th"A"t*  ^^^ 
her  separate  property  and  to  dispose  of  in  manner  afore-  to  be  held  by  ^M^V* 
said  all  real  and  personal  property  which  shall  belong:  .^ "  *  ^^  i 

to  her  at  the  time  of  marriage,  or  shaU  be  acquired  by 
or  doTolye  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her 
in  any  employment,  trade,  or  occupation  in  which  she  is 
emgB^e/di  or  which  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skill. 

Accordingly  the  examination  of  a  woman  married  since  1882,  as  to 
her  consent  under  S.  E.  A.,  s.  50,  is  not  necessary :  Ridded  v.  Errington, 
26  Ch.  D.  220;  Re  Robinson's  S,  E.,  38  Sol.  J.  325  (bat  see 
Be  Smith's  Estate,  35  Oh.  D.,  589,  596).  And  in  the  case  of  a  deed  Fin^  and 
executed  by  her  under  s.  40  of  the  Pines  and  Recoveries  Act,  with  ^^o^«"«*  -^c^- 
respect  to  her  own  property,  the  husband's  concurrence  and  acknow- 
ledgment by  her  are  not  required :  see  Re  Drummond  and  Davie, 
1891, 1  Oh.  524. 

As  to  a  married  woman's  exemption  from  Income  Tax,  see  Finance 
Act,  1894,  s.  34  (2). 

8.  Any  money  or  other  estate   of  the  wife  lent  or  Loans  bj  wife 
entrusted  by  her  to  her  husband  for  the  purpose  of  any  *°  ^^•*>a''<i- 
trade  or  business  carried  on  by  him,  or  otherwise,  shall   \kJoi)  m^/<fo  ^f90 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his 
bankruptcy,  under  reserration  of  the  wife's  claim  to  a 
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ss.  3, 4, 5.     dividend  as  a  creditor  for  the  amount  or  yalne  of  such 

money  or  other  estate  after,  but  not  before,  all  claims 

of  the  other  creditors  of  the  husband  for  yaluable  coa- 
sideration  in  money  or  money's  worth  hare  been 
satisfied. 

r  .  ^^  To  what  debts,  This  B.  appli§M«le8SjCifr-rfown  thay&oney  was  not  lent  to  the 
X^J J  V^  &c.,  applicable,  husband  for  the  purpose  of  hisjousineasy  jgg  Oenese,  Ex  parte  District 
•'Z  ^^  B,  of  London,  16  Q.  B.  D.  700;  Ex  parte  TidsweU,  Re  TidsweU,  35 

W.  B.  669 ;  Alexander  y.  BamhUl,  21  L.  B.  Ir.  611 ;  Mackiniosh  ▼. 
Pogoeey  1895,  1  Ch.  505;  but  if  lent  to  a  trading  partnership  of 
which  the  husband  is  a  member,  the  wife,  so  far  as  respects  the 
joint  estate,  is  not  postponed  to  other  creditors :  Be  Tujf,  Ex  parte 
NotHngham,  19  Q.  B.  D.  88.    And  see  Be  Clark,  1898,  2  Q.  B.  330. 

It  is  conceived  that  this  s.  leaves  the  wife  free  to  enforce  any 
security  she  takes  from  her  husband  for  the  loan  :  compare  Ex  parte 
Shea,  4  Gh.  D.  789 ;  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536  ; 
38  ib.  238. 
This  s.  is  not  retrospective :  Be  Home,  Ex  parte  Home,  54  L.  T.  301. 
This  B.  does  not  apply  where  a  widow,  administratrix — ^there  being 
no  bankruptcy— exercised  her  right  of  retainer :  In  Be  May,  45  Ch.  D. 
499,  following  Lee  v.  NuttaU,  12  Ch.  D.  61 ;  Be  Gilbert,  1898, 1  Q.  B. 
282.  For  its  application  in  postponing  the  claim  of  a  widow  (who  had 
no  right  of  retainer),  in  an  administration  action,  the  costs  of  which 
left  not  enough  assets  to  pay  the  testator's  other  creditors  in  fiill^  see 
Be  Leng,  1895, 1  Ch.  652.   A.  it^^^ixis^  Ofc!r)f  CJiSf^  . 

Execution  of         4.  The  execution  of  a  general  power  by  will  by   a 

gene     power,  j^j^^rig^j  ^oman  shall  have  the  effect  of  making  the  pro- 

%   ct^  ^  pofty  appointed  liable  for  her  debts  and  other  liabilities 

^^'      ^|f  ,  (  in  the  same  manner  as  her  separate  estate  is  made  liable 

[^<>V*  under  this  Act. 

See  Be  Hodgson,  W.  N.,  1899,  30  (3). 

This  s.  applies,  as  to  contracts  made  during  coverture,  only  to  those 
made  after  the  commencement  of  the  Act :  Be  Boper,  39  Ch.  D.  482  ; 
but  applies  to  those,  whether  the  married  women  at  their  date  had 
separate  property  or  not :  Be  Ann,  1894,  1  Ch.  549.  It  applies  to 
contracts  made  by  the  testatrix  when  a  "feme  sole,"  whether  before 
the  Act  or  not :  Be  Hughes,  1898,  1  Ch.  529.  As  to  the  law  apart 
from  the  Act,  see  Be  Boper ;  Be  Ann ;  ubi  sup, ;  Bike  v.  Fitzgibbon^ 
17  Ch.  B.  at  p.  466 ;  and  Be  Parkin,  1892,  3  Ch.  510,  as  to  ante- 
Property  nuptial  contracts. 

the^Act  by  a'  fi»  Every  woman  married  before  the  commencement  of 

A  eU-   ^'Tw™"Iu  ^^^^  ^^^  s^^^  ^®  entitled  to  have  and  to  hold  and  to 

'iHl/'-  ^^  ^  ^  ^®^^  dispose  of  in  manner  aforesaid  as  her  separate  property 

^  ^  '^W^  A^*^'  *  *^'  ^"^^^  ^^^  personal  property,  her  title  to  which,  whether 
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vested  or  contingent,  and  whether  in  possession^  rever-      ss.  5, 
siony  or  remainder,  shall  accrue  after  the  commencement 
of  this  Act,  including  any  wages,  earnings,  money,  and  ^  3^     ' 
property  so  gained  or  acquired  by  her  as  aforesaid.  ^ 

The  date  when  the  title,  whether  vested  or  contingent,  was  acquired  When  title 

to  any  property,  and  not  the  date  when  it  falls  into  possession,  golems  must  accrae. 
the  application  of  the  Act  {fltid  v.  Eeidy  31  Gh.  D.  402  ;  E^  Dixon^ 

35  t&.  4) ;  hut  a  mere  **  spes  successionis  "  is  no  title :  Be  Fanans^  45  *'  Spes 

Ch.  D.  51.  sttccessionig." 

Separate  examination  of  a  married  woman  for  purposes  of  the  S.  E.  A.   Separate 
is  not  required  where  her  interest  in  the  settled  property  was  acquired  e^anainawon. 
after  this  Act :  Be  Bates  8,  E,^  1897,  2  Gh.  65. 

Under  an  exercise  of  a  special  power,  title  accrues  when  the  power  °P®<^**^  power. 
is  exercised,  not  when  it  is  created:  Be  Orawshay,  1891,  3  Gh.  176, 
180 ;  Stoeetapple  y.  Horlock,  11  Gh.  D.  745 ;  Be  Butler's  Trusts,  I.  B. 
3  £q.  138 ;  Farwell  on  Powers,  2nd  ed.,  p.  289. 

A  will,  made  hefore  the  Act,  hy  a  married  woman,  will,  independ- 
ently of  s.  3  of  the  M.  W.  P.  A.,  1893,  pass  separate  property  accruing 
to  her  under  this  s. :  Be  Bowen,  1892,  2  Gh.  291. 

This  s.  includes  money  recovered  by  the  verdict  of  a  jury :  Beasley 
V.  Boney,  1891, 1  Q.  B.  609. 

6.  All  deposits  in  any  post  office  or  other  sayings  bank.  As  to  stock, 
or  in  any  other  bank,  all  annuities  granted  by  the  Com-  f^ma^^j**^^ 
missioners  for  the  Reduction  of  the  National  Debt  or  by  woman  is 
any  other  person,  and  all  sums  forming  part  of  the  public 
stocks  or  fands,  or  of  any  other  stocks  or  funds  transfer- 
able -in  the  books  of  the  Goyemor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the 
commencement  of  this  Act  are  standing  in  the  sole  name 
of  a  married  woman,  and  all  shares,  stock,  debentures, 
debenture  stock,  or  other  interests  of  or  in  any  corpora- 
tion, company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  proyident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  commence- 
ment <rf  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be 
the  separate  property  of  such  married  woman ;  and  the 
fact  that  any  such  deposit,  annuity,  sum  forming  part  of 
the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Gtoyemor  and  Company 
of  the  Bank  of  England  or  of  any  other  bank,  share, 

T 
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ss.  6, 7.  stock,  debenture^  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  in  the  sole  name  of  a  married 
woman  shall  be  sufficient  prima  facie  evidence  that  she 
ik  beneficially  entitled  thereto  for  her  separate  use,  so  as 
to  authorize  and  empower  her  to  receive  or  transfer  the 
same  and  to  receive  the  dividends,  interests,  and  profits 
thereof,  without  the  concurrence  of  her  hasband,  and  to 
indemnify  the  Postmaster  General,  the  Commissioners 
for  the  Reduction  of  the  Nationcd  Debt,  the  Grovemor 
and  Company  of  the  Bank  of  England,  the  Governor  and 
Company  of  the  Bank  of  Ireland,  and  all  directors, 
managers,  and  trustees  of  every  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid,  in  respect 
thereof. 

This  8.  applies  to  fonds  in  the  sole  name  of  a  married  woman  at  the 
oommenoement  of  the  Act,  although  "  name,**  and  not  "  sole  name," 
occurs  in  the  14th  line.  The  next  s.  applies  to  those  subsequently 
transferred  to  her  sole  name.  The  words  "  beneficially  entitled**  appear 
to  exclude  the  case  of  trust  property,  which,  however,  seems  supplied 
by  s.  18. 

This  B.  uses  the  old  expressions  ''separate  property  of  a  married 
woman,**  and  ''separate  use,*'  but  nothing  seems  to  arise  thereon. 
The  words  seem  to  be  used  as  equivalent  expressions :  see  first  note 
to  s.  1  (1)  of  this  Act. 

As  to  the  law  under  the  M.  W.  P.  A.,  1870,  see  that  Act,  sa.  3-5, 
and  Howard  v.  Btmk  of  England^  19  £q.  295. 

Afl  to  stock,  7.  All  sums  forming  part  of  the  public  stocks  or  funds, 

tranaferred       ^^  ^^  ^^^  other  stocks  or  fuuds  transferable  in  the  books 
Ac,  to  a  mar-    of  the  Bank  of  England  or  of  any  other  bank,  and  all 

such  deposits  and  annuities  respectively  as  are  men- 
tioned in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests 
of  or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid,  which  after  the  commencement  of 
this  Act  shall  be  allotted  to  or  placed,  registered,  or 
transferred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  her  separate  property  in 
respect  gf  which  so  far  as  any  liability  may  be  incident 
thereto  her  separate  estate  shall  alone  be  liable,  whether 


ried  woman. 
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the  same  shall  be  so  expressed  in  the  document  whereby  ss.  7, 8. 
her  title  to  the  same  is  created  or  certified,  or  in  the  books 
or  register  wherein  her  title  is  entered  or  recorded,  or  not. 
Provided  always,  that  nothing  in  this  Act  shall  require 
or  authorize  any  corporation  or  joint  stock  company  to 
admit  any  married  woman  to  be  a  holder  of  any  shares 
or  stock  therein  to  which  any  liability  may  be  incident 
contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  bye-law,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company. 

This  8.  does  not  contain  the  words  *' beneficially  entitled/'  and  Trust 
appears,  therefore,  to  include  trust  property :  see  note  to  last  s.  property. 

8.  All  the  provisions  hereinbefore  contained  as  to  investments  in 
deposits  in  any  post  ofiSoe  or  other  savings  bank,  or  in  j^^^i^"*" 
any  other  bank,  annuities  granted  by  the  Commissioners  women  and 
for  the  Reduction  of  the  National  Debt  or  by  any  other  °  *"' 
persons,  sums  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of 
or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid  respectively,  which  at  the  commence- 
ment of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be  allotted 
to,  or  placed,  registered,  or  transferred  to  or  into,  or  made 
to  stand  in,  the  sole  name  of  a  married  woman,  shall 
respectively  extend  and  apply,  so  far  as  relates  to  the 
estate,  right,  title,  or  interest  of  the  married  woman,  to 
any  of  the  particulars  aforesaid  which,  at  the  commence- 
ment of  this  Act,  or  at  any  time  afterwards,  shall  be 
standing  in  or  shall  be  allotted  to,  placed,  registered,  or 
transferred  to  or  into,  or  made  to  stand  in  the  name  of 
any  married  woman  jointly  with  any  persons  or  person 
other  than  her  husband. 

This  s.  appears  not  to  iuclude  trust  property  standing  in  the  names  Trost . 
of  a  married  woman  jointly  with  any  persons  or  person  other  than  her   Property, 
husband,  at  the  commencement  of  the  Act,  but  does  include  trust 
property  subsequently  transferred  to  her  jointly  with  any  persons  or 
person  other  than  her  husband  :  see  notes  to  last  two  ss. 

As  to  the  law  before  this  Act,  see  note  to  s.  6,  supro^ 

T  2 
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ss.  9, 10,11.  9.  It  shall  not  be  necessary  for  the  husband  of  any 

Afl  toltock  married  woman,  in  respect  of  her  interest,  to  join  in  the 

&c.,  standing  transfer  of  any  such  annuity  or  deposit  as  aforesaid,  or 

luones  of  a  ^^7  sum  forming  part  of  the  public  stocks  or  funds,  or  of 

marritd  ^nv  Other  stocks  or  funds  transferable  as  aforesaid,  or  any 

woman  and  ^  *'  \  •      n 

oth«n.  share,  stock,  debenture,  debenture  stock,  or  other  benefit, 

right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  as  aforesaid,  which 
is  now  or  shall  at  any  time  hereafter  be  standing  in  the 
sole  name  of  any  married  woman,  or  in  the  joint  names 
of  such  married  woman  and  any  other  person  or  persons 
not  being  her  husband. 
Fraudulent  10.  If  any  investment  in  any  such  deposit  or  annuity 

with  *mo*wy  of  ^  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or 
husband.  in  any  other  stocks  or  funds  transferable  as  aforesaid,  or 

in  any  share,  stock,  debenture,  or  debenture  stock  of  any 
corporation,  company,  or  public  body,  municipal,  com- 
mercial, or  otherwise,  or  in  any  share,  debenture,  benefit, 
right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of 
any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  shall  have  been  made  by  a  married  woman 
by  means  of  moneys  of  her  husband,  without  his  consent, 
the  Court  may,  upon  an  application  under  section  seven- 
teen of  this  Act,  order  such  investment,  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband ;  and  nothing  in  this  Act 
contained  shall  give  validity  as  against  creditors  of  the 
husband  to  any  gift,  by  a  husband  to  his  wife,  of  any 
property,  which,  after  such  gift,  shall  continue  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed. 
Moneys  pay-  U.  A  married  woman  may  by  virtue  of  the  power  of 
policy  of  Msur-  making  contracts  hereinbefore  contained  effect  a  policy 
ance  not  to       upon  her  own  life  or  the  life  of  her  husband  for  her 

form  part  of  * 

estate  of  the      Separate  use;  and  the  same  and  all  benefit  thereof  shall 
insured.  enure  accordingly. 
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A  policy  of  assaranoe  effected  by  any  man  on  his  own         s.  n. 
life,  and  expressed  *to  be  for  the  benefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children,  or  any  of  them,//^^  \)/o^   /cff^ 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for^       ,  ->  a 

the  benefit  of  her  husband,  or  of  her  children,  or  of  her  ^  ^     ^7 

husband  and  children,  or  any  of  them,  shall  create  a  trust  (fOoC^J  ^^ 
in  favour  of  the  objects  therein  named,  and  the  moneys  '  ^^ 
payable  under  any  such  policy  shall  not,  so  long  as  any  ^ 

object  of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her  debts : 
Provided,  that  if  it  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to  defraud 
the  creditors  of  the  insured,  they  shall  be  entitled  to 
receive,  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid.  The  insured  may 
by  the  policy,  or  by  any  memorandum  under  his  or  her 
hand,  appoint  a  trustee  or  trustees  of  the  moneys  payable 
under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  new  trustees  thereof,  and  may  make  provision 
for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appoint- 
ment of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  or  her  legal 
personal  representatives,  in  trust  for  the  purposes  afore- 
said. If,  at  the  time  of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall 
be  expedient  to  appoint  a  new  trustee  or  new  trustees,  a 
trustee  or  trustees  or  a  new  trustee  or  new  trustees  may 
be  appointed  by  any  Court  having  jurisdiction  under  the 
provisions  of  the  Trustee  Act,  1850,  or  the  Acts  amend-  13  &  14  Vict. 
ing  and  extending  the  same.  The  receipt  of  a  trustee  ^  ^' 
or  trustees  duly  appointed,  or,  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative  of 
the  insured  shall  be  a  discharge  to  the  office  for  the  sum 
secured  by  the  policy,  or  for  the  value  thereof,  in  whole 
or  in  part. 
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S.  11. 


Points  arising 
on  s.  11. 

Policy  effected 
by  married 
woman. 


When  interests 
vest  under. 


How  policy 
should  be  ex* 
pressed. 


Policies 
effected  nnder 
this  s.  by 
unmarried 
persons. 

Issue  other 
than  children 
not  within 
thisjs. 

Effect  of  this  s. 
on  policy,  and 
its  surrender. 


Failure  of 
objects. 


Powers  to 
be  reserved. 


Declaration  of 
trusts. 


On  the  general  features  of  the  s.,  compared  with  those  of  s.  10  of  the 
M.  W.  P.  A.,  1870,  see  Be  TumhuU,  1897,  2  Gh.  415. 

"  Objects  therein  named  *' :  compare  Be  Atkimorij  39  Sol.  J.  655. 

The  following  points  seem  to  arise  on  this  s.,  and  may,  it  is  con- 
ceived, be  answered  or  explained  as  follows  :^ 

1.  A  policy  effected  by  a  married  woman  remains  her  separate 
property  if  the  object  in  whose  favour  it  is  effected  fail,  aod  can  be 
disposed  of  by  her  as  a /erne  sole  (see  ss.  1,  24) :  see  Cleaver  v.  Mutual 
Beeerve  Fund  Life  Aseociaiion,  1892, 1  Q.  B.  147. 

2.  If  the  policy  is  effected  by  a  man  for  the  benefit  of  his  wife  a^d 
children,  or  by  a  woman  for  the  benefit  of  her  husband  and  children, 
the  beneficiaries  acquire,  at  the  time  or  in  the  eveot  specified  in  the 
polioy,  vested  interests  in  like  manner  as  in  case  of  an  ordinary  policy 
effected  and  assigned  to  trustees  on  trust.  If  the  wife  or  husband  is 
to  take  a  life  interest  only,  it  should  be  so  expressed :  if  there  be  no 
direction  to  the  contrary,  the  wife  and  children  take  as  joint  tenants  : 
see  Be  Seyton,  34  Gh.  D.  511,  dissenting  from  Be  Adam,  23  Gh.  D. 
529 ;  Be  Daviea'  Policy  Trusts,  1892, 1  Gh.  90,  following  Be  Seyton. 
If  the  policy  is  effected  by  a  man  or  his  wife  for  the  benefit  of  the 
other  alone  it  should  be  expressed  that  that  other  shall  take  only  in 
case  of  surviving,  as  otherwise  there  will  be  an  immediate  right  to 
dispose  of  it. 

3.  The  power  to  effect  a  policy  is  not,  it  seems,  as  in  the  Act  of  1870, 
confined  to  a  married  man  or  woman.  An  unmarried  man  or  woman 
may  under  this  s.  effect  a  policy  for  any  future  wife  or  husband  and 
children. 

4.  Ghildren  only  and  not  issue  generally  are  within  the  s. 

5.  The  policy  under  this  s.  is  in  effect  a  complete  settlement  of 
personalty  incapable  of  being  defeated  by  the  person  making  it  though 
there  be  no  wife  or  children  yet  in  existence :  compare  Be  Atkinson, 
39  Sol.  J.  655.  Nor  can  the  insured  surrender  the  policy ;  but  perhaps 
(there  being  no  covenant  to  keep  up  the  policy)  it  might  be  exchanged 
for  a  policy  for  a  smaller  sum  on  the  same  life  and  free  of  premium, 
this  being  the  only  mode  of  preserving  the  policy  if  the  premium 
cannot  be  paid. 

6.  In  the  absence  of  wife  or  husband  or  child  capable  of  taking 
under  the  trusts,  the  policy  is  part  of  the  estate  of  the  insured,  and 
would  pass  to  his  or  her  trustee  in  bankruptcy  :  see  Cleaver  v.  Mutual 
&c.  Association,  ubi  sup,  A  general  power  to  surrender  should  not 
be  reserved.  If  it  were  reserved,  or  could  be  implied,  it  could  be 
exercised  by  the  trustee  in  bankruptcy  and  thus  defeat  the  settlement. 
The  only  power  reserved  (if  any)  should  be  to  apply  bonuses  in 
reduction  of  premiums,  or  to  surrender  in  exchange  for  a  policy  of 
smaller  amount  at  a  reduced  premiun^,  or  with  all  premiums  paid  up. 

7.  Though  this  s.  does  not,  like  the  Act  of  1870,  say  that  wife 
and  children  are  under  the  policy  to  take  '*  according  to  the  interest 
expressed,'*  yet  the  trusts  of  the  policy  money  may,  it  is  conceived,  be 
moulded  in  any  way  the  insured  desires  for  the  benefit  of  wife  and 
children. 
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8.  The  words  "in  default  of  notice  to  the  insurance  ofiBoe"  mean         S.  11. 

in  de&nlt  of  notice  of  appointment  of  tnistees  of  the  policy  money.  

But  during  the  insured's  life,  where  there  are  no  trustees,  notices  of  ^*^"**' 
assignments  and  charges  must,  it  is  conceived,  be  given  to  the  office, 
there  being  no  one  else  to  receive  them,  and  the  office  must  record  and 
acknowledge  them  as  in  case  of  an  ordinary  policy.  No  other  notice 
seems  possible.  Nevertheless  the  office  may  pay  the  money  to  the 
trustees  thereof  when  appointed,  or,  if  none,  to  the  insured's  personal 
representatives,  but  should  in  each  case-  hand  over  copies  of  the 
notices. 

•9.  Assuming*  the  policy  to  have  no  money  value,  no  settlement  stamp  Stamp, 
beyond  the  10s.  for  a  Declaration  of  Trust  is  payable,  there  being  no 
provision  made  for  keeping  up  the  policy  :   see  Stamp  Act,  1891, 
8.  104. 

10.  The  s.  does  not  expressly  authorize  the  appointment  of  trustees  In  whom 
of  the  policy,  but  only  trustees  of  the  money  payable  under  the  policy.  Policy  vests. 
If  no  trustee  is  appointed,  the  policy  being  in  the  name  of  the  insured 

vests  in  him,  which  appears  unavoidable,  there  being  no  provision  in 
the  Act  vesting  it  in  any  other  person. 

11.  If  trustees  are  appointed  it  is  not  stated  that  the  policy  is  to   Powers  of 
vest  in  them,  but  their  receipts  are  made  a  discharge  for  the  policy  trustees. 
money ;  consequently  under  the  Policies  of  Assurance  Act,  1867  (30 

&  31  Vict.  c.  144),  they  have  a  legal  right  to  sue  on  the  policy,  if 
notice  is  given  according  to  s.  3  of  that  Act,  and  this  seems  in  effect 
to  vest  the  policy  in  them  in  the  same  manner  as  an  assignment  on 
trust. 

12.  If  the  policy  names  trustees  it  does  not  seem  necessary  to  the  Appointment 
effectual  appointment  of  such  trustees  that  the  insured  should  sign  of  trustees, 
the  policy,  but  he  or  she  must  sign  any  separate  writing  appointing 

trustees. 

13.  Having  regard  to  the  other  provisions  of  the  Act,  the  effect  of  General  effect 
this  s.  seem»  to  be  only  to  render  unnecessary  a  deed  assigning  the  of  this  s. 
policy  to  trustees  upon  trust,  and  (see  Eolt  v.  EveraU^  2  Ch.  D.  273) 

to  prevent  the  settlement  from  coming  within  s.  91  of  the  Bankruptcy 
Act,  1869,  or  s.  47  of  the  Bankruptcy  Act,  1883  :  see  s.  152  of  that 
Act. 

A  petition  for  appointment  of  new  trustees  of  a  policy  under  M.  W.  Title  of 
P.  A.,  1870,  s.  10,  may  be  entitled  only  under  that  Act :  Re  Adam's  P«*ltion. 
Policy,  23  Cb.  D.  526 ;  Re  Tu/rnbuU,  1897,  2  Ch.  415 ;  Re  Kuyper^ 
1899,  1  Ch.  38 ;  i>er  eontroy  Re  Soutar,  26  Ch.  D.  236.     A  single  Single  trustee 
trustee  of  a  policy  may  be  appointed  though  there  is  an  infant.  Re  »PPohited. 
Adam's  Fdicy,  Re  Turnhtdl,  ub%  sup, ;  per  contrh.  Re  HowsoUj  W.  N., 
1886,  213. 

A  policy  effected  under  s.  10  of  M.  W.  P.  A.,  1870,  by  a  man  on  his  Exchange  of 
own  life  for  the  benefit  of  his  wife  and  children  was  authorized  to  be  Pol»cy- 
exchanged  for  another  policy  for  a  smaller  sum,  with  premiums  fully 
piud  up,  in  Schultze  v.  Schultze,  56  L.  J.  Ch.  356. 

It  has  been  questioned  whether  this  s.  applies  to  an  .endowment   Endowment 
policy  creating  a  trust  for  wife  and  children,  that  is,  a  policy  under  Poli«*«»- 
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SS.  11, 12. 


which  the  money  is  payahle  not  only  on  death,  hat  also  on  BorviTing  a 
certain  age.  Such  a  policy  is  an  ordinary  life  policy  with  the  henefit 
accelerated,  and  seems  to  come  within  the  definition  of  a  **  policy 
effected  hy  a  man  on  his  own  life.**  It  woald  at  all  events  he  good  as 
a  voluntary  settlement  provided  there  is  no  bankruptcy  within  two 
years  and  the  person  effecting  the  policy  is  not  insolvent  at  the  date  of 
the  policy,  otherwise  it  becomes  good  only  after  ten  years :  Bankruptcy 
Act,  1883,  s.  47. 

As  to  the  legality  and  effect  of  a  policy  effected  for  purposes  similar 
to  those  of  this  s.,  but  not  under  the  s.,  see  Se  Davies,  1892,  3  Ch.  63. 


Remedies  of 
married 
woman  for 
protection  and 
security  of 
separate 
property. 


^)/>tAf^ 


12.  Every  woman,  whether   married   before   or  after 
this  Act,  shall  have  in  her  own  name  against  all  persons 
whomsoever,  including    her    husband,    the    same    civil 
remedies,  and  also  (snbject,  as  regards  her  husband,  to 
the  proviso  hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the  protection 
and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  feme  sole,  but,  except  aa 
aforesaid,  no  husband  or  mfe  shall  be  entitled  to  sue  the 
other  for  a  tort    In  any  indictment  or  other  proceeding 
under  this  section  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property ;   and  in  any    proceeding 
under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding:  Provided  always, 

I  that  no  criminal  proceedings  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while  they  are 
'  ^^\  ±/c^  -5^f  living  together,  as  to  or  concerning  any  property  claimed 
f?^  /^i^^lt^iu^  i  I  hv  her,  nor  while  they  are  living  apart,  as  to  or  concem- 
*^  '^-  •  /  ing  any  act  done  by  the  husband  while  they  were  living 

together,  concerning  property  claimed  by  the  wife  unless 
such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or 
'  desert,  his  wife. 


^ 


'til 


Statutes  of 
Limitation. 


Injunction. 


A  married  woman's  deht  to  her  hushand  is  within  the  Statutes  of 
Limitation :  Re  Lady  Eastings,  35  Gb.  D.  94. 

As  to  her  right  in  equity  against  her  hushand's  estate  in  respect  of 
her  separate  property  of  which  she  was  deprived  hy  him,  see  Wassdl 
V.  Leggatt,  1896,  1  Gh.  554 ;  the  Statutes  of  Limitation  do  not  run 
against  her. 

An  injunction  may  he  granted  on  the  application  of  a  married 
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woman  on  her  sole  undertaking  as  to  consequential  damages :  Be      SS.  12, 13. 

Prynne,  53  L.  T.  46 ;  W.  N.,  1886,  144 ;  Pike  v.  Cave,  W.  N.,  1893,  

91.  And  a  husband  is  not  debarred  from  proceeding  against  his  wife 
under  jsuch  an  undertaking  by  the  prohibition  in  this  s.  in  regard  to 
his  wife's  torts :  Hunt  v.  Huni,  54  L.  J.  Ch.  289 ;  W.  N.,  1884,  243. 

A  married  woman  may  not  take  criminal  proceedings  against  her  Defamatory 
husband  for  a  defamatory  libel :  Beg,  v.  Lord  Mayor  of  London,  16  ^^^ 
Q.  B.  D.  772. 

As  to  this  s.  see  Beg.  v.  BrittUton,  12  Q.  B.  B.  266,  and  M.  W.  P.  A., 
1884. 

13.  A  woman  after  her  marriage  shall  continue  to  be  wife's  ante- 
liable  in  respect  and  to  the  extent  of  her  separate  pro-  and\*iabmti«i. 
perty  for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage, 
including  any  sum  for  which  she  may  be  liable  as  a  con- 
tributory, either  before  or  after  she  has  been  placed  on 
the  list  of  contributories^  under  and  by  virtue  of  the 
Acts  relating  to  joint-stock  companies ;  and  she  may  be 
sued  for  any  such  debt  and  for  any  liability  in  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of 
any  such  wrong ;  and  all  sums  recovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall 
be  payable  out  of  her  separate  property ;  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property 
shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs  re- 
covered in  respect  thereof :  Provided  always,  that  nothing 
in  this  Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the  commence- 
ment of  this  Act  for  any  such  debt,  contract,  or  wrong 
as  aforesaid,  except  as  to  any  separate  property  to  which 
she  may  become  entitled  by  virtue  of  this  Act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  passed. 

The  debt  of  a  married  woman  as  devisee  of  land  settled  on  her  for   Debt  as 
life  on  her  marriage,  is  a  debt  "  contracted  by  her  before  marriage,"  and   devisee. 
her  life  interest  is  liable,  notwithstanding  restraint  on  anticipation :  Be 
Hedgdy,  8maM  v.  Hedgely,  34  Ch.  D.  379 ;  and  '<  before  her  marriage  " 
means  "  before  her  existing  marriage,"  not  "  any  marriage  " :  Jay  v. 
RMnsm,  25  Q.  B.  D.  467. 
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Female 
contributory. 


Husband  to  be 
liable  for  his 
wife's  debts 
contracted 
before  mar- 
riage to  a 
certain  extent. 


SS.  13, 14, 15.  *'  Debts  contracted  '*  include  her  liabilities  in  respect  of  her  separate 
property :  Jay  v.  Robinton^  vbi  sup. 

As  to  the  liabilities  of  husband  and  wife  under  this  and  the  two 
following  SS.,  see  Beck  v.  Pierce,  23  Q.  B.  D.  316. 

As  to  the  liability,  apart  from  these  ss.,  of  a  man  who  marries  a 
female  contributory,  see  the  Companies  Act,  1862,  s.  78 ;  Bnckley  on 
the  Companies  Acts,  6th  ed.,  pp.  78,  207. 

"  Liability  in  damages  or  otherwtM"  e,g.  to  specific  performance, 
see  Smith  v.  Lucas,  18  Ch.  D.  631,  643. 

As  to  her  liability  apart  from  the  Act,  see  Smith  v.  Lucas ;  Beck  ▼. 
Pierce,  ubi  sup. ;  Re  Parkin,  1892,  3  Ch.  610 ;  Scott  v.  Jforfoy,  20 
Q.  B.  D.  120, 123-4 ;  Robinson  v.  Lynes,  1894,  2  Q.  B.  577  ;  Chubb  v. 
Stretch,  9  Eq.  565 ;  Vanderheyden  v.  Mallory,  1  Comstock  (New  York 
Appeals),  452. 

14.  A  huflband  shall  be  liable  for  the  debts  of  his 
wife  contracted,  and  for  all  contracts  entered  into  and 
wrongs  committed  by  her,  before  marriage,  including 
any  liabilities  to  which  she  may  be  so  subject  under  the 
Acts  relating  to  joint-stock  companies  as  aforesaid,  to 
the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to 
from  or  through  his  wife,  after  deducting  therefrom  any 
payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bonfi  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wife 
was  liable  before  her  marriage  as  aforesaid  ;  but  he  shall 
not  be  liable  for  the  same  any  further  or  otherwise ;  and 
any  Court  in  which  a  husband  shall  be  sued  for  any  such 
debt  shall  have  power  to  direct  any  inquiry  or  proceed- 
ings which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  pro- 
perty ;  Provided  always,  that  nothing  in  this  Act  con- 
tained shall  operate  to  increase  or  diminish  the  liability 
of  any  husband  married  before  the  commencement  of 
this  Act,  for  or  in  respect  of  any  such  debt  or  other 
liability  of  his  wife  as  aforesaid. 

See  as  to  a  husband^s  liability  apart  from  the  Act,  Beck  y.  Pierce, 
23  Q.  B.  D.  316. 

Suite  for  nnte-       16.  A  husband  and  wife  may  be  jointly  sued  in  respect 
liabilities.         ^^  ^^7  ^^^^  ^®^*  ^^  Other  liability  (whether  by  contract 
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or  for  any  wrong)  contracted  or  incarred  by  the  wife   ss.  15,  i6, 17. 

before  marriage  as  aforesaid,  if  the  plaintiff  in  the  action 

shall  seek  to  establish    his  claim,  either  wholly  or  in 

part,  against  both  of  them ;  and  if  in  any  such  action, 

or  in  any  action  brought  in  respect  of  any  such  debt  or 

liability,  against  the  husband  alone,  it  is  not  found  that 

the  husband  is  liable  in  respect  of  any  property  of  the 

wife  so  acquired    by  him  or  to    which   he  shall  have 

become  so  entitled  as  aforesaid,  he  shall  have  judgment 

for  his  costs  of  defence,  whatever  may  be  the  result  of  the 

action  against  the  wife  if  jointly  sued  with  him  ;  and  in 

any  such  action  against  husband  and  wife  jointly,  if  it 

appears   that  the   husband  is    liable   for  the   debt  or 

damages  recovered,  or  any  part  thereof,  the  judgment  to 

the  extent  of  the  amount  for  which  the  husband  is  liable 

shall  be  a  joint  judgment  against  the  husband  personally 

and  against  the  wife  as  to  her  separate  property ;  and  as 

to  the  residue,  if  any,  of  such  debt  and  damages,  the 

judgment  shall  be  a  separate  judgment  against  the  wife 

as  to  her  separate  property  only. 

*'  Joint  judgment  *' :  as  to  the  meaning  of  these  words,  see  Beck  v. 
Fierce,  23  Q.  B.  D.  316,  321. 

16.  A  wife  doing  any  act  with  respect  to  any  property  -^c*  of  wife 
of  her    husband,  which,  if  done  by   the  husband  with  criminal  pro. 
respect  to  property  of  the  wife,  would  make   the  husband  ceedings. 

liable  to  criminal  proceedings  by  the  wife  under  this  Act,  ^t^^^^^^^  ^^ 
shall  in  like  manner  be  liable  to  criminal  proceedings  by  ('^f^^J  ^^^^^  ?^ 
her  husband. 

Formerly  (see  Beg,  v.  BriiUeton,  12  Q.  B.  D.  266)  in  criminal  pro-  Evidence  in 
ceedings  under  this  s.  a  husband's  evidence   could  not  be  received   c"™*^l  <^«*- 
gainst  his  wife :  but  see  now  the  M.  W.  P.  A.,  1884,  s.  1. 

17.  In  any  question  between  husband  and  wife  as  to  Qnestions  be- 
the  title  to  or  possession  of  property,  either  party,  or  any  an^^^ife^asT^ 
such  bank,  corporation,  company,  public  body,  or  society  property  to  be 
as  aforesaid,  in  whose  books  any  stocks,  funds,  or  shares  ?,!?!!^^J°  * 

'  ■'  '  '  summary  way, 

of  either  party  are  standing,  may  apply  by  summons  or  i%  {^< 

otherwise  in  a  summary  way  to  any  judge  of  the  High    C'f^)'^'^ 
Court  of  Justice  in  England  or  in  Ireland,  according  as 


L_ 
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s.  17.  snch  property  is  in  England  or  Ireland,  or  (at  the  option 
of  the  applicant  irrespectively  of  the  value  of  the  pro- 
perty in  dispute)  in  England  to  the  Judge  of  the  County 
Court  of  the  district,  or  in  Ireland  to  the  chfidnnan 
of  the  civil  hill  court  of  the  division  in  which  either 
party  resides,  and  the  Judge  of  the  High  Court  of 
Justice  or  of  the  county  court,  or  the  chairman  of  the 
civil  bill  court  (as  the  case  may  be)  may  make  such 
order  with  respect  to  the  property  in  dispute,  and  as  to 
the  costs  of  and  consequent  on  the  application  as  he 
thinks  fit,  or  may  direct  such  application  to  stand  oyer 
from  time  to  time,  and  any  inquiry  touching  the  matters 
in  question  to  be  made  in  such  manner  as  he  shall  think 
fit :  Provided  always,  that  any  order  of  a  Judge  of  the 
High  Court  of  Justice  to  be  made  under  the  provisions 
of  this  section  shall  be  subject  to  appeal  in  the  same  way 
as  an  order  made  by  the  same  Judge  in  a  suit  pending 
or  on  an  equitable  plaint  in  the  said  Court  would  be ; 
and  any  order  of  a  county  or  civil  bill  court  under  the 
provisions  of  this  section  shall  be  subject  to  appeal  in 
the  same  way  as  any  other  order  mctde  by  the  same 
court  would  be,  and  all  proceedings  in  a  county  court 
or  civil  bill  court  under  this  section  in  which,  by  reason 
of  the  value  of  the  property  in  dispute,  such  court  would 
not  have  had  jurisdiction  if  this  Act  or  the  Married 
Women's  Property  Act,  1870,  had  not  passed,  may,  at 
the  option  of  the  defendant  or  respondent  to  such  pro- 
ceedings, be  removed  as  of  right  into  the  High  Court  of 
Justice  in  England  or  Ireland  (as  the  case  may  be),  by 
writ  of  certiorari  or  otherwise  as  may  be  prescribed  by 
any  rule  of  such  High  Court ;  but  any  order  made  or 
act  done  in  the  course  of  such  proceedings  prior  to  such 
removal  shall  be  valid,  unless  order  shall  be  made  to  the 
contrary  by  such  High  Court :  Provided  also,  that  the 
Judge  of  the  High  Court  of  Justice  or  of  the  county 
court,  or  the  chairman  of  the  civil  bill  court,  if  either 
party  so  require,  may  hear  any  such  application  in  liis 
private  room:  Provided  also,  that  any  such  bank,  cor- 
poration, company,  public  body,  or  society  as  aforesaid, 
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shall  in   the  matter   of  any  such  application   for  the    ss.  17, 18, 19. 

purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder 

only. 

Ad  inquiry  was  ordered  under  this  s.  in  FkUlips  v.  FhUUpa,  13 
P.  D.  220,  and  in  TasJeer  v.  Tasker,  1896,  P.  1.  The  registrar  of  the 
P.  D.  has  no  jurisdiction  to  make  an  order  under  this  s. :  Wood  v. 
Wood  &  White,  14  P.  D.  157. 

18.  A  married  woman  who  is  an  executrix  or  adminis-  Married 
tratrix  alone  or  jointly  with  any  other  person  or  persons  T^eTuTr^o? 
of  the  estate  of  any  deceased  person,  or  a  trustee  alone  truatee. 

or  jointly  as  aforesaid  of  property  subject  to  any  trust,  Of*^)  '  ^  • 
may  sue  or  be  sued,  and  may  transfer  or  join  in  trans- 
ferring any  such  annuity  or  deposit  as  aforesaid,  or  any 
sum  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  as  aforesaid,  or  any 
share,  stock,  debenture,  debenture  stock,  or  other  benefit, 
right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

It  was  held  in  Be  Edrknesa  <fe  Allsopp,  1896,  2  Ch.  358,  that  a   Trast  and 
married  woman,  trustee  of  land,  cannot  convey  it  except  with  her   ™^'^g»g« 
husband's  concurrence  and  by  deed  acknowledged.    But  where  she  is 
a  mortgagee  for  her  own  money,  she  can :  Be  Brooke  &  Fremlin^  1898, 
1  Gh.  647.    Where  the  mortgage  debt  is  trust  money,  see  note  to 
T.  A^  s.  16.    To  avoid  the  difficulties  there  mentioned,  a  power  of   |  / 
appointment  should  in  future  be  given  to  mortgagees  where  one  of  1 1  ^ 
them  is  a  woman. 

By  s.  24  the  husband  of  a  trustee,  executrix,  or  administratrix,  is 
freed  from  all  liabilities  of  the  wife  in  those  characters,  unless  he  has 
acted  or  intermeddled  in  the  trast  or  administration:  and  query 
-whether  his  concurrence  in  the  wife's  conveyance  would  not  amount 
to  acting  or  intermeddling :  see  Urch  v.  Walker,  3  My.  &  Cr.  702 ; 
Crewe  v.  Bichin,  4  Ves.  97. 

An  order  for,payment  to  a  married  woman  as  executrix  should  con-   Receipts. 
tain  the  words  **  on  her  separate  receipt " :   Be  Hawksioorth,  W.  N., 
1887, 113 ;  Seton,  6th  ed.,  p.  193. 

19.  Nothing  in  this  Act  contained  shall  interfere  with  Saving  of       v^^]^ 
or  affect  any  settlement  or  agreement  for  a  settlement  "efte  Md*th^ 
made  or  to  be  made,  whether  before  or  after  marriage,  power  to  make 

..         ,v  _j.i»  -J  111    futxire  settle- 

respectmg  the  property  of  any  married  woman,  or  shall  ments. 

interfere    with  or    render    inoperative    any    restriction  ^f  ^^7^ 

39.  **-' 
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s.  19.        against  anticipation  at  present  attached  or  to  be  here- 

after  attached  to  the  enjoyment  of  any  property  or  income 

by  a  woman  under  any  settlement,  agreement  for  a 

l/*4/f'  /AC  settlement,  will,  or  other  instrument ;  but  no  restriction 

^t>Ht^  >«-^t^/^        against    anticipation  contained    in  any    settlement    or 

f^^y  ^'  agreement  for  a  settlement  of  a  woman's  own  property  to 

be  made  or  entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  her  marriage,  and 
no  settlement  or  agreement  for  a  settlement  shall  have 
any  greater  force  or  validity  against  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a  settle- 
ment made  or  entered  into  by  a  man  would  have  against 
his  creditors. 

'*  Interfere  with  or  affect  *' :  as  to  the  meaning  of  these  words,  see 
Re  Armstrong,  21  Q.  B.  D.  264 ;  Be  Onslow,  39  Ch.  D.  622,  625 ;  Re 
Lwnley,  1896,  2  Ch.  690,  694. 

"  Debts  contracted  by  her  before  marriage  ** :   see  Jay  v.  Robinson, 
25  Q.  B.  D.  467,  cited  on  s.  13,  sup. 
Settlement  ^^^  ^t  clause  in  this  s.,  taken  in  connection  with  s.  1  (5),  places  a 

by  married        settlement  or  a;7reement  for  a  settlement  by  a  married  woman  trading 
woman,  a  separately  from  her  husband  within  the  principle  of  Ex  parte  RoUand, 

totd^gaTns?      L.  R.  17  Eq.  115 ;  and  see  Axford  v.  Reid,  22  Q.  B.  D.  548  ;  Jay  v. 
creditors.  Robinson,  libi  sup, 

Constniction  '^^^  ^  ^^^^  ^^^  ^^^^  ^^®  constraction  of  a  settlement  made  before 

of  settlement      the  Act    Thus  a  coveoant  therein  by  husband  and  wife,  to  settle  all 
not  altered.        property  of  the  wife  except  that  given  to  her  separate  use,  will  still 

include  property  not  given  to  her  separate  use,  but  to  which  under  this 

Act  she  becomes  entitled  separately  as  a  feme  sole :  8tonor*s  Trusts, 

24  Ch.  D.  196 ;   Re  Whitaker,  Christian  v.  Whitaker,  34  Ch.  D.  227. 

Covenant  to       And  the  same  construction  has  been  put  upon  a  covenant — ^Ln   a 

settle  by  settlement  he/ore  the  Act,  as  to  which  the  considerations  suggested  by 

husband  alone,    (j^nj^  j.,  in  ^^  Drummond  &  Dame,  1891,  1  Ch.  524,  at  p.   534, 

would  apply — by  the  husband  alone  to  settle  (^Hancock  v.  Hanooeky 

38  Ch.  D.  78),  the  principle  stated  being  that  if  the  fund  would  be 

bound  by  the  covenant  in  case  the  Act  had  not  passed,  then  by  force 

of  this  s.  the  fund  remains  bound  notwithstanding  the  Act,  so  that  in 

all  cases  where  the  fund  can  l»e  reduced  into  possession  during  the 

coverture,  the  covenant  of  the  husband  binds  and  takes  away  from 

the  wife  separate  property  acquired  by  her  under  the  Act. 

Settlements  The  s.  includes  settlements  "made  or  to   be  made,"   ije.  either^ 

after  the  Act.     before  or  after  the  Act  (see  Re  Johnson,  1891,  3  Ch.  48,  53 ;    Sevens 

V.  Trevor-Qarricky  1893,  2  Ch.  307),  and  **  whether  before  or  after 
marriage."  It  is  conceived  that,  as  to  future  settlements,  the  s. 
was  meant  merely  to  leave  them  indisputably  free  to  impose 
restrictions    on    any    interest  which  a  married   woman  might   be 
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given  by  them ;  but  not  to  enable  her  separate  property  under  the      SS.  19,  20. 

Act  to  be  bound,  in  spite  of  the  Act,  by  her  husband,  actual  or  

intended,  on  the  ground  that,  but  for  the  Act,  he  would  have  had  an 
interest  to  bind,  and  so  could  have  made  an  effectual  settlement  of  it. 
Otherwise,  a  husband  can  deprive  his  wife  of  her  separate  property 
under  the  Act  by  merely  executing  a  voluntary  covenant  to  settle  it, 
and,  as  the  nature  of  the  settlement  is  not  specified,  it  would  seem  that 
he  need  not  even  settle  it  on  his  wife  or  issue.  It  was  this  absurd  result 
which  mainly  led  to  the  decision  (which  has  been  disapproved  of  in 
the  cases  above  quoted)  of  Ghitty,  J.,  in  QueoMs  Trusts,  W.  N.,  1884, 
225 ;  33  W.  B.  816.  There  the  wife  was  an  infant  at  the  time  of  the 
settlement  and  could  not  be  considered  in  any  way  as  an  assenting 
party  to  the  settlement,  and  it  was  held  that  her  separate  property 
under  the  Act  was  not  bound.  Upon  the  other  construction  s.  19 
enables  the  husband  to  repeal  s.  2  and  take  away  all  property  given  to 
bis  wife  by  the  Act,  and  there  is  the  further  anomaly  that  though  the 
hiuband  is  deprived  of  bis  old  rights  by  the  Act,  yet  the  rights  of 
persons  who  claim  only  through  him  are  preserved.  If  the  husband 
himself  would  have  no  title,  how  can  his  covenant  confer  a  title  on 
others,  perhaps  even  on  himself?  The  decision  in  Qtteade's  Trusts 
seems  a  reasonable  solution  of  the  difficulty,  namely,  that  s.  19  merely 
says  the  construction  of  the  settlement  is  not  to  be  affected,  and  that 
the  Act  does  not  apply  except  where  the  wife  is  bound  by,  or  has 
assented  to,  the  settlement.  But  the  decision  in  Stevens  v.  Trevor- 
Garrick  goes  beyond  this.  Compare  Be  Haden,  1898,  2  Ch.  220.  In 
the  case  of  Se  Armstrong,  Ex  parte  Boyd,  21  Q.  B.  D.  270,  Lindley, 
L. J.,  said  the  words  "  interfere  with  or  affect  any  settlement "  mean 
"  invalidate  or  render  inoperative  any  settlement."  It  would  seem 
therefore  that  there  must  be  a  settlement  valid  and  operative  against 
the  wife  in  order  to  deprive  her  of  her  separate  property  under 
the  Act. 

As  to  the  effect  of  this  8«  in  preserving  the  restraint  on  anticipation, 
see  Be  Lumley,  1896, 2  Ch.  690. 

20.  Where  in  England  the  husband  of  any  woman  Married 
having  separate  property   becomes   chargeable  to    any  liabie^o^the 
union  or  parish,  the  lustices  having  jurisdiction  in  such  parish  for  the 

^      .  ,  •'  .  ^^  .  ,  ,    J  maintenance  of 

union  or  parish  may,  in  petty  sessions  assembled^  upon  her  huaband. 
application  of  the  guardians  of  the  poor^  issue  a  summons 
against  the  wife,  and  make  and  enforce  such  order  against 
her  for  the  maintenance  of  her  husband  out  of  such 
separate  property  as  by  the  thirty-third  section  of  the 
Poor  Law  Amendment  Act,  1868,  they  may  now  make  3i  &  32  vict. 
and  enforce  against  a  husband  for  the  maintenance  of  his 
wife  if  she  becomes  chargeable  to  any  union  or  parish. 
Where  in  Ireland  relief  is  given  under  the  provisions  of 
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SS.  20,  21, 22, 
23. 


Married 
woman  to  be 
liable  to  the 
parish  for  the 
maintenance  of 
her  children. 


Repeal  of 
33  &  34  Vict, 
c.  93. 

37  &  38  Vict, 
c.  50. 


How  far  Act 
of  1870  pre- 
seryed. 


Legal  repre- 
sentative of 
married 
woman. 


the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the 
husband  of  any  woman  having  separate  property,  the 
cost  price  of  such  relief  is  hereby  declared  to  be  a  loan 
from  the  guardians  of  the  union  in  which  the  same  shall 
be  given,  and  shall  be  recoverable  from  such  woman  as  if 
she  were  a  feme  sole  by  the  same  actions  and  proceedings 
as  money  lent 

2L  A  married  woman  having  separate  property  shall 
be  subject  to  all  such  liability  for  the  maintenance  of  her 
children  and  grandchildren  as  the  husband  is  now  by  law 
subject  to  for  the  maintenance  of  her  children  and  grand- 
children: Provided  fitlways,  that  nothing  in  this  Act 
shall  relieve  her  husband  from  any  liability  imposed  upon 
him  by  law  to  maintain  her  children  or  grandchildren. 

22.  The  Married  Women's  Property  Act,  1870,  and 
the  Married  Women's  Property  Act  (1870)  Amendment 
Act,  1874,  are  hereby  repealed :  Provided  that  such 
repeal  shall  not  affect  any  act  done  or  right  acquired 
while  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  wife,  married  before  the  com- 
mencement of  this  Act,  to  sue  or  be  sued  under  the  pro- 
visions of  the  said  repealed  Acts  or  either  of  them,  for  or 
in  respect  of  any  debt,  contract,  wrong,  or  other  matter 
or  thing  whatsoever,  for  or  in  respect  of  which  any  such 
right  or  liability  shall  have  accrued  to  or  against  such 
husband  or  wife  before  the  commencement  of  this  Act 

The  effect  of  this  s.  seems  to  be  to  preserve  the  Act  of  1870  as  to  all 
policies  effected  under  it,  and  therefore  an  Insurance  office  must  for  its 
protection  require  the  appointment  of  a  trustee  according  to  that  Act  and 
cannot  safely  pay  to  any  other  trustee  or  to  the  personal  representative 
of  the  person  whose  life  is  assured,  as  provided  by  this  Act :  see  Be 
Turnhdly  1897,  2  Ch.  415. 

23.  For  the  purposes  of  this  Act  the  legal  personal 
representative  of  any  married  woman  shall  in  respect  of 
her  separate  estate  have  the  same  rights  and  liabilities 
and  be  subject  to  the  same  jurisdiction  as  she  would  be 
if  she  were  living. 

In  Surmom  v.   Wharton,  1891,  1  Q.  B.  491,  it  was  held  that  a 
husband  taking  his  intestate  wife's  leaseholds  ''jure  mariti"  and 
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withont  letters  of  administration,  was  her  **  legal  personal  representa-    SS.  23,  24,  25, 
tiTe"  within  this  s.  26,27. 

As  to  a  husband's  liability,  qiut  personal  representative  of  his  wife, 
for  her  ante-nnptial  contracts,  see  Be  Parkin,  1892,  3  Gh.  610. 

24.  The  word  ^'contract*'  in  this  Act  shall  include  int«rpreution 
the  acceptance  of  any  trust,  or  of  the  oflBce  of  executrix  ®^  **"°*' 
or  administratrix,  and  the  provisions  of  this  Act  as  to    f/y<H>)/^'^ 
liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed 
by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to  such  liabilities  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administra- 
tion.   The  word  ''  property  "  in  this  Act  includes  a  thing 
in  action. 

It  is  not  necessary  now  that  the  husband  of  a  married  woman  should  AdminiBtration 
join  in  the  administration  bond  on  grant  to  her  of  letters  of  administra-  ^°^' 
tion  :  Be  Ayres,  8  P.  D.  168. 

26.  The  date  of  the  commencement  of  this  Act  shall  Commence- 
be  the  first  of  January  one  thousand  eight  hundred  and  "^•»^°^^^*- 
eighty-three. 

26.  This  Act  shall  not  extend  to  Scotland.  Extent  of  Act. 

27.  This  Act  may  be  cited  as  the  Married  Women's  short  title. 
Property  Act,  1882. 

As  the  M.  W.  P.  A.,  1884,  relates  solely  to  the  giving  of  evidence 
in  criminal  matters,  by  husband  and  wife,  it  is  not  inserted. 
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CHAPTER  HL 

RULES  AS  TO  PROBATE  OF  WILLS  OP  MARRIED  WOMEN 
AND  WILLS  OP  WIDOWS  MADE  DURING  COVERTURE. 

Amended  Rules,  Orders,  and  Instructions  for  the  Regis- 
trars of  the  Principal  Probate  Registry  and  for  the 
District  Probate  Registrars,  in  Non-Contentious 
Business.     (29th  March,  1887.) 

Rule  15  of  the  Rules,  Orders,  and  Instructions  for  the 
Reg^trars  of  the  Principal  Probate  Registry  in  non-conten- 
tions basiness,  dated  30th  July,  1862,  and  Rale  18  of  the 
Rules,  Orders,  and  Instructions  for  the  District  Probate 
Registrars  in  such  business,  dated  the  27th  January,  1863, 
are  respectively  repealed,  save  so  t&r  as  concerns  anything 
done  or  proceeding  taken  in  accordance  with  them,  and  in 
place  of  the  said  Rules  it  is  ordered  that  the  following  Rules 
shall  take  effect : — 

Rules  15  and  18. — In  a  grant  of  probate  of  the  will  of  a 
married  woman,  or  of  the  will  of  a  widow  made  during  cover- 
ture, or  letters  of  administration  with  such  wills  annexed,  ii 
shall  not  be  necessary  to  recite  in  the  grant  or  in  the  oath  to 
lead  the  same  the  separate  personal  estate  of  the  testatrix  or 
the  power  or  authority  under  which  the  will  has  been  or 
purports  to  have  been  mada  The  probate  or  letters  of  ad- 
ministration with  will  annexed  in  such  cases  shall  take  the 
form  of  ordinary  grants  of  probate  or  letters  of  administra- 
tion with  will  annexed  without  any  exception  or  limitation, 
and  issue  to  an  executor,  or  other  person  authorized  in  usual 
course  of  representation  to  take  the  same ;  a  surviving  hus- 
band, however,  being  entitled  to  the  same  in  preference  to 
the  next-of-kin  of  the  testatrix  in  case  of  a  partial  intestacy. 

The  forms  of  instruments  annexed  to  the  before-mentioned 
Rules,  Orders,  and  Instructions  for  the  Registrars  of  the 
Principal  Probate  Registry,  numbered  12, 13,  and  14,  and  in 
the  Rules,  Orders,  and  Instructions  for  the  District  Probate 
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Registrars,  numbered  13,  14,  and  15,  and  thereby  directed 
to  be  adopted  as  nearly  as  the  cironmstances  of  the  case  will 
allow  in  respect  of  the  wills  of  married  women,  shall  cease 
to  be  adopted  in  respect  of  such  wills,  except  so  far  as  the 
same  may  be  applicable  to  oaths  sworn  before  these  Bales 
and  Orders  take  efEect,  and  also  except  so  far  as  the  same 
may  be  applicable  to  any  second  or  sabseqnent  grants  re- 
quired to  complete  the  representation  in  cases  where  limited 
or  special  grants  hare  already  issned. 

As  to  the  effect  of  the  new  rules,  see  Smart  v.  Tranter,  43  Ch.  D.  Effect  of  new 
587.  They  relate  to  mere  matter  of  machinery,  and  do  not  affect  probate  rules, 
beneficial  interests.  Where  the  wife  has  no  power  to  dispose  by  will 
of  property  away  from  her  husband,  her  executors  are  trustees  of  such 
property  for  him ;  and  his  taking  probate  of  her  will  in  general  form 
does  not  inyolve  his  assent  to  the  will  as  a  disposition  of  property  of 
which,  without  his  assent,  she  could  not  dispose :  Be  Atkinson,  1898, 
1  Ch.  637.  Administration  will  be  granted  to  the  husband  in  respect 
of  property  which  she  has  no  power  to  dispose  of  by  the  will :  In  the 
Goods  of  Leman,  1898,  P.  215. 


V  2 
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CHAPTER  IV. 
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contract*  bjr 

matried 

women. 


^tv.ff-^ 


Effect  of  8. 


MARRIED  WOMEN'S  PROPERTY  ACT,  1893. 
56  &  57  VICT.  c.  63. 

An  Act  to  amend  the  Married  Women's  Property  Act,  1882. 

[5th  December,  1893.J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritaal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 
1«  Every  contract  hereafter  entered  into  by  a  married 

iae  than  as  agent, 

(a)  Shall  be  deemed  to  be  a  contract  entered  into  by 

her  with  respect  to  and  to  bind  her  separate 
property  whether  she  is  or  is  not  in  fact  poe- 
'  sessed  of  or  entitled  to  any  separate  property  at 

the  time  when  she  enters  into  such  contract ; 

(b)  Shall  bind  all  separate  property  which  she  may  at 

that  time  or  thereafter  be  possessed  of  or  entitled 
to;  and 

(c)  Shall  also  be  enforceable  by  process  of  law  against 

all  .property  which  she  may  thereafter  while 
discovert  be  possessed  of  or  entitled  to ;  , 
Provided  that  nothing  in  this  section  contained  shall 
render  available  to  satisfy  any  liability  or  obligation 
arising  out  of  such  contract  any  separate  property  which 
at  that  time  or  thereafter  she  is' restrained  from^aotifii- 
pating. 

This  8.  does  away  with  the  rule  laid  down  in  PaUiamr  v.  Oumey 
and  other  cases  cited  In  the  notes  on  s.  1  (2)  of  the  M.  W.  P.  A.,  that^ 
to  he  liahle  on  a  contract,  a  married  woman  must,  at  its  date,  have 
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had  separate  property  which  she  was  not  restrained  from  anticipating.      SS.  1, 2,  3. 

It  replaces  suhs.  (3)  and  (4)  of  that  s.    It  also  does  away  with  the  

anomalous  result  of  the  decisions  in  Jay  v.  BobvMony  25  Q.  B.  D.  467, 
and  Fdt<m.  Brothen  y.  Harrison,  1891,  2  Q.  B.  422,  that  a  liahility 
incurred  during  one  coverture  could  he  enforced  during  a  suhsequent 
ooTerture,  but  not  daring  the  intermediate  discoverture. 

As  to  the  effect  of  the  proviso,  see  Be  LumUyy  1896,  2  Ch.  690.   . 

2.  In  any  action  or  proceeding  now  or  hereafier  inati-  C(w^™ay  ^^Qf^*)^^ 
tilted  by  a  woman  or  by  a  next  friend  on  her  behalf,  the  ^"out  of  *  ^^/* 
Conrt  before  which  such  action  or  proceeding  is  pending  P  ct^rre-**^  ^^^^ 
shall  have  jnrisdiction  by  judgment  or  order  from  time  stramton  ^,.v/,  / 
to  time  to  order  payment  of  the  costs  of  the  opposite  "***^*^*JSa  v .  o 
party  out  of  property  which  is  subject  to  a  restraint  on  Of^/^aSf-riz 
anticipation,  and  may  enforce  such  payment  by  the  ap-  Of^r-)  i/Vfj  ifR^' 
pointment  of  a  receiver  and  the  sale  of  the  property  or  ^^f«0/^>l  s-^. 
otherwise  as  may  be  just. 

"Now  .  .  .    instituted":  the  s.  is  retrospective;  and  applies  to  "Now  . . . 
C50sts  of  proceedings  instituted  before  the  Act :  Be  Godfrey,  72  L.  T.   iMtituted." 
8 ;  43  W.  R.  244. 

"Instituted  by":  the  s.  applies  to  an  action  or  counterclaim  by 
a  married  woman :  Hood  Barrs  v.  Cathcart,  1895, 1  Q.  B.  873 ;  but 
not  to  steps — e.g,  appeals,  motions,  or  petitions — ^taken  by  her  in 
proceedings  initiated  by  another :  Hood  Barrs  v.  Eeriot,  1897,  A.  C. 
177 ;  HdlingUm  v.  Dear,  39  Sol.  J.  284.  Nor  to  a  probate  action  to 
meet  a  caveat  entered  by  her  :  Moron  v.  Plaoe,  1896,  P.  214 ;  and  see 
i&iWer  V.  8.,  ib.  291. 

It  does  not  enable  an  order  for  costs,  made  before  the  Act  came 
into  operation,  to  be  altered  or  varied,  or  a  new  order  for  the  same  costs 
to  be  made :  Be  Lumley,  1894,  3  Gh.  135, 144. 

For  the  form  of  order  under  this  s.,  see  Davies  7.  Treharris  Brewery 
Co,,  W.  N.,  1894.  198 ;  39  Sol.  J.^59,        ^      ,    ^        X^UT^^^UT  t  n 

a  Seclion  twenty5our  of  the  Wills  let,  1837,  shall  Wiii  of  ^X/7^^ 

apply  to  the  will  of  a  married  woman  made  during  cover-  ™omiin.  i^r/4/^-^ 
tare  whether  she  is  or  is  not  possessed  of  or  entitled  to 

any  separate  property  at  the  time  of  making  it,  and  such  ^  „  • 

will  shall  not  require  to  be  re-executed  or  republished        '  *      ' 

after  the  death  of  her  husband. 

This  s.  does  away  with  the  effect  of  Be  Price,  28  Ch.  D.  709,  cited 
in  the  notes  to  M.  W.  P.  A.,  s.  1  (1).  It  applies  to  wills,  made  before 
the  Act,  of  women  dying  after  it :  Be  Wylie,  1895,  2  Gh.  116. 


^?*  Sfl 
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ss.  4, 5, 6.  4.  Sub-sections  (3)  and    (4)  of  section  one  of  the 

Repeal  Married    Women's    Property    Act,    1882,    are    hereby 

repealed. 
Short  utie.  5.  Tbis  Act  may  be  cited  as  the  Married  Women's 

Property  Act,  1893. 
Extent.  6.  This  Act  shall  not  apply  to  Scotland. 
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PAET  V. 


SETTLED   LAND   ACTS. 


CHAPTER  L 

THE  SETTLED  LAND  ACTS,  1882  to  1890. 

Summary  of  the  Acts. 

The  general  purpose  of  the  Settled  Land  Act,  1882,  is  General  pur. 
to  give  to  an  owner  for  the  time  being,  having  a  benefi-  ^**882.^^* 
oial  interest  in  land  under  a  settlement,  whether  the 
subject  of  settlement  be  an  estate  in  fee  simple  or  a  less 
estate,  power  to  dispose  of  or  deal  with  the  land  or  the 
estate  or  interest  therein  which  is  settled,  so  as  to  turn 
it  to  the  best  account,  in  the  same  manner  as  if  he  were 
a  prudent  owner  absolutely  entitled  to  the  subject-matter 
of  the  settlement,  and  having  complete  power  of  disposi- 
tion ;  care  being  at  the  same  time  taken  to  preserve  the 
carpus  of  the  property  for  the  benefit  of  the  successors  in 
title  of  the  owner  for  the  time  being. 

Part  L  of  the  Act  provides  that  the  Act  is  to  com-  CommeQce- 
mence  after  the  expiration  of  the  year  1882,  and  is  not  ™®°*- 
to  apply  to  Scotland.  Part  II.  gives  a  definition  (ex- 
tended by  the  S.  L.  A.,  1890,  s.  4)  of  the  word  "  settle- 
ment," which  is  to  include  past  as  well  as  future 
settlements,  and  of  the  words  '^  settled  land/'  S.  2 
includes  not  only  the  fee  simple  when  the  fee  simple  is 
the  subject-matter  of  settlement,  but  any  estate  or 
interest  in  land  which  is  the  subject  of  a  settlement: 
8.  2  (3). 

The  scheme  of  the  Act  is  first  to  give  all  the  necessary  Powers  to 
powers  to  a  tenant  for  life  under  a  settlement,  tenancy  '^^''""  ^''®"- 
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Resort  to  the 
Court. 


Nature  of 
powers. 


for  life  being  the  most  nsaal  form  of  limited  owneiship, 
and  then,  hj  s.  58,  the  powers  so  given  are  extended  to 
other  forms  of  limited  ownership  which  are  generally 
considered  to  place  a  person  in  the  position  of  a  land- 
owner; ss.  60-62  proyide  for  the  special  cases  where 
the  limited  owner  is  an  infant,  a  married  woman,  or  a 
lunatic. 

The  powers  of  the  Act  are  conferred  on  a  tenant  for 
life  ''  beneficially  entitled  to  possession  "  of  the  land : 
s.  2  (5) ;  and  **  possession  "  includes  receipt  of  income  or 
rents  and  profits,  so  that  a  tenant's  lease  does  not  prevent 
a  tenant  for  life  from  being  in  possession  within  the 
meaning  of  the  Act :  s.  2  (10)  (L).  The  Act  (s.  63) 
contains  separate  provisions  for  the  case  of  a  tenant  for 
life  not  entitled  to  rents  and  profits  as  such,  but  still 
entitled  under  a  settlement  by  way  of  trust  for  sale  to 
the  income  of  the  land  until  sold,  as  representing  the 
income  to  be  derived  from  the  proceeds,  of  sale.  By  the 
S.  L.  A.,  1884^  s.  7,  an  order  of  the  Court  is  required 
to  enable  the  exercise  of  the  powers  conferred  by  s.  63, 
and  naming  the  person  to  exercise  those  powers.  Until 
an  order  is  made  the  trustees  continue  competent  to  sell 
under  their  trust. 

The  working  of  the  Act  rests  entirely  with  the  tenant 
for  life.  The  trustees  of  the  settlement  for  the  purposes 
of  the  Act,  except  when  acting  for  an  incapacitated 
tenant  for  life,  have  no  powers  except  to  consent  to  sale 
of  the  mansion  house  (s.  15 ;  repealed,  and,  with  some 
alterations,  re-enacted  by  S.  L.  A,  1890,  &  10),  and  are 
mere  depositaries  of  money. 

Where  resort  to  the  Court  is  necessary,  as  must  occa- 
sionally happen,  the  Court  prescribed  is  the  High  Court 
of  Justice  (s.  2  (10)  (ix.)  ),  Chancery  Division  (s.  46),  but 
jurisdiction  is  also  given  to  County  Courts  (s.  46  (10)  )  in 
the  case  of  land,  money,  investments,  or  chattels  not 
exceeding  £500  in  capital  value,  or,  in  the  case  of  land, 
not  exceeding  £30  in  annual  rateable  value. 

The  powers  conferred  by  the  Act  include  all  powers 
usually  inserted  in  settlements  of  real  estate,  and  also 
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many  additional  special  powers  not  generally  found  in 
settlements ;  but,  unlike  the  powers  usually  conferred  by 
a  settlement  for  dealing  with  the  corpus  of  an  estate,  the 
powers  conferred  by  the  Act  can  in  every  case,  except 
as  to  sale  of  the  mansion  house,  to  which  a  consent  is 
required  (S.  L.  A.,  1890,  s.  10),  be  exercised  by  the 
tenant  for  life,  or  other  person  in  the  same  position  as 
a  tenant  for  life,  at  his  own  discretion,  thus  obviating 
the  necessity  for  obtaining  the  concurrence  or  consent  of 
trustees,  which  sometimes  operates  as  a  hindrance  to  the 
exercise  of  settlement  powers.  Where  there  is  no  com- 
petent person  holding  the  position  of  a  tenant  for  life, 
then  the  powers  of  the  Act  are  exercisable  by  trustees, 
and  it  is  always  possible  to  obtain  the  appointment  of 
trustees  where  there  is  any  one  interested  in  making  an 
application  to  the  Court  for  the  purpose. 

To  secure  preservation  of  the  capital  money  arising  on  Preservation 
a  sale  or  otherwise,  the  tenant  for  life  has  a  choice  (s.  22)  ^^  cap'^^^ 
to  procure  the  money  to  be  paid  either  to  trustees  or 
into  Court;  but  neither  these  trustees  nor  the  Court 
have  any  voice  in  the  mode  or  terms  of  the  sale ;  they 
are  only  called  into  action  after  the  sale  is  effected, 
and  then  only  for  the  purpose  of  acting  as  depositaries 
of  the  proceeds  of  sale  until  applied  in  a  manner 
authorized  by  the  Act.  Where  there  are  trustees  of 
the  settlement,  or  where  trustees  can  be  procured  to  act 
for  the  purpose  of  receiving  capital  money,  resort  to  the 
Court  is  not  necessary.  If  there  be  trustees  of  the 
settlement  who  refuse  to  receive  capital  money,  the  Court 
can  appoint  other  trustees  for  the  purposes  of  the  Act 
(s.  38),  so  that,  unless  specially  desired,  payment  into 
Court  of  capital  money  can  generally  be  avoided :  but  in 
every  case,  unless  otherwise  provided  in  the  settlement, 
and  except  in  cases  of  leases  not  exceeding  twenty-one 
years  (see  S.  L.  A.,  1890,  s.  7),  there  must  be  at  least  two 
trustees,  either  appointed  by  the  settlement  or  otherwise, 
or  one  trustee  only  if  the  settlement  so  permits,  upon 
whom  notice  is  to  be  served  (s.  45),  but  the  trustees  may 
by  writing  under  hand  waive  notice  (S.  L.  A.,  1884,  s.  5 
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(3) ).  The  existence  of  these  two  trustees,  or  a  sole 
trustee  where  permitted  by  the  settlement  (though  they 
or  he  may  be  wholly  passive),  is  necessary  before  the 
tenant  for  life  can  properly  make  any  disposition  (except 
sach  a  lease)  under  the  Act.  As  no  trustee  of  the  settle- 
ment incurs  any  personcJ  responsibility,  except  for  the 
safe  custody,  and  in  some  cases  the  proper  investment 
and  application,  of  money  which  he  actually  receives 
(s.  42),  there  can  in  general  be  no  difficulty  in  procuring 
persons  to  act 

Re-iiiTestmeiit.  The  same  principle  applies  to  the  application,  on  a 
re-investment  or  otherwise,  of  money  in  hand  represent- 
ing corpus.  Where  land  is  purchased  or  any  other 
investment  made,  the  trustees  bave  no  voice  in  making 
the  purchase  or  investment.  They  are  bound  to  pay  the 
purchase-money  or  make  the  investment  by  direction  of 
the  tenant  for  life  (s.  22  (2)  ),  and  are  not  in  any  way 
responsible  for  the  propriety  of  the  purchase  or  of  any 
other  investment,  provided  it  appears  to  be  within  the 
terms  of  the  Act  or  the  settlement  (s.  42 ).  Where  capital 
money  is  to  be  applied  for  improvements  authorized  by 
the  Act,  the  application  may  be  either  on  consent  of  the 
trustees  or  of  the  Court  (s.  26),  and  where  the  consent  of 
the  trustees  is  required  they  are  freed  from  responsi- 
bility by  a  certificate  of  the  Land  Commissioners  (now 
the  Board  of  Agriculture),  or  of  a  competent  engineer 
or  able  practical  surveyor,  or  by  an  order  of  the  Court 
(s.  26  (2)  ),  so  that  the  responsibility  of  trustees  is  con- 
fined to  seeing  that  any  given  transaction  appears  on  the 
face  of  it  to  be  a  transaction  authorized  by  the  Act. 
They  are  free  from  all  liability  in  respect  to  the  propriety 
of  the  transaction,  except  where  they  approve  a  scheme 
for  the  execution  of  improvements  under  s.  26,  on  which, 
as  a  matter  of  course,  thfey  would  obtain  proper  pro- 
fessional advice,  and  thereby  practically  free  themselves 
from  liability. 

What  powers  The  particular  powers  conferred  by  the  Act  are  as 
follows : — 

Part  III.  of  the  Act,  supplemented  by  S.  L.  A,  1890, 
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as.  5,  6,  10,  12,  enables  dispositions  of  land  by  Sale, 
Enfranchisement,  Exchange  or  Partition.  Part  IV., 
supplemented  by  8.  L.  A.,  1889,  S.  L.  A.,  1890,  ss.  7, 8,  9, 
enables  the  grant  of  various  leases  for  agricultural, 
mining,  and  building  purposes,  of  the  kinds  usually 
authorized  by  settlements,  and  also  enables  other  grants 
in  the  nature  of  leases  to  be  made  with  the  consent  of 
the  Court,  Part  V.,  supplemented  by  S.  L.  A,  1890,  ss. 
10, 12,  contains  general  proyisions  applicable  to  any  of 
these  modes  of  disposition  and  to  the  case  of  a  settle- 
ment of  an  undiyided  share  of  land,  but  s.  10  of  S.  L.  A, 
1890,  requires  any  sale,  exchange,  or  lease  of  the 
principal  mansion  house  and  its  pleasure  grounds,  and 
park,  and  lands  to  be  made  with  the  consent  of  the 
trustees  of  the  settlement  or  the  C!ourt. 

Part  YI.  proyides  for  the  application  of  capital  money  Application  of 
when  the  object  is  to  re-invest  it  in  land  or  securities  ^P***'- 
(fl.  21),  and  the  application  must  be  made  by  the  direc- 
tion of  the  tenant  for  life,  or  in  the  absence  of  such 
direction,  by  the  trustees,  subject  to  any  consent  required 
by  the  settlement  (s.  22  (2) ).  The  power  to  re-invest 
includes  application  in  payment  of  incumbrances,  re- 
demption of  land-tax  and  quit-rents,  purchase  of  tithe 
rent-charge,  and  interim  investment,  and  in  the  case  of 
interim  investment  includes  investments  which  trustees 
are  authorized  by  law  to  make.  Besides  the  modes  of 
investment  specified  in  the  Act  any  other  investment 
authorized  by  the  settlement  may  be  made  (s.  21  (xi.)  ). 
An  investment  in  land  out  of  England  or  Wales  cannot 
be  made  with  money  arising  from  sale  of  land  in  England 
or  Wales  unless  expressly  authorized  by  the  settlement 
(8.  23). 

Part  VII.,  taken  with  s.  21  (iii.),  and  S.  L.  A,  1890,  improvements. 
a  15,  provides  for  the  application  of  capital  money  in 
effecting  improvements  on  the  unsold  portion  of  an 
estate.  The  list  of  improvements  authorized  is  very 
large,  and  has  been  extended  by  S.  L.  A,  1890,  s.  13,  and 
the  Housing  of  Working  Glasses  Act,  1890,  s.  74,  (1), 
and  seems  to  include  all  improvements   more  or  less 
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permanent  (including  the  rebuilding — with  a  limit  as  to 
cost — of  a  mansion  house),  which  a  prudent  owner  would 
wish  to  efifect  Bj  s.  30  the  improvements  to  which 
the  ImproTement  of  Land  Act,  1864,  applies  are  extended 
8<$  as  to  include  all  improvements  mentioned  in  this  Act, 
thereby  enabling  money  to  be  borrowed  under  that  Act, 
for  all  the  improvements  specified  in  this  Act  The 
mode  of  procedure  under  the  Act  of  1864  is  also  simplified 
(s.  64  and  schedule).  Some  kinds  of  improvement,  as 
laying  down  to  permanent  pasture,  were  omitted  on  the 
ground  that  when  made  they  would  be  liable  to  imme- 
diate re-conversion  into  income,  but  are  now  included  by 
the  Agricultural  Holdings  (England)  Act,  1883.  By  s.  28 
the  tenant  for  life  may  be  put  under  an  obligation .  to 
maintain  and  keep  in  repair  improvements.  There  may 
sometimes  be  no  on6  inclined  to  enforce  the  obligation, 
but  the  representative  of  the  tenant  for  life  would  after 
his  death  be  liable  for  the  neglect. 

Part  yni.  enables  the  tenant  for  life  by  contract  to 
bind  his  successor  in  respect  to  all  dealings  capable  of 
being  effected  under  the  Act,  so  that  where  time  is 
required  to  complete  a  transaction,  as  in  case  of  an  agree- 
ment to  grant  building  leases,  the  person  dealing  with 
the  tenant  for  life  is  made  as  safe  by  a  mere  contract  as 
if  he  were  dealing  with  an  owner  in  fee  simple. 

Part  IX.  contains  provisions  as  to  special  cases  of 
money  representing  capital,  namely,  money  in  Court  (see 
also  S.  L.  A.,  1890,  s.  14),  or  in  the  hands  of  trustees 
arising  from  dealings  otherwise  than  under  this  Act; 
money  arising  from  sales  of  reversions,  or  limited 
interests,  or  from  sale  of  timber;  money  required  for 
protection  of  the  estate  by  legal  proceedings ;  and  money 
arising  by  sale  of  heirlooms,  the  sale  of  which  is  enabled 
by  the  Act  (s.  37). 

Part  X.  deals  with  the  duties  and  liabilities  of  trustees. 
The  protection  afforded  to  a  trustee  is  very  full.  His 
only  active  duties  are — to  consent  to  a  sale  of  a  mansion 
house  and  its  grounds  (S.  L.  A.,  1890,  s.  10),  to  approve 
a  scheme  for  improvements  (s.  26),  to  receive  or   pay 


THE  SETTLED  LAND  ACTS,  1882  TO  1890.  301 

money/and  by  direction  of  the  tenant  for  life  (s.  22  (2)  ) 
to  make  interim  or  other  inyeBtments.  He  is  not  bound 
to  take  proceedings  in  reference  to  any  dealing  of  which 
notice  is  giyen  to  him.  He  is  safe  in  acting  as  regards 
the  execution  of  a  scheme  on  a  certificate  of  the  Land 
Commissioners  (now  the  Board  of  Agriculture),  or  of  a 
competent  engineer,  or  able  practical  surveyor,  or  on  an 
order  of  the  Court  (s.  26  (2)  ) ;  he  is  also  safe  in  giving 
any  consent  or  in  omitting  to  do  anything  he  might  do, 
and  in  adopting  any  contract  under  the  Act  made  by  a 
tenant  for  life  for  purchase,  enfranchisement,  exchange, 
partition,  or  lease,  and  in  accepting  any  conveyance  which 
appears  correct  on  the  face  of  it,  and  in  paying  by 
direction  of  the  tenant  for  life  any  money  which  appears 
to  be  paid  in  accordance  with  the  Act  (s.  42),  or  which, 
in  the  case  of  improvement,  is  authorized  by  the  proper 
certificate  or  by  order  of  Court.  Under  8.  L.  A.,  1890,  s. 
12,  on  a  sale  to,  or  purchase  by,  the  tenant  for  life  or  an 
exchange  or  partition  with  him,  affecting  settled  land, 
the  trustees  take  his  place  in  carrying  the  transaction 
into  effect 

Part  XI.  deals  with  procedure  before  the  Court,  to  Procedure. 
which  applications  may  be  made  either  by  petition,  or  by    * 
summons,  and  the  Court  is  enabled  to  direct  payment  of 
costs  and  expenses,  and  the  raising  of  the  amount  out  of 
the  settled  land. 

The  general  effect  of  Part  XIL  is  that  the  powers  of  Powen  not 
the  Act  are  personal  to  the  tenant  for  life  under  the  ^^trfction 
settlement.  He  cannot  contract  himself  out  of  the  Act, 
nor  can  he  transfer  his  powers  to  any  one  else,  but  he 
cannot  exercise  them  so  as  to  defeat  a  purchaser  or  mort- 
gagee deriving  title  under  him,  except  th'at,  as  against 
his  own  assignee,  his  powers  of  leasing  at  the  best  rent 
without  fine  continue  so  long  as  he  remains  in  possession. 
Ifor  (s.  51)  can  the  settlor  insert  in  the  settlement  any 
provisions  tending  to  prevent  a  tenant  for  life  from 
exercising  the  powers  conferred  by  the  Act.  But  though 
the  settlor  cannot  restrict,  he  may  (s.  57)  enlarge  these 
powers.    He  may,  for  instance,  make   unnecessary  the 


302 


THE  SETTLED  LAND  A0T8,   1882  TO  1890. 


To  whom 
powers  giyen. 


Disabilities. 


Act  of  1887. 


Acts  of  1889 
and  1890. 


General  result* 


notice  to  trustees  of  any  intended  dealing,  or  extend  the 
powers  of  leasing,  or  the  purposes  for  which  capital 
money  may  be  applied.  All  additional  powers  take 
effect  as  if  conferred  by  the  Act,  so  that  there  is  only 
one  uniform  mode  of  exercising  settlement  powers. 

Fart  XIII.  specifies  the  several  persons  who,  as  well  as 
tenants  for  life,  are  to  have  the  powers  given  by  the 
Act  to  a  tenant  for  life,  and  it  may  be  said  generally  that 
all  owners  of  an  estate  less  than  the  fee  simple  are  here 
included,  except  a  dowress  and  a  lessee  at  a  rent,  in- 
cluding even  tenants  in  tail  who  by  Act  of  Parliament 
are  precluded  from  barring  their  estates  tail,  but  except 
tenants  in  tail  of  estates  purchased  with  money  granted 
for  the  purpose  by  Parliament 

Part  XIV.  provides  for  the  case  of  limited  owners 
under  the  disability  of  infancy,  coverture,  or  lunacy. 
Part  XV.  provides  for  the  case  of  settlements  by  way  of 
trust  for  sale  where  the  tenant  for  life  is  entitled  to  the 
income  of  the  proceeds  of  sale,  and  not  to  the  possession 
or  income  of  the  land  as  such.  But  the  powers  given  by 
that  Part  to  a  tenant  for  life  are  not  to  be  exercised 
without  the  leave  of  the  Court  under  the  Settled  Land 
Act,  1884.  Part  XYI.  deals  with  repeals,  and  Part 
Xyil.  with  the  application  of  the  Act  to  Ireland. 

The  Settled  Land  Act,  1887,  enables  capital  money  to 
be  applied  in  re-purchasing  a  terminable  or  perpetual 
rent-charge  created  under  any  Act  of  Parliament  in  order 
to  raise  money  for  executing  improvements  authorized  by 
s.  25  of  the  Act  of  1882. 

The  Settled  Land  Act,  1889,  enables  an  option  of 
purchase  to  be  given  in  a  building  lease ;  and  that  of 
1890  supplements  the  earlier  Acts  in  various  waya 

From  this  short  sketch  of  the  contents  of  the  five 
Acts,  it  will  be  seen  that,  except  in  the  particular  cases 
of  estates  purchased  with  a  Parliamentary  grant  of 
money,  and  of  the  sale,  exchange  or  lease  of  the  prin- 
cipal mansion  house  and  its  pleasure  grounds  and  park 
and  lands,  to  which  the  consent  of  the  trustees  of  the 
settlement  or  of  the  Court  is  required,  every  space  of 
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land  in  England^  Wales,  and  Ireland,  to  the  income  of 
which  any  person  in  his  private  capacity  is  entitled  as 
beneficial  owner,  may  now  at  his  sole  will  be  sold  or 
otherwise  dealt  with  by  him  in  nearly  every  mode  in 
which  a  prudent  owner  would  wish  to  deal,  except  that 
he  cannot  appropriate  to  his  own  nse  money  representing 
capital.    It  can  now  no  longer  be  fairly  alleged  that  by 
reason  merely  of  the  existence  of  family  settlements, 
land  is  prevented  from  being  utilised  by  means  of  sale 
or  lease  for  the  benefit  of   the  general  public     The 
number  of  cases  in  which  there  is  no  person  presently 
entitled    beneficially  in  possession,  and    therefore    no 
person  to  sell,  will  be  very  few.    Also,  under  the  Glebe 
Lands  Act,  1888  (51  &  52  Vict.  c.  20),  the  incumbent  of 
any  benefice  can  procure  a  sale  of  any  glebe,  and  invest- 
ment of  the  proceeds  in  the  name  of  the  Ecclesiastical 
Commissioners.      Further,  under  the  Universities  and 
CoUege  Estates  Act,  1898  (61  &  62  Vict  c.  55),  Universi- 
ties and  Colleges  within  the  Acts  of  1858  to  1880  are 
given  the  powers  of  sale  and  many  other  powers  of  a 
tenant  for  life,  subject,  in  most  cases,  to  the  consent  of 
the  Board  of  Agriculture,  which  stands  in  the  place 
of  trustees  of  the  settlement.      The  question  remains 
whether  provision  should  not   be   made   for   effecting 
within  a  given  time  a  sale  of  the  land  of  all  public, 
ecclesiastical,  and   charitable  corporations,  and    of   all 
trustees  for  charitable   purposes  (by  means  of  whose 
OAvnership  a  large  amount  of  land  is  held  on  what  are 
in  fact  trusts  in  perpetuity),  only  so  much  being  retained 
as  may  be  necessary  for  the  purposes  of  the  particular 
insrtitution,  as  the  site  of  a  parsonage,  hospital  or  school. 
This  principle  is  adopted  in  the  Mortmain  and  Chari- 
table Uses  Act,  1891  (54  &  55  Vict.  c.  73,  s.  5),  as  to 
land  to  be  devised  upon  charitable  trusts,  and  would  be 
merely  a  return  to  the  ancient,  rigorous,  and  right  policy 
of  the  law  against  the  *'  d^ad  hand." 
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THE  SETTLED  LAND  ACT,  1882. 
45  &  46  VICT.  c.  38. 

An  ActforfaxiiUtating  Sales^  Leases,  and  other  dispositions 
of  SetUed  Land,  and  for  promoting  the  execution  of 
Improvements  thereon.  [10th  August,  1882.] 

See  the  remarks,  as  to  the  objects  of  the  Act,  of  Baggallay,  L.J.,  ia 
Re  Jones,  26  Ch.  D.  736,  738 ;  of  Chitty,  J.,  in  Re  Duke  of  Marl- 
borough's  Settlement,  30  tft.  127,  131 ;  C^rke  v.  T%omUm,  35  %b. 
307,  311,  and  of  Halsbury,  L.C.,  in  Re  Marquis  of  AUesbury's  8.  E.y 
1892,  A.  C.  356,  362 ;  the  Court  will  consider  the  welfare  of  the  estate, 
the  tenants,  and  labourers:  S.  C.  1892,  1  Cb.  506,  546;  see  also  Re 
Wythes,  1893,  2  Ch.  369,  374 ;  Re  Marquis  qf  AUesbury  <fc  Lord 
Iveagh,  1893,  2  Ch.  345,  355 ;  Re  Mundy  A  Roper,  1899, 1  Ch.  275. 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  adyice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


Short  title ; 
commence- 
ment; extent. 


I. — Pbelimd^abt. 

pbelixinaey.       1, — (1.)  This  Act  may  be  cited  as  the  Settled  Land 

Act,  1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act 

(3.)  This  Act  does  not  extend  to  Scotland. 


DEFnrmoire* 

9}AiGA  I>efiiiltion  of 
•ivrT     settleipent, 
^Sj       tenant  for 
life,  Ac. 


11. — Definitions. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement, 
or  other  agreement,  covenant  to  surrender,  copy  of  cou  rt 
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roll.  Act  of  Parliament,  or  other  instrument,  or  any         s.  2. 
number  of  instmments.  whether  made  or  passed  before  or    definitions. 

after,  or  partly  before  and  partly  after  the  commence-         

ment  of  this  Act,  under  or  by  virtue  of  which  instrument 

or  instruments  any  land,  or  any  estate   or  interest  in       ^t/^^]/<^  ^ 

land,  stands  for  the  time  being  limited  to  or  in  trust      (/f^/j2^ 

for  anyjersons  by  way  of  succession,  creates  or  is  for 

purposes  of  this  Act  a  seltlement,  and  is  in  this  Act 

referred  to  as  a  settlement,  or  as  the  settlement,  as  the      Q^^)<cL.yi 

case  requires. 

This  subs,  must  be  read  with  s.  4  of  S.  L.  A.,  1890 ;  it  is  extended   S.  L.  A.,  1890, 
by  8.  58  (2),  infra,  »•  *• 

"Act  of  Parliament"  includes  a  public  as  well  as  a  private  Act: 
Vint  V.  BaUigh,  1896,  1  Ch.  37. 

The  definition  of  "  settlement "  here  given  is  rather  more  full  than  Settlement, 
that  in  the  S.  E.  A.,  s.  2,  but  is  in  effect  the  same,  except  the  words  in 
that  8.  *'  including  any  such  iDstruments  affecting  the  estates  of  any 
one  or  more  of  such  persons  exclusively.''  The  omitted  words  might 
have  enabled  an  estate  for  life  or  other  partial  interest  under  a  settle- 
ment to  be  sold  separately.  Also,  the  words  '*  for  thp  time  being"  in 
this  8.  are  not  in  that  s.  The  effect  of  the  definition  in  this  Act 
appears  to  be  that  all  the  instruments  engrafted  on  the  settlement  of  a 
given  interest  may  be,  but  are  not  necessarily  to  be,  taken  as  forming 
part  of  one  settlement. 

Where  a  disentail  and  resettlement  are  made  by  a  tenant  for  life 
and  tenant  in  tail,  the  tenant  for  life  taking  a  life  estate  under  the  re- 
settlement, it  seems  that  by  virtue  of  s.  50,  infra,  and  even  if  the 
original  life  estate  is  not  expressly  preserved,  the  powers  annexed  lo 
it  are,  and  can  be  exercised,  if  required ;  e,g,  to  over-ride  interests  prior 
to  the  re-settlement :  Re  Mundy  &  Roper ^  1899, 1  Ch.  275.  The  old 
settlement  and  the  re-settlement  together  can,  if  required,  be  treated 
as  constituting  one  compound  settlement,  of  which  S.  L.  A.  trustees 
can  be  appointed  under  s.  38 :  see  S.  0. :  though  it  would  seem  enough  -  -"' 

to  have  trustees  of  the  old  settlement  only :  Re  Keck  &  Eart,  1898,  1 
Ch.  617 ;  Re  Du  Gane  <fc  Netthfold,  1898,  2  Ch.  96. 

It  is,  however,  desirable  to  preserve  and  restore  the  old  life  estate 
expressly,  as  in  Re  Wrighfs  Trustees  <Sb  Marshall,  28  Ch.  D.  93,  in 
order  to  render  it  clearly  unnecessary  to  obtain  the  appointment  of 
trustees  of  the  compound  settlement,  and  to  preserve  any  additional 
powers  given  by  the  original  settlement. 

Where  land  is  limited  to  a  tenant  for  life,  with  power  to  create  family   Tenant 
charges,  with  remainder  to  a  tenant  in  fee,  and  the  tenant  for  life   in  fee. 
dies  after  exorcising  his  power  to  charge,  the  tenant  in  fee  cannot 
under  the  S.  L.  A.  sell  free  from  the  charges,  for  he  never  hsA  the 
powers  of  a  tenant  for  life.    And  see  n.  to  s.  50. 
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S.  2. 
Definitions. 


Derirative 
settlements. 


*'  Compound 
settlement." 


Pin-money. 


Settlement  by 
reference ; 
compound 
settlement. 


Annuity. 


Equitable 
settlement. 


The  accidental  devolutioQ  in  dififerent  ways,  after  the  death  of  the 
tenant  for  life,  of  estates,  will  not  ex  post  faoio  constitute  different 
settlements  :  Be  Freme,  1894, 1  Oh.  1. 

A  limitation  to  A.  and  his  successors,  vicars  of  a  parish,  is  not  a 
settlement  within  this  section:  Ex  parte  Vicar  of  Castle  Bytham, 
1896, 1  Gh.  348 ;  and  see  note  to  s.  32,  itifrh. 

Where  settlements  are  made  hy  persons  of  their  interests  in  re- 
mainder, the  original  settlement  alone — ^provided  that  under  it  there 
is  still  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant  for 
life,  and  suhject  to  its  having  S.  L.  A.  trustees  of  its  own — remains 
the  settlement  for  the  purposes  of  this  Act :  Be  Du  Cane  &  Nettlefcld, 
vhi  sup. ;  Be  Knowles'  8.  E,,  27  Ch.  D.  707 ;  and  compare  Be  Earle 
&  Webster,  24  Ch.  D.  144 ;  Be  Bidge,  31  Oh.  D.  504 ;  ^e  Badge's  S.  K, 
W.  N.,  1895,  69,  and  cases  there  cited ;  Vine  v.  Baleigh,  1896,  1  Gh. 
37,  41.  But  where  a  base  fee  is  settled  for  value  and  afterwards 
enlarged  by  disentail  so  that  the  settlement  comprises  the  fee  simple, 
the  settlement  and  confirmatory  deed  of  disentail  would,  it  is  conceived, 
together  constitute  the  settlement  for  the  purposes  of  this  Act. 

Where  there  is  no  tenant  for  life,  or  person  having  the  powers  of 
one,  under  the  original  settlement,  but  under  the  derivative  settlement 
there  is,  the  two  can,  it  seems,  be  treated  as  a  "  compound  settlement^" 
and  S.  L.  A.  trustees  appointed  of  it:  Be  Marq.  of  AUesbury  & 
Lord  Iveagh,  1893,  2  Ch.  345 ;  -Be  Mundy  <fc  Boper,  1899, 1  Ch.  276. 

Where  a  tenant  for  life  on  his  marriage  or  for  valuable  consideration 
creates  on  his  life  interest  a  charge  of  pin-money  for  his  wife  without 
power  to  anticipate,  this  is  part  of  the  settlement  and  not  an  ordinary 
charge  within  s.  50  (3)  (4),  and  can  be  overreached  by  an  exercise,  of 
the  powers  of  the  Act:  see  s.  20  (2),  infra;  S.  L.  A.,  1890,  s.  4; 
Be  Du  Cane  &  Nettle/old,  ubi  sup. 

Where  land  is  settled  by  reference  to  the  limitations  of  an  existing 
settlement,  one  compound  settlement  is  created  and  capital  money 
under  the  first  settlement  can  be  applied  to  pay  charges  on  land 
comprised  in  the  settlement  made  by  reference,  and  vice  versa :  see  Be 
Lord  Stamford's  >S.  E^  43  Ch.  D.  84,;  Be  Mundy's  S.  E.,  1891, 1  Ch. 
399 ;  Be  Byng's  8.  E.,  1892,  2  Ch.  219, 228  •  Be  Lord  Monson's  8.  J5., 
1898, 1  Ch.  427.  But  an  order  appointing  trustees  of  one  settlement 
would  hardly  constitute  them  trustees  of  the  other  settlement. 

The  principle  in  Be  Mundy*s  S,  E.,  ubi  suprhj  that  where  the  trusts 
are  identical  for  the  purpose  in  hand  the  instruments,  constitute  a 
compound  settlement,  was  applied  in  Be  Byng's  8.  E.,  ubi  supra, 
where  the  limitations  were  not  by  reference,  and  the  powers  not 
identical ;  and  compare  Be  Freme,- 1894, 1  Ch.  1. 

It  would  seem  to  follow  from  the  decision  in  Be  Byng's  8.  E.y  that 
two  separate  deeds  settling  undivided  shares  may,  if  the  limitations  of 
each  are,  or  come  to  be,  the  same,  form  one  settlement. 

The  settlement  of  an  annuity  charged  on  land,  although  it  exceeds 
the  rent  of  the  land,  is  not  a  settlement  of  the  land :  see  Be  Beetive 
Estate,  27  L.  R.,  Ir.  364. 

The  settlement  need  not  be  a  legal  settlement  perfected  by  transfer 
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of  the  legal  estate.    '*  Agreement  *'  and  '*  covenant  to  surrender "  are  s.  2. 

expressly  mentioned  in  s.  2  (1),  and  these  bind  the  equitable  "interest  

in  "  the  land,  a.  2  (3).  Definitions. 

It  is  not  necessary  that  all  the  limitations  s)iould  be  actually  ^^^^t  is 
created  by  the  instrument.  It  is  sufficient  that  "  under  or  by  viriiue  succession, 
of  **  the  instrument,  the  land,  or  any  estate  or  interest  in  it^  stands 
limited  to  or  in  trust  for  any  persons  by  way  of  succession.  Thus  a 
settlement  within  the  meaning  of  the  Act  is  created  by  conveyance 
on  marriage  to  the  use  of  the  husband  for  life,  with  remainder  to 
secure  a  jointure  or  portions,  whether  there  is  an  express  remainder  in 
fee  to  the  settlor  or  the  fee  results  to  the  settlor,  but  query  if  tho 
husband  is  the  settlor,  and  also  as  to  the  efifisct  of  limitations  which, 

in^form  snocessive,  give,  by  the  "  Rule  in  Shelley's  case,"  an  estate  of  ^   ^        .     . 

inheritance  to  the  person  in  possession.    1 1^ would  seem  there  is  no  I  J"'  ^*  ^^  tu^^kA^ 
"settlements"  in  such  a  case :  compare  Ee  Pocock  <fc  Prankerd^  1896,       J^L^ftC Oi^)^^ 
ICh.  305;  Ex  pa/rte  Vicar  of  Castle  Bytham,  1895,^1  Ch.  348,  354 ;        <»^  ^«-<  -  ^^^ 
and  as  to  the  force  of  the  words  "by  way  of  succession,*'  see  Be 
Mundy  &  Boper^  1899, 1  Ch.  275.    But  a  settlement  is  created  by  a 
devise  to  A.  for  life,  where  the  remainder  in  fee  descends  by  lapse  or 
otherwise  to  the  testator's  heir*at-law.    This  is  made  clear  by  subs.  2. 
In  the  case  first  put,  when  the  tenant  for  life  is  dead,  the  remainder 
in  fee  becomes  an  estate  in  possession  subject  to  the  charge  of  jointure 
and  portions,  and  it  is  conceived  that  the  land  then  ceases  to  be  "  for 
the  time  being  limited  to  or  in  trust  for  any  persons  by  way  of  succes- 
sion," at  any  rate  if  the  owner  is  of  full  age ;  but  see  subs.  4,  and 
cases  there  cited.    If  the  owner  desires  to  sell  free  from  the  charges, 
he  can  do  so  under  C.  A.,  s.  5.    The  land  of  an  infant  is  in  any  case 
settled  land,  under  s.  59. 

A  gift  in  fee  to  a  married  woman,  with  restraint  on  anticipation,  is 
no  limitation  "  by  way  of  succession  " :  Bates  v.  Kestertony  1896, 1  Ch. 
1^;  but  a  limitation  in  trust  for  a  married  woman  for  her  life 
without  power  of  anticipation,  and  after  her  death  to  such  uses  as  she 
should  by  will  appoint,  and  in  default,  to  the  use  of  herself  in  fee, 
gives  her  the  powers  of  a  tenant  for  life  under  s.  58  (1)  (ix.)  in/rh  : 
see  Be  Pocock  t,  Prankerd^  vbi  sup. 

An  alternative  limitation  in  fee  creates  an  estate  by  way  of  succes-   Alternative 
sion  (8.58  (l)'(ii.)),  but  a  devise  in  fee  to  trustees  on  trust  for  persons   gifts. 

not  ascertained,  and  taking  only  on  a  future  event,  would  not 
(Be  Burdin,  28  L.  J.  (Ch.)  480 ;  and  compare  Be  Home's,  8.  K, 
39  Ch.  D.  84),  at  least  where  the  devise  carries  the  whole  beneficial 
interest  (see  Genery  v.  Fitzgerald,  Jac.  468,  1  Jarman  on  Wills,  615, 
5th  ed.).  Where  the  intermediate  estate  (as  under  a  devise  to  A.  in 
fee  simple  on  the  death  of  B.)  descends,  the  case  would  be  within 
this  subs,  takten  along  with  s.  58  (1)  (ii.) ;  and  see  Be  Atherto7i,  W.  N. 
1891,  85  ;  WtUiams  v.  Jenkins,  1893, 1  Ch.  700,  702. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor 
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s.  2.         or  descending  to  the  testator's  heir,  is  for  purposes  of  this 

i>EFiNiTioN8.  ^^^  ^^  estate  or  interest  coming  to  the  settlor  or  heir 

^  —    ^  under  or  by  virtue  of  the  settlement,  and  comprised  in 

(Vf  ^7j  /c^^G  thg  aubject  of  the  settlement. 

•#     Ac ' — " 

tf-^^-  D>>  j^j^  instance  where  this  s.  applies  is  a  devise  to  A.  for  life,  there 

being  either  no  devise  of  the  remainder  in  fee,  or  there  being  a  devise 
which  lapses.  This  remainder  is  made  an  estate  coming  to  the  heir 
by  virtue  of  the  settlement.  The  settlement,  therefore,  creates  a 
succession.     And  see  WiUiams  v.  Jenkins,  ubi  sup. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is 
the  subject  of  a  settlement,  is  for  purposes  of  this  Act 
settled  land,  and  is,  in  relation  to  the  settlement,  referred 
to  in  this  Act  as  the  settled  land. 

*<  Land."  For  the  meaning  of  "  Land  "  in  Acts  of  Parliament  passed  since 

1860,  see  note  to  V.  and  P.  A.,  s.  1,  also  subs.  10  (i)  in/rh.  Leaseholds 
and  copyholds,  as  well  as  freeholds,  are  included  under  the  word  land 
(compare  Wilson  v.  Eden^  16  Beav.  153).  By  subs.  1  the  settlement 
comprises  the  instrument  or  instruments  under  which  land  («.e.  fee 
simple,  copyhold  or  leasehold)  or  any  estate  or  interest  in  land  (i.e.  in 
fee  simple,  copyhold,  or  leasehold)  is  settled,  and  by  this  subs,  land  (i,e. 
the  fee  simple,  the  customary  estate,  or  the  term  in  land  as  the  case  may 
be),  and  any  estate  or  interest  (in  the  fee  simple,  customary,  or  leasehold 
estate)  which  is  the  subfect  of  the  settlement  is  referred  to  in  the  Act  as 
the  settled  land.  Only  that  estate  which  is  the  subject  of  the  settle- 
'^Settled  ment  is  included  under  the  term  *' settled  land.'*    Therefore  a  power 

land."  given  to  lease  the  settled  land  is  a  power  to  lease  the  interest  settled . 

In  the  case  of  settled  leaseholds,  for  instance,  it  does  not  enable  a  lease 
to  be  made  binding  on  the  reversioner  in  fee,  nor  in  the  case  of  copy- 
holds, a  lease  contrary  to  the  custom,  nor  in  the  case  of  an  equity  of 
redemption  (that  is,  a  settlement  of  land  subject  to  a  mortgage)  does  it 
enable  a  lease  to  be  made  binding  on  the  mortgagee  further  than  the 
original  mortgagor  could  either  under  the  C.  A.,  s.  18,  or  otherwiee 
have  bound  such  mortgagee.  In  all  cases  **  the  settled  land  "  means 
the  fee  simple,  if  that  is  settled ;  it  means  the  equity  of  redemption, 
if  that  is  settled ;  it  means  the  customary  estate,  if  .copyholds  are 
settled ;  and  the  estate  for  a  term  of  years  or  lives,  if  leaseholds  for 
years  or  lives  are  settled.  The  powers  conferred  by  the  Act  only  bind 
persons  deriving  titbs  under  the  settlement,  and  not  any  person  having 
a  title  paramount  to  the  settlement.  This  is  plainly  seen  on  consider- 
ing the  force  given  to  a  conveyance  by  s.  20,  post. 

(4.)  The  determination  of  the  question  whether  land  is 
settled  land,  for  purposes  of  this  Act,  or  not,  is  goyemed 
by  the  state  of  facts,  and  the  limitations  of  the  settle* 
ment,  at  the  time  of  the  settlement  taking  effect. 
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See  on  this  subs.,  Be  Marquis  of  AxMmry  and  Lord  Iveagh,  1893,  S.  2. 

2  Ch.  346,  364-6;   Be  Beciive  Estate,  27  L.  R.  Ir.  364,  369;  Be  

ShephearcPs  8.  E\  8  Eq.  671,  673-4.  Definitions. 

The  powers  of  an  ordinary  settlement  cease  when  the  estate  comes  Duration  of 
to  be  vested  absolutely  in  some  person  in  fee  simple ;  Be  Lord  Suddey  "  Settlement  '* 
and  Baines  <fe  Co.,  1894, 1  Ch.  334,  339.  The  S.  L.  A.  powers,  if  '^^^^^-  ^-  ^ 
the  fee  simple  comes  to  an  infant,  are  exercisable,  either  under  this 
subs,  (for  the  origin  and  history  of  which  see  Be  Marquis  of  AHesbury 
and  Lord  Iveagh,  ubi  sup.),  or  under  s.  69 ;  if  this  subs,  applies,  it  is 
concei?ed  that  their  exercise  would  have  effect,  under  s.  20  (2)  infrh, 
as  to  charges  prior  to  the  infant's  estate,  subsisting  under  the  settle- 
ment creating  that  estate.  Sec.  69  expressly  says  that  an  infant  is  to 
be  deemed  tenant  for  life  of  land  to  which  he  is  entitled  in  possession ; 
consequently  he  has  the  powers  of  a  tenant  for  life.  In  the  case  of  any 
other  person,  who,  imder  a  settlement,  has  come  to  be  absolutely 
entitled,  subject  to  charges,  he  is  not  tenant  for  life,  even  if  the  land 
remains  under  this  subs.,  *' settled  land;"  so  there  is  no  one  to 
exercise  the  S.  L.  A.  powers;  see  the  two  cases  first  cited  in  this 
note.  Except  that  where  a  tenant  in  tail  in  possession  bars  his  estate 
tail,  it  is  doubtful  whether  the  S.  L.  A.  powers  are  gone :  see  Be  Mundy 
&  Boper,  1899, 1  Ch.  276.  So  also  where  by  surrender  of  a  life  estate 
the  whole  fee  comes  into  possession.  It  is  conceived  in  the  latter  case 
s.  50  would  not  operate  to  preserve  the  powers  of  a  tenant  for  life.  His 
estate  is  not  assigned ;  it  has  ceased,  but  see  Be  Mundy  &  Boper,  sup. 

(5.)  The  person  who  is  for  the  time  being,  under  a     •       ^    cJi  K-y 
settlement,  beneficially  entitled  to  possession  of  settled    w  / ' 

land,  for  his  life,  is  for  purposes  of  this  Act  the  tenant    ^  f^^)  "^ 

for  life  of  that  land,  and  the  tenant  for  life  under  that 
settlement. 

In  a  case  where  under  a  will  there  was  a  trust  to  accumulate  rents 
during  a  son*s  life,  and  after  his  death  a  trust  for  his  children,  and  the 
trust  for  accumulation  ran  out  under  the  Thellusson  Act,  and  the  son, 
as  heir'-at-law,  came  in,  he  was  held  to  be,  or  to  have  the  powers  of,  a 
tenant  for  life  :  Be  Atherton,  W.  N.,  1891,  85 :  and  see  Vine  v. 
Baleigh,  1896,  1  Ch.  37,  where  there  was  a  resulting  trust,  under 
similar  circumstances,  for  next  of  kin ;  and  it  was  held  that  the  living 
next  of  kin,  and  the  executrixes  of  a  dead  one,  had  the  powers  of  a 
tenant  for  life  under  s.  58  (1)  (v.):  the  judge  giving  his  opinion — but 
not  actually  deciding — ^that  the  executrixes,  and  not  the  persons  entitled 
to  the  estate  of  the  dead  next  of  kin,  were  "  beneficially  entitled " 
within  this  subs. 

This  definition  taken  in  connection  with  subs.  10  (i.)  and  ss.  68  (1)   Tenant  for  life, 
(vi.)  (viii.)  (ix.)  and  61  (2)  (3)  includes  all  equitable  tenants  for  life 
(not  being  infants  or  of  unsound  mind),  whether  of  the  entirety  or  of 
an  undivided  share,  and  whether  they  are  entitled  or  not  to  be  let  into 
possession,  and  the  effect  of  the  Act  is  that  a  mere  equitable  tenant  for 
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S.  2. 
Dbpinitions. 


*♦  Under  a 
settlement." 


Equitable 
tenant  for  life 
when  entitled 
to  possession. 


What  is 

'*  possession." 


*^  Beneficially 
entitled. 


i» 


}^ox)(ck.i3S^ 


Two  or  more. 


life,  being  adult  and  of  sound  mind,  can  convey  the  legal  estate  vested  ~ 
under  the  settlement,  in  a  trustee,  that  estate  being  the  subject  of  tlie 
settlement  (see  s.  2  (3) :  see  also  note  to  s.  20).    The  case  of  an  infant 
is  provided  fpr  by  ss.  59  and  60,  and  that  of  a  lunatic,  so  found  by- 
inquisition,  by  s.  62. 

An  assignee  of  the  tenant  for  life  is  not  so  entitled  '*  under  a  settle- 
ment," but  the  tenant  for  life  is ;  and  where  the  tenant  for  life,  before 
coming  into  possession,  has  assigned  his  reversionary  life  interest  ont 
and  out,  he  can  under  s.  50,  with  the  consent  of  the  assignee,  exercise 
the  powers  of  the  Act  on  the  life  estate  coming  into  possession. 

The  Oourt  has  discretion  to  let  an  equitable  tenant  for  life  into  pos- 
session of  the  land  and  title  deeds,  but  the  trustees  and  estate  must  be 
protected ;  as  to  the  effect  of  the  S.  L.  A.'s  upon  this  discretion,  see 
Be  Wythesy  1893,  2  Ch.  369;  Re  Bagot,  1894,  1  Ch.  177;  Be  Netven, 
1894,  2  Ch.  297. 

*'  Entitled  to  possession  "  means  that  the  right  is  immediate  and  not 
in  reversion  or  expectancy :  Be  Jones,  26  Ch.  D.  741,  per  Baggallay, 
L.  J. ;  Be  Clitheroej  28  %b.  378,  affirmed  31  ib.  135.  The  possession 
need  not  be  personal,  but  may  be  the  possession  of  trustees  paying  sur- 
plus rents  and  profits  to  a  beneficial  owner :  Be  Morgan,  24  Ch.  D.  114 ; 
Be  Jones  and  Be  Clitkeroe,  tibi  sup.  (and  see  as  to  executors,  Vine  v. 
BdUigh,  1896,  1  Ch.  37,  41),  but  the  interest  of  the  tenant  for 
life  must  be  in  possession,  and  not  an  interest  to  arise  in  him  at  a 
future  day  if  then  living  under  a  conveyance  then  to  be  made :  Re 
Stranffways,  34  Ch.  D.  423.  But  where  he  would  be  entitled  to 
surplus  rents  (if  any)  it  is  immaterial  that  there  are  none :  Be  Jones, 
ubi  sup.  See  also  Be  Atkinson,  30  Ch.  D.  605,  612 ;  affirmed  31  ib. 
577 ;  Be  Ecde  and  Clark,  34  W.  R.  624 ;  W.  N.,  1886,  65.  A  person 
who  has  a  right  to  occupy  rent  free  during  his  life  is  a  tenant  for 
life :  Be  Eastmans  8,E.,  W.N.,  1898, 170  (15) ;  Be  Cam^s  S.E.,  1899, 
1  Ch.  324. 

In  WiUiams  v.  Jenkins,  1893,  1  Ch.  704,  a  lady  was  declared  to 
have  the  powers  of  a  tenant  for  life  whose  life  interest  was  not  only 
suspended  for  purposes  of  an  implied  trust  for  accumulation  to  pay 
debts,  but  was  also  subject  to  her  educating  her  children ;  and  in  Re 
Theaker's  S.  E,,  1898,  T.  No.  1250  (in  Chambers,  8th  August,  1898), 
a  lady  entitled  to  receive,  during  widowhood,  the  income  of  real  estate 
*'  for  her  own  use  and  benefit,  and  for  the  maintenance  and  education  " 
of  her  children,  was  held  to  have  the  powers  of  a  tenant  for  life,  under 
s.  58  (1)  (vi.).   MtZyC^   ^^A     ^  /t^Ar^A  0^o4jf€>< 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  tenants,  or  for 
other  concurrent  estates  or  interests,  they  together  con- 
stitute the  tenant  for  life  for  purposes  of  this  Act 

The  effect  of  this  subs,  is  that  all  persons  having  concurrent  interests 
for  life  (the  words  are  "  so  entitled  " :  see  Be  Collinge's  S.  E.,  36  Ch. 
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D.  516, 518)  under  the  same  settlement  must  join.  It  would  be  improper, 
,for  iDstaDce,  to  allow  a  tenant  for  life  of  one  undivided  moiety,  to  sell 
that  moiety  alone;  he  mast  join,  with  the  tenant  for  life  of  the  other 
moiety  in  selling  the  whole,  but  cannot  be  compelled  to  join :  Camden 
V.  Murray,  16  Gh.  D.  161.  But  if  each  undivided  moiety  is  settled 
separately,  then  neither  moiety  is  the  subject  of  the  settlement  made 
of  the  other  moiety ;  each  moiety  is  in  itself  settled  land,  and  can  be 
sold  by  the  tenant  for  life  thereof  without  the  concurreDce  of  the  owner 
of  the  other :  subss.  3  and  10  (i.) ;  Williams  v.  Jenkins,  W.  N.  1894, 
176 ;  Re  CoUinge's  8.  E.,  36  W.  R.  264. 

A  discretionary  trust  to  pay  rents  during  the  life  of  A.  to  him  or 
others  does  not  constitute  them  together  a  tenant  for  life :  Re  Atkinson, 
30  Ch.  D.  605,  affirmed  31  ib.  577 ;  Re  Tessyman's  8.  E,\  42  Sol.  J.  96. 

The  perdons  together  constituting  the  tenant  for  life  may  severally 
employ  their  own  solicitors :  8mith  v.  Lancaster,  1894,  3  Ch.  439. 

Where  two  undivided  shares  are  comprised  in  the  same  settlement.  Undivided 
and  one  has  become  either  originally  or  by  disentail  vested  in  an  shares, 
owner  in  fee,  while  the  other  share  is  still  the  subject  of  a  tenancy 
for  life,  the  tenant  for  life  of  the  settled  share  may  sell  that  share 
without  the  concurrence  of  the  owner  in  fee  of  the  other  share :  see 
8.  19,  infrh;  Cooper  v.  Betsey,  43  Sol.  J.  295,  over-ruling  Re 
Cdlinge's  8.  E.,  36  Ch.  D.  516 ;  36  W.  R.  264. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding 
that,  under  the  settlement  or  otherwise,  the  settled  land 
or  his  estate  or  interest  therein,  is  incumbered  or  charged 
in  any  manner  or  to  any  extent. 

The  powers  conferred  by  the  Act  are  given  to  the  person  who,  under  Who  has  the 
the  settlement,  is  in  the  position  of  beneficial  owner  for  life,  subject  to  powers, 
all  charges  or  incumbrances,  whether  that  ownership  produces  any  fruit 
or  not  (see  note  to  subs.  5  above),  and  he  cannot,  except  perhaps  by 
surrendering  his  estate  so  as  to  put  an  end  to  it,  divest  himself  of 
the  powers  s.  50  (1) :  but  see  Re  Mundy  &  Roper,  1899, 1  Ch.  275. 
But  the  rights  of  an  assignee  for  value  cannot  be  defeated  (s.  50  (3)  ), 
and  his  concurrence  in  the  disposition  is  necessary,  except  to  the  grant 
of  a  lease  under  the  Act  where  no  fine  is  taken  (s.  50  (3)  ),  unless  the 
assignee  is  in  possession,  and  then  his  concurrence,  is  necessary  to  the 

,  granting  of  all  leases. 

•     And  see  WiUiams  v.  Jenkins,  1893, 1  Ch.  704 :  Re  Theaker's  8,  E., 
cited  on  subs.  5. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being, 
under  a  settlement,  trustees  with  power  of  sale  of  settled 
land,  or  with -power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  under  a  settlement 


O^ytc^  -^r. 
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there  are  no  such  trustees,  then  the  persons,  if  any,  for 
the  time  being,  who  are  by  the  settlejaent  declared  to  be 


trustees  thereof  for  purposes  of  this  Act,  are  for  purposes 
of  this  Act  trustees  of  the  settlement 


A- 


^i" 


a 


s^' 


TnuUes  of  the  This  subs,  must  be  read  with  s.  16  of  S.  L.  A.,  1890,  which  meets 
settlement.  the  case  of  a  power  or  trust  arising  only  at  a  future  time  (see  Whed- 
S.  ^L.  A.,  1890,  ^^j^^  ^  Walkw,  23  Cb.  D.  752, 761 ;  Bt  Home's  S.  K,  39  Ch.  D.  84) 
and  of  a  power  or  trust  extending  only  to  the  other  land  comprised  in 
the  same  limitations.  The  power  may  be  a  power  exercisable  oq,\y  with 
consent  of  tbe  tenant  for  life  :  Constable  v.  Constahle,  32  Ch.  D.  233 ; 
but  it  has  been  decided  in  Ireland  that  where  the  power  was  exercise- 
able  only  with  the  consent  of  a  stranger,  whose  consent  was  unobtain- 
able, the  trustees  for  sale  were  not  trustees  for  the  purposes  of  this 
Act:  Be  Johnstone^s  Settlement,  17  L.  R.  Jr.  172.  It  is  conceived, 
however,  that  this  is  a  mere  fetter  on  the  original  power,  and  as  the 
tenaut  for  life  sells,  the  consent  of  strangers  is  not  required.  Those 
persons  only  are  trustees  for  the  purposes  of  the  Act  who  either  are 
appointed  trustees  or  under  the  settlement  have  a  power  of  sale 
(present  or  future),  or  of  consent  to  or  approval  of  the  exercise  of  such 
a  power,  or  have  a  trust  for  sale,  as  required  by  this  subs,  or  s.  16  of 
S.  L.  A.,  1890.  No  other  trustees  are  trustees  within  the  Acts :  see 
Be  Came's  S.  E,,  1899,  1  Ch.  324.  If  there  be  no  such  trustees,  or 
if  there  be,  but  they  refuse  to  act,  it  is  necessary  to  procure  the 
appointment  of  trustees  under  s.  38. 

Under  settlements  giving  a  present  power  of  sale  of  the  settled  land, 
any  sale,  lease,  &c.,  may  be  made  in  exercise  either  of  the  powers  of 
the  settlement  or  of  the  powers  of  the  Act.  If  the  Act  be  resorted  to, 
the  trustees  with  the  power  of  sale  under  the  settlement,  or  the  trustees 
appointed  under  s.  38,  are  the  trustees  for  the  purposes  of  the  Act. 

If  for  any  reason  it  is  preferred  to  make  any  sale,  &c.,  under  the 
powers  of  the  settlement  and  not  under  the  Act,  the  money  received 
and  liable  to  be  re-invested  in  land,  may  nevertheless  be  applied  in  the 
same  manner  as  if  it  arose  under  the  Act  (s.  33). 

It  is  conceived  that  executors  with  power  to  sell  for  payment  of 
debts  are  not,  but  that  persons  with  a  general  power  of  sale  (as  in 
Be  Brown,  32  Ch.  D.  597)  are,  trustees  within  this  s.  The  power 
must  be  general.  But  in  Be  McCurdy^s  8,  E.,  27  L.  R.  Ir.  395,  trustees 
of  real  and  personal  estate  were  directed,  in  the  first  instance,  to  pay 
the  testator's  debts ;  then  to  pay  income  to  A.  during  widowhood ;  and, 
ultimately,  to  sell ;  so  that  under  S.  L.  A.,  1890,  s.  16,  they  were 
S.  L.  A.  trustees;  that  s.  was  not  cited,  but  an  order  was  made 
declaring  A.  tenant  for  life  under  s.  63,  and  the  trustees  to  be  S.  L.  A. 
trustees:  see  also  Dart.  Y^&  P.  6th  ed.,  pp.  700-1,  and  note  on  s.  56, 
iii/ra. 

The  principle  of  Wheelwright  v.  Walker  would  not,  it  is  conceived, 
apply  to  prevent  persons  who  have  only  power  to  sell  at  or  above  a 
certain  price  being  trustejs  for  the  purposes  of  the  Act.    They  are 


Power  must 
be  general. 


Power  to  sell 
restricted  as  to 
I)rice. 


Definitions. 
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persons  haviDg  a  power  of  sale,  though  only  capahle  of  being  exercised  S.  2. 

on  particular  terms.    Tbey  are  intrusted  to  receive  purchase-money* 
and  as  the  tenant  for  life  sells  the  limitation  of  price  does  not  apply. 

Trustees  having  power  to  sell  only  in  consideration  of  a  rent  are  not  Power  to  sell 
trustees  for  the  purposes  of  the  Act:  Be  Morgan,  24  Ch.  D.  114,  115.    for  a  rent. 

In  all  settlements  since  the  Act  the  proper  course  is  expressly  to   Powers  in 
appoint  trustees  for  the  purposes  of  the  Act.     It  is  imnecessary  to   future  settle- 
insert  powers  similar  to  those  contained  in  the  Act ;  but  in  special   ^^^  ^' 
cases  larger  powers  may  be  required,  and  when  contained  in  a  settle- 
ment will  operate  under  s.  57  as  if  conferred  by  the  Act,  so  that  all 
the  powers  conferred  by  the  Act  and  the  settlement  taken  together 
will  operate  as  powers  conferred  by  a  single  instrument,  namely,  the 
Act. 

By  s.  39  (2)  the  expression  "  the  trustees  of  the  settlement "  is  made  Single  trustee, 
applicable  to  the  surviving  or  continuing  trustees  or  trustee  of  the 
settlement  for  the  time  being,  but  this  is  subject  to  subs.  1  of  that 
s.,  which  prohibits  payment  of  capital  money  to  fewer  than  two 
persons  as  trustees,  unless  authorized  by  the  settlement. 

If  it  is  intended  to  authorize  the  payment  of  capital  money  to  a 
single  trustee,  as  was  usual  in  settlements  before  the  Act,  express 
authority  should  be  given,  but  see  n.  to  s.  39  (1). 

Instruments  charging  jointures  or  portions,  or  affecting  the  life   Compound 
interest  of  a  tenant  for  life,  whether  within  s.  4  of  S.  L.  A.,  1890,  settlement, 
or  otherwise,  do  not  create  a  '^  compound  settlement  "of  which  new 
trustees  must  be  appointed  for  S.  L.  A.  purposes :  Be  Keck  &  Hart, 
1898, 1  Ch.  617 ;  Be  Du  Cane  &  Nettlefold,  1898, 2  Ch.  96,  distinguish- 
ing Be  Tihbets'  S.  E.,  1897,  2  Ch.  149. 

(9.)  Capital  money  arising  under  this  Act,  and  receiv- 
able for  the  trusts  and  purposes  of  the  settlement,  is 
in  this  Act  referred  to  as  capital  money  arising  under 
this  Act. 

The  following  are  capital  moneys  under  the  Act,  and  should  be  paid   What  is 
to  the  settlement  trustees  or  into  Court  under  s.  22  : —  capital  money. 

(1.)' Money  received  on  sale  (which  includes  enfranchisement)  or  for 

equality  of  partition  or  exchange,  and  on  the  exercise  of  an 

option  for  purchase  given  under  S.  L.  A.,  1889. 
(2.)  Fines  on  grants  of  leases  under  this  Act  (see  S.  L.  A.,  1884, 

s.  4),  and  fines  on  confirmation  under  this  Act  of  leases, 

except  fines  on  leases  granted  pursuant  to  a  covenant  for 

renewal  (see  note  to  s.  7  (2)  ). 
(3.)  Money  raised  by  mortgage  :  ss.  5,  18,  24  (4) ;  S.  L.  A.,  1890, 

8.11. 

(4.)  Share  of  mining  rent  (three-fourth^where  tenant  for  life  is 
impeachable  for  waste  in  respect  of  the  minerals  leased, 
otherwise  one-fourth)  unless  the  settlement  provides  to  the 
contrary :  s.  11. 
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**  Land/' 

Tithes. 

Title  of 
hononr. 


Rent-charge. 


Personal 
annuity. 


(5.)  Tbree-fourths  of  proceeds  of  sale  of  timber  cut  under  s.  35, 
where  the  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber. 

(6.)  Valuation  money  for  timber,  on  a  sale  of  the  land,  though 
tenant  for  life  be  unimpeachable  for  waste :  Re  LUvxHUfij 
37  Ch.  D.  317. 

(7.)  Money  paid  for  licences  to  demise  granted  to  copyholders, 
except  where  the  licence  is  authorized  by  the  custom :  s.  14. 

(8.)  Money  paid  for  dedication  of  streets,  &c.,  under  s.  16. 

(9.)  Money  paid  into  Court  under  the  Land  Clauses  Consolidation 
and  other  Acts,  or  in  the  hands  of  trustees  and  liable  to  be 
invested  in  the  purchase  of  land  to  be  settled  as  the  settled 
land  :  ss.  32,  33. 

(10.)  Money  in  Court  so  liable,  though  not  paid  in  under  any  of 
those  Acts  :  Clarice  v.  ThtymUm,  35  Ch.  D.  307,  314. 

(11.)  Proceeds  of  sale  of  heirlooms  :  s.  37. 

(12.)  Money  paid  for  varying  or  rescinding  contracts  for  sale, 
exchange,  or  partition :  s.  30  (1)  (ii.). 

The  following  it  is  conceived  are  not  capital  moneys,  but  belong  to 
the  tenant  for  life : — 

(1.)  Money  paid  by  a  lessee  as  a  consideration  for  acceptance  of  sur- 
render of  a  lease  (see  note  to  b.  13  (1)  ). 

(2.)  Fines  on  the  grant  of  leases  pursuant  to  a  covenant  for  renewal 
(see  note  to  s.  7  (2)  ). 

(3.)  Money  paid  to  the  tenant  for  life  as  consideration  for  varying 
the  terms  of  a  lease  under  s.  31  (1)  (iii.)i  provided  the  varied 
lease  is  such  as  would  be  valid  under  the  Act,  and  the  pay- 
ment be  not  in  the  nature  of  a  premium  for  a  lease. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an 
undivided  share  in  land ;  income  includes  rents  and 
profits ;  and  possession  includes  receipt  of  income : 

For  a  definition  of  '*  land  ^'  in  Acts  of  Parliament  passed  since  1850, 
see  note  to  V.  &  P.  A.  s.  1,  supra.  Tithes  are  "land"  within  this 
subs. :  Re  Esdaile,  64  L.  T.  637 ;  W.  N.,  1886,  47.  Also  a  title  of 
honour  descendible  to  heirs  general  or  heirs  of  the  body :  Re  Rivett- 
Camac's  Will,  30  Ch.  D.  136, 139  ;  considered  in  Re  Earl  of  Ayks- 
ford's  S.  &\,  32  Ch.  D.  162.  So  is  a  rent-charge  :  Re  BecHve  Egtate, 
27  L.  R.  Jr.  364,  367. 

As  to  a  personal  annuity  limited  to  a  man  and  his  heirs,  see  Re 
Rtvett'Carnac's  Will,  30  Ch.  D.  at  p.  141. 

Ar  to  undivided  shares,  see  notes  to  ss.  2  (6)  and  19. 

(ii.)  Beiit  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or 
otherwise ;    and,  in   relation  to  rent,  payment  includes 
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deliyery ;  and  fine  includes  preipinm  or  fore-gift,  and         s.  2. 
any  payment,  consideration,  or  benefit  in  the  nature  of  a    definitions. 
fine,  premium,  or  fore-gift :  

"  Rent " :  see  Lord  Zouche  v.  DcUbiac,  L.  R.,  10  Ex.  172. 

**  Other  reservation,"  i.e.  in  kind  :  see  Co.  Litt.  142a ;  Bex  v.  Earl 
Pom/ret,  5  M.  &  S.  139,  143 ;  Be  Moody  &  Yates,  30  Ch.  D.  344, 
34&-7 ;  CcmpheU  v.  Leach,  Amb.  740. 

(iii.) '  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings ;  and  a  building  lease  is  a  lease  for  any  building 
purposes  or  purposes  connected  therewith  : 

See  EasUm  v.  Pratt,  2  H.  &  C.  676  ;  Be  DanidVs  S.  E.,  1894, 3  Ch. 
503 ;  Be  Earl  of  Eilesmere'a  S.  E,,  W.  N.,  1898,  18 ;  and  compare 
Ayling  v.  Mercer,  W.  N.,  1885,  166. 

(iy.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and  include 
all  minerals  and  substances  in,  on,  or  under  the  land, 
obtainable  by  underground  or  by  surface  working;  and 
mining  purposes  include  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchantable,  smelt- 
ing or  otherwise  converting  or  working  for  the  purposes 
of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any 
other  land,  and  the  erection  of  buildings,  and  the  execu- 
tion of  engineering  and  other  works,  suitable  for  those 
purposes ;  and  a  mining  lease  is  a  lease  for  any  mining 
purposes  or  purposes  connected  therewith,  and  includes  a 
grant  or  licence  for  any  mining  purposes : 

A  mining  lease  may  include  surface  land  necessary  for  the  effective   Surface  land, 
working  of  the  minerals  :  Be  Beveley^aS.  E.,  11  W.  R.  744. 

(v.)  Manor  includes  lordship,  and  reputed  manor  or 
lordship : 

(vi.)  Steward  includes  deputy  steward,  or  other  proper 
ofiScer,  of  a  manor : 

(vii.)  Will  includes  codicil,  and  other  testamentary 
instrument,  and  a  writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 
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Masculine. 

Month. 


(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred 
to  as  the  Court : 

As  to  the  exercise  of  the  powers  of  the  Court  as  regards  land  in  the 
Counties  Palatine  of  Lancaster  and  Durham,  see  s.  46  (8),  (9)  and 
notes  thereon;  and  as  to  thejurisdictioD  of  County  Courts  under  this 
Act  see  s.  46  (10),  and  as  to  its  application  to  Ireland  see  s.  65. 

(x.)  The  Land  Commissioners  for  England  as  consti- 
tuted by  this  Act  are  referred  to  as  the  Land  Commis- 
sioners : 

See  s.  48,  and  the  Board  of  Agriculture  Act,  1889. 

(xi.)  Person  includes  corporation. 

For  rules  as  to  words  singular  or  plural,  or  importing  masculine 
gender,  and  as  to  meaning  of  "  month  *'  in  Acts  of  Parliament  passed 
since  1850,  see  note  to  C.A.,  s.  2,  suprh. 


,r 


Sale;  En- 
franchise- 
ment; Ex- 

CIIANOE ; 

Partition. 

General 
Powers  and 
Rfgulaticna. 

I'owers  to 
tenant  for  life 
to  sell,  &c. 

Meaning  of 
land. 


Ill — Sale  ;  Enfranchisement  ;  Exchange  ; 

Partition. 

Oeneral  Powers  and  Regulations. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or 

any'' easement,  right,   or  privilege  of  any  kind» 

over  or  in  relation  to  the  same ;  and 


Minerals. 


*'  Land  '*  includes  any  "  hereditament "  (see  n.  to  s.  2  (3),  8uprh\ 
so  that  any  beneficial  easement  or  right  attached  to  settled  land,  as  a 
right  of  way  to  other  land,  may  be  sold  so  as  to  extinguish  it,  as  well 
as  an  easement  burdening  the  settled  land,  created  so  as  to  sell  it. 

The  sale,  exchange,  or  partition  of  minerals  and  surface  separately 
is  provided  for  by  s.  17  ;  the  raising  of  money  to  pay  for  equality  of 
Mansion-house,  partition  or  exchange  is  provided  for  by  s.  18.  The  principal  mansion- 
house  and  its  pleasure  ground,  park  and  lands  cannot  be  sold  or  leaaed 
without  consent  of  the  trustees  or  the  Court :  8.  L.  A.,  1890,  s.  10 ;  and 
s.  19  contains  special  provision  for  an  undivided  share. 

The  powers  given  by  this  s.  are  larger  than  the  usual  settlement 
powers.  The  {)ower  to  sell  an  easement,  right,  or  privilege  over  land 
could  not  before  1881  (see  C.  A.  s.  62)  be  conferred  under  a  settle- 
ment by  conveyance  to  uses.  Under  the  ordinary  power  to  sell  land, 
and  in  the  absence  of  an  express  clause  for  the  purpose,  the  surface 
could  not  be  sold  apart  from  the  minerals  (see  Buckley  v.  Bbtoeil, 
29  Beav.  546 ;  T.  A.,  s.  44 ;  T.  A.,  1894,  s.  3),  and  it  was  difficult  and 
sometimes  legally  impossible  to  provide  for  all  the  restrictions  and 


(Jndivided 
shares. 

Easements. 
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conditions  required  on  sales  of  building  land  and  minerals :  compare 
Dayrellv.  ffoare,  12  A.  &  E.  356 ;  Be  Yates,  38  Ch.  D.  112.  This  s. 
and  ss.  4, 17, 19,  and  20,  provide  for  all  ordinary  cases  of  sale,  exchange, 
or  partition,  but  no  power  is  given  to  sell  a  right  or  interest  not  capable 
of  alienation  by  a  tenant  in  fee  simple  :  Re  Hivett-Gamac^s  Will,  30 
Cb.  D.  136.  Further  special  powers  may  be  added,  and  will  take 
effect  as  if  given  by  the  Act :  s.  57. 

The  sale  may  be  to  a  co-owner  :  Be  GaitsheU,  40  Ch.  D.  416. 

A  tenant  for  life,  proposing  to  sell  at  a  price  below  that  offered  by  a 
remainderman,  was  restrained  from  selling  otherwise  than  by  public 
auction  without  communicating  to  the  remainderman  any  offer  made  : 
Whedmright  v.  Walker,  31  W.  R.  912 ;  W.  N.  1883,  154,  and  iiojfi 
selling  until  proper  trustees  had  been  appointed,  8.  G,,  23  Ch.  D.  752. 

But  the  tenant  for  life  and  the  trustees  under  a  will  empowering 

the  trustees  to  sell  at  the  request  of  the  person  or  persons  entitled  to 

the  actual  freehold,  will  not  be  restrained  from  selling  the  estate  on 

merely  speculative  evidence  adduced  by  the  remainderman  that  the 

property  is  likely  to  increase  in  value :  Thomas  v.  WiUiams,  24  Ch.  D. 

556.    See  also  note  to  s.  53.    A  tenant  for  life  may  sell  from  mere 

caprice,  or  from  dislike  to  the  remainderman,  or  for  any  similar  motive, 

but  he  must  sell  at  the  best  price :  Cardigan  v.  Curzon-Howe,  30  Ch.  D. 

531,  540  (see,  however,  note  to  s.  4  (1)  infrh).    He  may  sell  without 

the  sanction  of  the  Court,  notwithstanding  that  an  administration  decree 

has  been  made  before  or  since  the  commencement  of.  the  Act  (%b.  531, 

540),  and  may  exercise  the  powers  conferred  by  the  S.  L.  A.'s,  when 

an  order  for  sale  has  been  suspended:  Hampden  v.  Earl  of  Bikckingham- 

shire,  1893,  2  Ch.  531,  543,  but  not,  it  seems,  where  an  order  for  sale 

has  been  made  under  the  S.  E.  A.:    Be  Barrs-Haden,  32  W.  R. 

194;   W.  N.,  1883,  188);   and  where  powers  of  leasing  have  been 

granted  under  that  Act  the  leasing  powers  under  this  Act  cannot 

be  exercised  without  an  order  suspending  the  earlier  powers :   Be  Poole, 

32  W.  B.  956 ;  Be  Barrs-Haden,  ubi  sup.    It  seems  therefore  that  an 

actual  order  for  sale  in  an  action,  as  distinguished  from  a  mere 

administration  order,  prevents  a  sale  under  this  Act.     As  to  the  effect 

on  the  powers  of  the  Court  uuder  S.  L.  A.,  1884,  s.  7,  of  a  previous 

order  in  an  action  giving  the  trustees  leave  to  sell,  see  Be  Hardin^s 

EstaU,  1891,  1  Ch.  60.    In  Cardigan  v.  Curzon-ffowe,  40  Ch.  D.  341, 

Chitty,  J.,  seemed  to  say  that  a  tenant  for  life  can  sell  "  without 

prejudice  ^  to  the  mortgagees  on  his  life  estate,  and  therefore  subject 

to  and  with  a  deduction  for  their  mortgages  (see  S.  C.  on  appeal,  41  Ch. 

D.  375).    But  the  power  under  this  subs,  is  to  sell  "  the  settled  land," 

which  is  defined  by  s.  2  (3)  as  *'  land  and  the  estate  or  interest  therein 

the  subject  of  the  settlement,"  that  is  to  say,  the  whole  estate  without 

deduction  for  the  mortgage.    Then  s.  50,  after  providing  that  the 

powers  of  a  tenant  for  life  shall  continue  after  assignment  of  his  estate 

for  life,  enacts  that  the  s.  *'  shall  operate  without  prejudice  to  the 

assignee,''  not  that  a  sale  or  other  disposition  may  be  made  subject  and 

without  prejudice  to  the  assignment,  which  would  be  a  new  power  not 

previously  given.    The  mortgage  may  be  provided  for  and  a  discharge 
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Partition. 


Qentral 
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JRe(jvlaiicns. 

53  &  54  Vict, 
c.  70,  8.  74. 

55  &  56  Vict, 
c.  31. 

51  &  52  Vict. 
c.  20,  8.  8  (4). 

Gl  &  62  Vict. 
0.  55. 


57  &  58  Vict, 
c.  30,  s.  22. 


obtainei  under  8.  5  of  the  C.  A.,  or  the  porchaser  may  pay  the  full 
price  without  reference  to  the  mortgage  and  accept  an  indenmity. 
In  this  way  the  power  of  the  tenant  for  life  can  be  exercised  without 
prejudice.  See  also  s.  21  (ii.),  in/rii,  and  Re  SebrigMs  S,  K,  33  Oh.  D. 
429,  437. 

The  Housing  of  the  Working  Classes  Act,  1890  (63  &  54  Vict  c.  70), 
B.  74  (in/rd,  Chap,  vii.),  affords  facilities  for  selling,  exchanging,  and 
leasing  settled  land  for  the  purposes  of  that  Act,  and  the  improve- 
nients  on  which  capital  money  under  this  Act  may  be  expended  are  to 
include  dwellings  for  the  working  classes,  the  bmlding  of  which  in  the 
opinion  of  the  Court  is  not  injurious  to  the  estate. 

As  to  sales,  &c.,  to  County  Coancils,  see  Small  Holdings  Act,  1892, 
ss.  12  and  13. 

The  S.  L.  A.  will  apply  ^'  so  far  as  circumstances  admit "  to  a  sale 
under  the  Glebe  Lands  Act,  1888. 

And,  for  the  extension  of  the  S.  L.  A.  powers  to  Univeriiity  and 
College  lands,  see  Universities  and  College  Estates  Act,  1898. 

A  tenant  for  life  is  not,  by  reason  of  his  powers  under  8.  L.  A.,  a 
l)er8on  "competent  to  dispose  of  proi)erty**  within  Part  I.  of  the 
Finance  Act,  1894 :  see  s.  22  (2)  (a). 

A  sale  under  the  S.  L.  A.  is  not,  it  is  cooceived,  a  disposition  "  under 
the  authority  of  any  Act  of  Parliament "  within  the  Disused  Burial 
Grounds  Act,  1884,  s.  5 :  see  ^.  O.  v.  Trustees  of  the  London  cfec. 
Charities,  1896, 1  Ch.  541,  645,  548. 


(ii.)  Where  the  settlement  comprises  a  manor, — maj 
sell  the  seignory  of  any  freehold  land  within 
the  manor,  or  the  freehold  and  inheritance  of 
any  copyhold  or  customary  land,  parcel  of  the 
manor,  with  or  without  any  exception  or  reser- 
vation of  all  or  any  mines  or  minerals,  or  of 
any  rights  or  powers  relative  to  mining  pur- 
poses, so  as  in  every  such  case  to  effect  an 
enfranchisement ;  and 


Seignory. 


The  seignory  of  freehold  land  is  an  actual  estate  in  fee  simple  left  in 
the  grantor  after  a  subinfeudation  to  a  freehold  tenant  made  before  the 
statute  Quia  emptoreSf  and  carrying  with  it  the  quit  rents  and  services. 
When  the  tenant  of  the  manor  is  a  copyholder  the  fee  simple  estate  is 
a  reversion,  the  copyholder  being  in  law  a  mere  tenant  at  will.  The 
effect  of  a  conveyance  of  the  seignory  to  the  freehold  tenant  is  neces- 
sarily to  cause  a  merger  of  his  subinfeudation  tenure  in  the  seignory  or 
estate  of  the  superior,  and  thus  to  efifect  an  enfranchisement,  that  is, 
an  extinction  of  the  services  of  the  inferior ;  but  it  does  not  extinguish 
the  tenant's  right  of  common :  Baring  v.  Abingdon^  1892,  2  Ch.  374  ; 
Broome  v.  Wenham,  68  L.  T.  (N.S.),  651. 
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It  will  be  observed  that  enfranchisement  is  in  this  subs,  treated  as  a  s.  3. 

sale,  and  is  consequently  included  under  the  terra  "  sale  "  used  subse-  

qnently  in  the  Act,  except  in  s.  56  (2),  where  enfranchisement  includes      ^^^^  *»  ^' 

r        \-  X  1  •  \i.i  X  FRANCHISE- 

enfranchisement  under  a  power  in  a  settlement.  memt  ■  fix- 
On  enfranchisement,  under  this  subs.,  of  copyholds  the  tenant  gets  change  ;               \  ] 
the  mines  and  minerals,  unless  expressly  excepted :   MacSwinney  on  Partition. 
Mines  (2nd  ed.),  p.  46 ;  Scriven  on  Copyholds  (7th  ed.),  306-7.     A  ^      ' 
freehold  -  tenant  of  a  manor  always  had  them :  Curtis  v.  Daniel,  10  Powers  and 
East,  273.  Regviations. 

Enfranrhise- 

(iii.)  May  make  an  exchange  of  the  settled  land^  or  ment  included 

any  part  thereof,  for  other  land,  including  an  L^Mi^g^'^  yi^^i 
exchange  in  consideration  of  money  paid  for  minerals."  ^  c  ^"4 
equality  of  exchange ;  and 

As  **  land  "  means  land  of  any  tenure,  this  subs,  includes  a  power  Tenure  not 
to  exchange  freehold  for  leasehold  or  copyhold,  and  vice  versa,  and  it  material. 
also  includes  an  easement  in  existence ;  as  to  the  creation  of  new 
easements  generally,  see  S.  L.  A.,  1800,  s.  5,  and  of  easements  fur 
mining  purposes,  s.  17  of  this  Act. 

(iv.)  Where  the  settlement  comprises  an  undivided 
share  in  land,  or,  under  the  settlement,  the 
settled  land  has  come  to  be  held  in  undivided 
shares, — may  concur  in  making  partition  of 
the  entirety,  including  a  partition  in  con- 
sideration of  money  paid  foif  equality  of  par- 
tition. 

See  also  ss.  2  (6),  19,  and,  as  to  new  easements,  S.  L.  A.,  1890,  s.  5. 
The  following  powers  in  this  Act  and  S.  L.  A.,  1890,  are  ancillary   Ancillary 
to  those  conferred  by  this  s. : —  powert. 

(1.)  To  contract :  s.  31. 
(2.)  To  substitute  securities :  ss.  5,  24  (4). 

(3.)  To  raise  money  by  mortgage,  to  discharge  incumbrances  on 
settled  land:  S.  L.  A.,  1890,  s.  11. 

(4.)  To  raise  money  for  equality  of  exchauge  or  partition :  s.  18. 

(5.)  To  concur  in  regard  to  undivided  shares :  s.  19. 

(6.)  To  deal  separately  with  surface  and  minerals :  s.  17. 

(7.)  For  trustees  to  receive,  s.  22,  and  give  receipts  for  money  not 

paid  into  Court :  s.  40. 
(8.)  To  convey  land  disposed  of:  ss.  20,  55  (2). 
(9.)  '1*0  settle  land  acquired :  s.  24. 
(10.)  To  deal  with  easements  on  an  exchange  or  partition  :  2S.  L.  A., 

1890,  s.  5. 
(11.)  To  carry  into  efifect  a  predecessor's  contracts:  S.  L.  A.,  18^0, 

8.  6. 
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SS.  3,  4.  (1^-)  '^o  make  sale  to,  or  exchange  or  partition  with,  the  tenant  fur 

— ^  life  himself:  S.  L.  A.,  1890,  s.  12. 

Sale  ;  Ex-  Notice  of  intention  to  sell,  &c.,  must  be  given  by  the  tenant  for  life 

MEirr  •  Ex-  ^^^^^  8»  45,  as  amended  by  S.  L.  A.,  1884,  s.  5,  but  a  person  acting  in 

ciiANOE ;  good  faith  is  exempted  from  inquiry  whether  notice  has  been  given ; 

Partition,  s.  45  (3)  of  this  Act.     S.  53  of  this  Act  places  the  tenant  for  life  ia 

^        .  the  position  of  a  trustee  in  exercising  the  powers  of  the  Act:  see  Be 

Po^HT^ind  Marquis  of  Aileshury's  S.  E.,  W.  N.,  1891, 167 ;  1892,  1  Ch.  506. 
jRegulttUons. 

Notice.  4. — (1.)  Every  sale  shall  be  made  at  the  best  price 

Regulations       that  can  reasonably  be  obtained. 

respecting 

sale,  enfran-  See,  however,  S.  L.  A.,  1890,  s.   18,  infra ;  the  Housing  of  the 

chisement,         Working  Classes  Act,   1890,  p.   74,  infra.  Chap,  vii.;   the   Small 
exch»,e.nd      Holdings  Act.  1892,  B.  12. 

p  . .         ,    ,         The  Court  has  allowed,  for  the  benefit  of  a  building  estate,  paid-up 
consideration,     shares  in  a  Waterworks  Company  to  be  allotted  in  lieu  of  purchase 

n)oney :  Be  OrweU  Park  Estate,  W.  N.,  1894, 135. 

(2.)  Every  exchange  and  every  partition  shall  be  made 
for  the  best  consideration  in  land  or  in  land  and  money 
that  can  reasonably  be  obtained. 

The  consideration  may  be  an  easement :  see  S.  L.  A.,  1890,  s.  5. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots, 
and  either  by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve 
biddings  and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  sub- 
ject to  any  stipulations  respecting  title,  or  evidence  of 
title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction 
or  reservation  with  respect  to  building  on  or  other  user 
of  land,  or  with  respect  to  mines  and  minerals,  or  with 
respect  to  or  for  the  purpose  of  the  more  beneficial  work- 
ing thereof,  or  with  respect  to  any  other  thing,  may  be 
imposed  or  reserved  and  made  binding,  as  far  as  the  law 
permits,  by  covenant,  conditioD,  or  otherwise,  on  the 
tenant  for  life  and  the  settled  land,  or  any  part  thereof, 
or  on  the  other  party  and  any  land  sold  or  given  in 
exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without 
a  re-grant  of  any  right  of  common  or  other  right,  ease- 
ment, or  privilege  theretofore  appendant  or  appurtenant 
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to  or  held  or  enjoyed  with  the  land  enfranchised,  or      ss.  4, 5. 

reputed  so  to  be.  Sal^Ten- 

(8.)  Settled  land  in  England  shall  not  be  given  in     franchise- 

exchange  for  land  out  of  England.  change  ;' 

Partition. 
"  England  "  in  Acta  of  Parliament  includes  Wales  and  the  town  of        tZ^ZLi 
Berwick-on-Tweed  (20  Geo.  2,  c.  42,  s.  3),  but  not  in  deeds  or  other      p^JJ^^ 
documents.  iZd^ttVms. 

England. 

SpedcU  Powers.  Special 

Powers, 

5,  Where  on ,  a  sale,  exchange,  or  partition  there  is  an  Transfer  of 
incumbrance  affecting  land  sold  or  given  in  exchange  or  on^^^J^MW ' 
on  partition,  the  tenant  for  life,  with  the  consent  of  the  &c. 
incumbrancer,  may  charge  that  incumbrance  on  any  other 
part  of  the  settled  land,  whether  already  charged  there- 
with or  not,  in  exoneration  of  the  part  sold  or  so  given, 
and,  by  conveyance  of  the  fee  simple,  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make 
provision  accordingly. 

^  Incumbrance  ^  within  the  meaning  of  this  s.,  includes  a  charge  Incumbrance, 
having  priority  to  the  settlement,  although  no  money  has  been 
actually  raised  under  it,  but  not  a  charge  created  by,  or  in  exercise  of  |  tT/  /  *^ 

any  power  in,  the  settlement,  on  which  no  money  has  been  actually        '   -    .      / 
raised.    The  last-mentioned  charge  is,  but  the  other  is  not,  over-     /  .    ^  '         ^  (' 
reached  by  the  conveyance  of  the  tenant  for  life  under  s.  2D  (2).    *  *      '  , '        -^  "" 
A  snbetituted  security  of  any  other  part  of  the  settled  land  may  be 
given  under  this  s.  for  any  charge  not  overreached. 

**  Incumbrauce  ^  also  iucludes  a  rent-charge  under  the  Improvement 
of  Land  Act,  1864 :  and  the  consent  of  the  Board  of  Agriculture  imder 
s.'  68  of  that  Act  is  not  necessary  to  enable  the  tenant  for  life  and  the 
incumbrancer  to  make  use  of  this  s. :  Be  Earl  of  Strafford  db  Maples, 
1896, 1  Ch.  236. 

This  8.  does  not,  by  implication,  prevent  capital  moneys  arising 
from  one  part  of  an  estate,  from  being  applied  in  discharge  of  incum- 
brances on  another  part:  Be  Lord  Starr^ord^s  8.  E,,  43  Ch.  D. 
84,  94 ;  and  see  Lord  MonsorCs  8.  E.,  1898, 1  Ch.  427. 

See  also  ss.  18,  24  (4)  i^frh ;  S.  L.  A.,  1890,  s.  11 ;  and  Be  Duke 
of  MarUwraugh  &  Qifeen  Anne't  Bounty^  1897, 1  Ch.  712. 
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IV. — Leases. 
QeMToX  Potoers  and  Begulations. 

6.  A  tenant  for  life  may  lease  the  settled  land^  or  an/  xl-^ 
part  thereof,  or  any  easement,  right,  or  privilege  of  any     fai 
kind,  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involying  waste  or  not,  for  any  term 
not  exceeding — 

(h)  In  case  of  a  building  lease,  ninety-nine  years : 
^(ii.)  In  case  of  a  mining  lease,  sixty  years : 

(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

As  before  stated,  '*  land  "  includes  land  of  any  tenure :  see  n.  to  s.  2 
(3),  therefore  this  s.  applies  to  copyholds  and  leaseholds  as  well  as 
freeholds,  but  by  s.  2  (3)  this  Act  applies  only  to  "  the  estate  or 
interest  which  is  the  subject  of  the  settlement,"  and  does  not  authorize 
the  granting  of  any  lease  not  warranted  by  that  estate  or  interest. 
A  tenant  for  life  of  leaseholds  therefore  cannot  grant  a  lease  extending 
beyond  the  term  which  is  the  subject  of  the  settlement,  nor  can 
a  copyholder  grant  a  lease  not  warranted  by  custom  or  permitted  by 
license. 

On  the  same  principle,  though  the  powers  of  leasing  given  by  this 
s.  to  a  tenant  for  life  are  properly  larger  than  the  powers  given  to  a 
mortgagor  by  s.  18  of  the  G.  A.,  still  as  against  a  mortgagee  of  the 
fee  simple  whether  piior  to  the  settlement  or  not,  the  powers  given 
by  8. 18  of  that  Act  can  alone  be  exercised.  But  the  mortgagee  of  the 
life  estate  if  not  in  possession  stands  in  no  better  position  than  the 
successors  in  title,  except  that  as  against  him  no  lease  at  a  fine  can  be 
made,  but  he  is  bound  by  any  other  lease :  s.  50  (3). 

Leases  may  be  made  by  an  equitable  as  well  as  the  legal  tenant  for 
life,  so  as  to  create  a  legal  term  where  the  legal  estate  is  the  subject  of 
the  settlement  (s.  20),  and  the  rent  and  the  benefit  of  the  covenants 
become  annexed  to  and  run  with  the  legal  reversion  (C.  A.,  s.  10). 

As  to  leases  on  behalf  of  a  tenant  for  life  lunatic  not  so  found,  see 
Lunacy  Act,  1890,  ss.  116  (2),  120  (h) ;  and  Be  Salt,  1896, 1  Ch.  117. 

It  is  conceived  that  a  single  lease  of  contiguous  land,  held  under 
two  settlements  with  different  remainders  over,  is  not  within  this  s., 
see  Tolson  v.  Sheard,  5  Gh.  D.  19 ;  Farwell  on  Powers,  2nd  ed.,  598.  I 

And  as  to  a  lease  of  settled  land  with  chattels  not  settled,  see  the 
arguments  in  Dowager  Duchess  of  Sutherland  v.  Duke  of  Suther- 
landy  1893,  3  Gh.  169, 182, 186.  It  seems  that  a  tenant  for  life  may 
in  good  faith  lease  to  his  wife :  see  S.  G.,  196.  In  the  exercise  of  the 
statutory  power  of  leasing  no  reference  need  be  made  to  the  Act,  and 
this  is  the  usual  practice :  Mogridge  v.  dapp,  1892,  3  Gh.  382,  385. 
A  lessee,  dealing  in  good  faith,  is  not  bound  to  inquire  whether  there 
are  trustees  for  the  purposes  of  the  Act,  nor  affected  by  the  fact  that 
there  are  none  unless  he  has  actual  notice :  S.  G. 
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A  long  term,  bad  as  a  building  or  mining  lease,  may  be  good  as  an        ss.  6,  7.- 
occupatiou  lease  for  a  shorter  term :  Oampbdl  y.  Leach^  Amb.  740 ; 
Alexander  v.  A,^  2  Ves.  sen.  044 ;  and  see  s.  56  (1),  in/rh. 

7. — (1.)  Every  lease  shall  be  by  deed,  and  be  made  to 
take  effect  in  possession  not  later  than  twelve  months 
after  its  date. 

A  lease  for  a  term  not  exceeding  three  years  may  now  be  by  writing 
only :  S.  L.  A-,  1890,  s.  7.(ili.)- 

The  effeot  of  this  subs,  is  that  every  existing  lease  must  be  sur- 
rendered unless  it  is  within  one  year  of  expiring :  Be  FameU,  33  Ch. 
D.  699 ;  or  unless  the  new  lease  be  made  to  the  person  in  possession 
under  the  old  lease,  when  it  will,  without  any  actual  surrender,  operate 
as  a  surrender  in  law  :  Sug.  Pow.  8th  ed.,  763. 

A  concurrent  lease  is  not  a  lease  "  taking  effect  in  possession  : "  see 
Farwell  on  Powers,  2nd  ed.,  pp.  611,  619-20 ;  Sugden  on  Powers,  8th 
ed.,  pp.  769-77. 

Ab  to  what  is  a  lease  in  possession  see  n.  to  G.  A.,  s.  18  (5),  ante, 
and  n.  to  s.  13,  post ;  and  as  to  what  is  not.  Dowager  Duchess  of 
Sutherland  v.  Duke  of  Sutherland,  1893,  3  Ch.  169, 192 :  it  is  con- 
ceived that  the  definition,  in  s.  2  (10)  (i.),  of  "  possession  "  is  not 
applicable  here. 

Under  4  Geo.  2,  c.  28,  s.  6,  when  a  lease  is  duly  surrendered  in 
order  to  be  renewed,  it  is  not  necessary  to  obtain  a  surrender  of  under- 
leases, but  the  new  lease  is,  without  surrender  of  underleases,  made 
as  valid  as  if  the  underleases  had  been  surrendered,  and  the  under  lessees 
are  placed  in  the  same  position  as  regards  re-entry,  etc.,  as  if  the  old 
lease  had  been  kept  on  foot :  see  Be  Ford's  S,  E.,  L.  R.,  8  Eq.  309 ; 
and  8  &  9  Vict.  c.  106,  s.*9 ;  also  s.  12  (ii.),  ir^rh. 

It  may  be  a  question  whether  the  Act  of  Geo.  2  enables  a 
lease  to  be  made  under  this  s.  without  surrender  of  all  underleases. 
Clearly  the  lease  could  not  be  so  made  at  a  higher  rent,  dt  with  more 
onerous  covenants  than  the  surrendered  lease,  as  then  there  would  be 
no  remedy  against  the  underlessee  for  anything  more  than  the  liability 
under  the  surrendered  lease. 

**  Month  "  means  calendar  month  :  see  n.  to  C.  A.,  s.  2.  **  Month." 

(2.)  Every  lease  shall  reserve  the  best  rent  that  can 
reasonably  be  obtained^  regard  being  had  to  any  fine   Q4c^(^^  '^' 
taken,  and  to  any  money  laid  ont  or  to  be  laid  out  for 
the  benefit  of  the  settled  land,  and  generally  to  the  cir- 
cumstances of  the  case.  ^       ^  , -      S^         -^  ^  ^      ^r 

"Rent"  inclndes reservations  in  kind  as  well  as  money,  s.  2  (10)  "Rent."     <^f-»*)^J< 

(ii.) and  n.  thereon  stiprft.  y^ {-g^- 

The  value  of  a  surrendered  lease  may  be  taken  into  account  in  fixing  Value  of       ^;^x^  a.^ 

the  rent  of  a  new  lease,  s.  13  (5) ;  and  as  to  its  being  unnecessary  to  "uiren^ered  ^,j  y^  j 

2iease>  _ 
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take  into  account,  on  a  lease  to  a  tenant  of  a  holding,  the  value  of 
his  improvements,  see  the  Agricultural  Holdings  (England)  Act,  1883, 
8.  43.  As  to  leases  to  Oouuty  Councils,  see  Small  Holdings  Act,  1892, 
s.  12 ;  and  for  working  classes,  see  Housing  of  the  Working  Classes 
Act,  1890,  Ch.  vii.,  infrh,  and  s.  18,  S.  L.  A.,  1890. 

By  S.  L.  A.,  1884,  s.  4,  a  fine  paid  for  a  lease  under  this  Act  is 
capital  money. 

Where  at  the  date  of  the  settlement  the  settled  land  is  subject  to 
a  lease  containing  a  covenant  for  renewal  on  a  fine,  the  tenant  for  life 
will  be  entitled  to  receive  the  fine  for  his  own  use.  He  is  bound  to 
grant  the  lease  independently  of  this  Act,  and  s.  12  (ii.)  enables  him 
to  create  a  legal  term  without  the  aid  of  the  Court.  The  fine  is  a 
casual  profit  similar  to  the  fiues  and  heriots  payable  to  the  lord  of  a 
manor ;  see  Brigatocke  v.  Brigstocke,  8  Cb.  D.  357 ;  Be  MedowSj  1898, 
1  Ch.  300.  On  the  construction  of  a  settlement,  a  tenant  for  life  maj 
be  entitled  to  all  fines :  Simpeon  v.  Batkuret^  L.  R.  6  Ch.  App.  193. 

A  bribe  to  the  tenant  for  life  will  not  be  regarded  as  a  fine,  but* 
makes  the  lease  void :  Chandler  v.  Bradley ^  1897, 1  Ch.  315. 

As  to  best  rent,  see  Dowager  Duchess  of  Sutherland  v.  Duke  qf 
Sutherland,  1893,  3  Ch.  169, 195.  '*  Money  laid  out "  does  not  cover 
past  voluntary  expenditure,  and  must  be  with  reference  to  the  granting 
of  the  lease :  Be  Chawner's  S.  E.,  1892,  2  Ch.  192,  196.  And  query 
whether,  on  renewing  a  mining  lease,  the  lessee  can,  under  this  subs., 
be  allowed  to  "  work  up  shorts ; "  compare  ss.  9  (1)  (ii.) ;  13  (6). 

(3.)  Every  lease  shall  oontain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on 
the  rent  not  being  paid  within  a  time  therein  specified 
not  exceeding  thirty  days. 

■ 

A  lease  for  three  years  or  less  may  be  by  writing  only,  with  an 
agreement  instead  of  a  covenant  by  the  lessee  for  payment  of  rent : 
S.  L.  A.,  1890,  s.  7  (iii.). 

A  condition  of  re-entry  under  this  subs,  allowing  more  than 
thirty  days  would  be  void :  Doe  v.  Burroughs  6  Q.  B.  229. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by 
the  lessee  and  delivered  to  the  tenant  for  life ;  of  which 
execution  and  delivery  the  execution  of  the  lease  by  the 
tenant  for  life  shall  be  sufficient  evidenca 


The  execution  of  counterpart  need  not  be  contemporaneous  with 
the  lease:  Fryer  v.  Coombs,  11  A.  &  E.  403,  406;  Farwell  on  Powers, 
2nd  ed.,  634. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  endorse- 
ment thereon,  signed  by  the  tenant  for  life,  respecting 
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any  matter  of  fact  or  of  calculation  under  this  Act  in  ss.  7, 8. 
relation  to  the  lease^  shall,  in  favour  of  the  lessee  and  of  leases 
those  claiming  under  him,  be  sufficient  eridence  of  the         

matter  stated.  Powers  and 

Reffulations. 

A  statement  of  fact^  indorsed  on  a  lease,  and  signed  by  the  tenant  statement  of 
for  life,  that  money  covenanted  in  the  lease  to  be  laid  out  by  the  lessee   fact  or  cal ca- 
bas been  laid  out  accordingly,  and  a  statement  of  calculation  recited   lation. 
in  a  lease  that  the  rent  thereby  reserved  does  not  exceed  one-fifth  part 
of  the  full  annual  value  of  the  land   comprised  therein  with  the 
buildings  thereon  when  completed  (see  s.  8  (3)  (iii.)  )  are  instances  of 
statements  within  the  meaning'of  s.  7  (5). 

As  to  the  power  of  a  tenant  for  life  to  contract  for  leases,  see  s.  31   Contract  to 
(1)  (iii)  (2).    And  as  to  notice  of  intended  leases,  see  s.  45  as  amended  ^^^^^ 
by  a  L.  A.,  1884,  s.  5;  and  S.  L.  A.,  1890,  s.  7  (i.);  and  as  to  the  Notice, 
absence  of  trustees  of  the  settlement  being  immaterial  in  case  of  leases 
for  twenty-one  years  or  less,  see  the  same  s.  (ii.)y  and  n.  to  s.  6 ;  and 
as  to  building  leases,  see  Mogridge  v.  Clapp,  1892,  3  Gh.  382,  395. 


BuUding  and  Mining  Leases.  Building  cmd 

Mining  Leases. 

8. — (1).  Every  building  lease  shall  be  made  partly  in  Regulations 
consideration  of  the  lessee,  or  some  person  by  whose  bSdlng  fease*. 
direction  the  lease  is  granted,  or  some  other  person, 
haying  erected,  or  agreeing  to  erect,  buildings,  new  or 
additional,  or  having  improved  or  repaired,  or  agreeing 
to  improve  or  repair,  buildings,  or  having  executed,  or 
agreeing  to  execute,  on  the  land  leased,  an  improvement 
authorized  by  this  Act,  for  or  in  connection  with  building 
purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less 
than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots, 
the  entire  amount  of  rent  to  be  ultimately  payable  may 
be  apportioned  among  the  lots  in  any  manner;  save 
that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not     > 
be  less  than  ten  shillings ;  and 

(iL)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not  be 
less  than  the  total  amount  of  the  rents  which. 
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in  order  that  the  leases  may  be  in  oonfonnity 
with  this  Act,,  ought  to  be  reserved  in  respect 
of  the  whole  land  for  the  time  being  leased; 
and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed 
one-fifth  Qart  of  the  fall  annual  value  of  the 
land  comprised  in  that  lease  with  the  buildings 
thereon  when  completed. 

As  to  what  are  building  purposes,  see  s.  2  (10)  (iii.),  suprcL. 

A  lease  cannot  be  granted  at  less  than  the  "best  rent"  in  con- 
sideration of  past  Yolantary  expenditure ;  the  words  "  in  consideration  " 
import  a  consideration  in  law :  Be  Chaumer's  S.  E.,  1892,  2  Oh.  192. 

As  to  repairing  and  building  leases,  see  TruacoU  v.  Diamond  Rock 
Boring  Co,,  20  Gh.  D.  251,  256,  and  cases  thero  cited ;  also  HaUeU 
to  Martin,  24  Ch.  D.  624 ;  Be  Earl  of  EUesmere's  S.  K,  W.  N^  1898, 
18.  An  agreement  to  expend  a  fixed  sum  in  repairs  is  within  this  s. ; 
but  the  Court,  in  the  exercise  of  its  discretion  under  S.  L.  A.,  1884,  s. 
7  (1.),  refused  to  sanctioif  a  lease  for  thirty  years  containing  such  an 
agreement,  on  the  ground  that,  in  the  case  before  it,  the  repairs  were 
such  as  the  tenant  for  life  ought  herself  to  have  done :  Be  Danidr$ 
8.  E.,  1894,  3  Ch.  503. 

A  lease  of  part,  not  built  upon,  of  land  comprised  in  a  building 
agreement,  is  not  a  building  lease  within  this  s. :  Be  Sabin,  W.  N. 
1885, 197. 

A  tenant  for  life  may  now  grant  building  leases  with  an  option  to 
purchase  the  fee  simple  within  ten  years  :  S.  L.  A.,  1889,  s.  2. 

9. — (1.)  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to 
vary  according  to  the  acreage  worked,  or  by  or 
according  to  the  quantities  of  any  mineral  or 
substance  gotten,  made  merchantable,  conyerted, 
carried  away,  or  disposed  of,  in  or  from  the 
settled  land,  or  any  other  land,  or  by  or  accord- 
ing to  any  facilities  given  in  that  behalf;  and 

S.  L.  A.,  1890,  8.  8,  infrdb,  provides  that  the  rent  may  vary  with 
the  price  of  the  minerals ;  see  also,  s.  2  (10),  (ii.),  (iv.),  supra. 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable 
with  or  without  power  for  the  lessee,  in  case  the 
rent,  according  to  acreage  or  quantity,  in  apy 
specified  period  does  not  produce  an  amount 
equal  to  the  fixed  or  minimum  rent,  to  make 
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up  the  deficiency  in  any  subsequent  specified      ss.  9,  lo. 
period,  free  of  rent  other  than  the  fixed  or       leases. 
minimum  rent.  .  -: — 

(2.)  A  leasiB  may  be  made  partly  in  consideration  of  Mning  Leases. 
the  lessee  haying  executed,  or  his  agreeing  to  execute, 
on  the  land  leased,  an  improvement  authorized  by  this 
Act,  for  or  in  connection  with  mining  purposes. 

10. — (1.)  Where  it  is  shewn  to  the  Court  with  respect  Variation  of 
to  the  district  in  which  any  settled  land  is  situate,  ^"llfjgi",^ 

either —  accoriUng  to 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  of  district. 

or  granted  for  building  or  mining  purposes  for      /    j^^ryy-f 
a  longer  term  or  on  other  conditions  than  the     CTytT^y         -  ^ 
term  or  conditions  specified  in  that  behalf  in 
this  Act,  or  in  perpetuity ;  or 
(ii.)  That  it  is  difficult  to  ms&e  leases  or  grants  for 
building  or  mining  purposes  of  land  therein, 
except  for  a  longer  term  or  on  other  conditions 
than  the  term  and  conditions  specified  in  that 
behalf  in  this  Act,  or  except  in  perpetuity ; 
tbe  Court  may,  if  it  thinks  fit,  authorize  generally  the 
tenant  for  life  to  make  from  time  to  time  leases  or  grants 
of  or  affecting  the  settled  land  in  that  district,  or  parts 
thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other 
rents,  secured  by  condition  of  re-entry,  or  otherwise,  as  in 
the  order  of  the  Court  expressed,  or  may,  jf  it  thinks  fit, 
authorize  the  tenant  for  life  to  make  any  such  lease  or 
grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  Court  to  the  contrary,  each 
of  his  successors  in  title  being  a  tenant  for  life,  or  having 
the  powers  of  a  tenant  for  life  under  this  Act,  may  make 
in  any  case,  or  in  the  particular  case,  a  lease  or  grant  of 
or  affecting  the  settled  land,  or  part  thereof,  in  conformity 
with  the  order. 

**  Building  purposes  " :  see  s.  2,  10  (iii.)* 

This  8.  is  supplemented,  as  to  grants  in  fee  simple  for  building 
purposes,  by  S.  L.  A.,  1890,  s.  9,  which  provides  for  a  perpetual  rent  • 

or  rent-charge  reserved  on  such  a  grant  being  swept  into  the  settlement. 


n 
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SS.  10, 11.         Afl  to  leases  to  Comity  Conncilfl  in  perpetuity  or  at  fee^tfm  rants, 
see  Small  Holdings  Act,  1892,  s.  13. 

For  form  of  summons  under  this  &,  see  Forms  IIL,  lY.,  and  Y., 

BmUUngand    wi/r«i,  Chap.  YHL 

Mining  £ea$e$,       A  general  authority  to  grant  building  leases  for  200  years,  of  the 
estate  of  an  infinDt  tenant  in  tail  of  the  age  of  eighteen  years,  was 
refused  in  CecU  ▼.  Langdon,  54  L.  T.  4ia 
For  orders  under  this  s.,  see  Seton,  5th  ed.,  pp.  154-7. 


Part  of  qiining 
rent  to  be 
•et  aside. 


Wp;i^aC**V» 


At  to  portion 
of  rent  set 
aside  as 
capital. 


U.  Under  a  mining  lease,  whether  the  mines  or 
minerals  leased  are  already  opened  or  in  work  or  not^ 
unless  a  contrary  intention  is  expressed  in  the  settlement, 
there  shall  be  from  time  to  time  set  aside,  as  capital 
money  arising  under  this  Act,  part  of  the  rent  as  follows, 
namely, — where  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three  fourth  parts  of  the 
rent,  and  otherwise  one  fourth  part  thereof,  and  in  every 
such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

This  s.  does  not  apply  to  a  lease  made  under  b.  12  (i.),  ii^rd^  for 
giving  effect  to  the  contract  of  a  predecessor  who  was  owner  in  fee : 
Re  Kemeyt-Tynte,  1892,  2  Ch.  211. 

Under  the  8.  E.  A.,  s.  13,  the  leasing  powers  are  to  be  given  to 
trustees,  and  the  portion  of  rent  to  be  set  aside  as  capital  is  by  the 
lease  made  payable  to  them.  Under  this  s.  the  tenant  for  life 
grants  the  lease,  and  the  whole  rent  must  be  reserved  to  him  as  the 
reversioner.  The  trustees  are  not  required  to  be  parties  to  the  lease, 
nor  is  it  provided  that  the  portion  of  rent  to  be  set  aside  as  capital 
shall  be  paid  to  them  by  the  lessee.  They  need  not  necessarily  know 
of  the  lease.  It  seems  therefore  that  the  tenant  for  life  must  receive 
the  whole  rent,  and  pay  over  to  the  trustees  the  part  to  be  set  aside 
as  capital :  but  see  Forms  II.  (/),  X.,  Chap.  VIII.,  infroL ;  and  Seton 
(6th  ed.),  pp.  1615-17,  Form  5. 

The  portion  of  rent  set  aude  under  this  s.  is  in  effect  the  considera- 
tion paid  by  the  tenant  for  life  for  the  privilege  of  granting  the  lease 
for  sixty  years.  But  the  Act  does  not  affect  any  of  his  common  law 
rights,  as  tenant  for  life,  to  open  and  work  mines  if  he  is  unimpeach- 
able for  waste,  and  to  work  open  mines  if  he  is  impeachable  for  waste. 
It  is  a  common  practice  to  provide  expressly  against  capitalizing  any 
part  of  a  mining  rent,  t^us  placing  the  tenant  for  life  in  the  same 
position  as  under  a  settlement  with  the  usual  leasing  powers.  And 
accordingly  Stirling,  J.,  ina  case  of  Basset  v.  Higgens  (January,  1895), 
where  a  settlement  was  made  under  the  direction  of  the  Courts 
pursuant  to  a  will  which  contained  no  special  direction  on  the  point, 
allowed  a  clause  exempting  the  tenant  for  life  from  setting  aside  any 
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part  of  the  mining  rent  as  capital :  compare  Baly  v.  Beckett,  24  Beav.      SS.  11, 12. 
114, 123.  

The  words  "  where  the  tenant  for  life  is  impeachable  for  waste  in  ' 

respect  of  minerals "  do  not  apply  to  the  case  of  a  tenant  for  life  of     Building  and 
open  mines.    A  twiant  for  life  may  work  open  mines  although  impeach-   Mining  Leases. 
able  for  waste :  Clavering  v.  Olavering,  2  P.  Wms.  388 ;   Viner  v.    Impeachable 
VaugJum,  2  BeaT.  466,  consequently  on  a  lease  under  the  Act  of  such   ^^^  ^*t  ^Jf  *** 
mines,  one  fourth  only  of  the  rent  is  required  in  any  case  to  be  set   niineraU. 
aside.    The  provision  for  setting  aside  is  in  effect  the  same  as  that  in 
the  S.  B.  A.,  s.  4  (3). 

A  tenant  for  life  of  the  proceeds  of  sale  under  a  trust  for  sale  and  Tenant  for  life 
entitled  to  the  rents  until-  sale,  though  not  properly  impeachable  for  of  proceeds  of 
waste,  must  set  aside  three  fourth  parts  of  the  mineral  rent  under 
a  lease  of  unopened  mines :  Be  Bidge^  31  Ch.  D.  504. 

As  to  what  is  *'  a  contrary  intention  *'  within  the  meaning  of  this  s.,  Contrary 
see  Duke  o/NewodsUe's  Estates,  24  Oh.  D.  129, 143;  Be  Bagot,  1894,  intention. 
1  Ch.  177, 184. 

For  a  form  of  summons  by  a  lessee  for  payment  into  Court  of  the 
part  of  the  rent  to  be  set  aside  under  this  s.,  see  Forms  11.  (/),  X., 
if^rd,  Chap.  YIII.,  and  for  an  order  •  for  such  payment,  see  Seton, 
6th  ed.,  1517,  Form  6. 

Special  Potoers.  Special  Powers. 

12. — The  leasing  power  of  a  tenant  for  life  extends  to  Leasing  powers 
the  making  of-  'X^^' 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into 
by  any  of  his  predecessors  in  title  for  making  a 
lease,  which,  if  made  by  the  predecessor,  would 
haye  been  binding  on  the  successors  in  title; 
and 

"  Predecessors  in  title "  includes  all  predecessors,  those  prior  to  as 
well  as  those  under  the  settlement.  In  like  manner  ''successor  in 
title  ^^  in  s.  31  (2)  includes  a  successor  subsequent  to  as  well  as  a 
sQccessor  under  the  settlement. 

As  to  the  effect  of  a  contract  of  the  kind  mentioned  in  this  subs. 
made  before  this  Act,  see  Davis  y.  Harford,  22  Ch.  D.  128. 

Under  this  subs.,  a  contract  by  an  owner  in  fee,  to  grant  a  lease 
which  could  not  have  been  granted  under  the  S.  L.  A.,  can  be 
effectuated :  Be  Kemeys-Tynte,  1892,  2  Ch.  211,  214 ;  in  which  case 
it  was  held,  p.  213,  that  S.  L.  A.,  1890,  s.  6,  did  not  apply  to  leases. 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal, 
performance  whereof  conldf  be  enforced  against 
the  owner  for  the  time  being  of  the  settled  land ; 
and 
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SS.  12,  13. 
Leases. 


Where  a  testator  who  has  contracted  to  grant  a  lease  dies,  having 
devised  the  property  in  settlement,  or  where  the  land  is  leased  with  ft 
covenant  for  renewal,  the  tenant  for  life  could  not,  except  under  an 
Special  Powen.  express  power  for  the  purpose,  give  the  lessee  a  legal  term  without 

the  aid  of  the  Court,  to  be  obtained  in  an  action  by  the  lessee  for 
specific  performance.  In  Cust  v.  MtddUUm^  3  De  G.  F.  &  J.  33,  an 
Act  of  Parliament  was  thought  necessary  in  order  to  carry  into  efifect 
the  contracts  of  the  testator  in  the  case  first  mentioned.  The  effect  of 
subss.  (i.)  and  (ii.)  of  this  s.  is  to  render  an  action  unnecessary  in 
either  case. 

And  as  to  the  validity  of  covenants  for  renewal  in  leases  under 
powers,  see  Qas  Light  &  Coke  Co.  v.  jTot&se,  35  Ch.  D.  519;  and 
compare  Dundaa  v.  Vdvaaour,  39  Sol.  J.  656 — a  case  on  s.  18  of 
the  C.  A. 

(iii.)  A  lease  for  confirmiDg,  as  far  as  maybe,  apreyious 
lease,  being  void,  or  voidable ;  but  so  that  every 
lease,  as  and  when  confirmed,  shall  be  snch  a 
lease  as  might  at  the  date  of  the  original  lease 
have  been  lawfully  granted,  under  this  Act,  or 
otherwise,  as  the  case  may  require. 

Where  a  lease  was  void  for  some  want  of  compliance  with  the  power, 
and  the  power  required  the  best  rent  to  be  reserved,  it  was  sometimes 
impossible,  on  account  of  building  or  improvements  effected  by  the 
lessee  increasing  the  value,  to  give  him  a  valid  lease  on  the  terms  to 
which  he  was  justly  entitled.  This  subs,  now  enables  the  proper  lease 
to  be  granted,  adopting  the  principle  of  the  Acts  12  &  13  Vict  c.  26, 
and  13  &  14  Vict.  c.  17. 


Surrenders, 

Surrender  and 
new  grant  of 
leases. 


"  Or  any  part 
thereof." 

Acceptance  of 
surrender  by 
equitable 
tenant  for  life. 


Surrenders. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without 
consideration,  a  surrender  of  any  lease  of  settled  land, 
whether  made  under  this  Act  or  not,  in  respect  of  the 
whole  land  leased,  or  any  part  thereof,  with  or  without  an 
exception  of  all  or  any  of  the  mines  and  minerals  therein, 
or  in  respect  of  mines  and  minerals,  or  any  of  them. 

For  effect  of  surrender  of  part  of  demised  land  on  condition  of  re- 
entry in  lease  made  before  the  G.  A.,  see  note  to  s.  12  of  that  Act. 

This  8.  appears  to  enable  an  equitable  tenant  for  life  having  no  legal 
reversion  to  accept  a  surrender  of  a  term  so  as  to  merge  it,  just  as 
s.  6  enables  him  to  grant  a  lease  creating  a  legal  term,  though  he  has 
no  legal  estate.  He  acts  in  each  case  under  the  statutory  authority 
conferred  by  this  Act ;  and  the  surrender  would  be  legally  good  so  as 
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to  effect  a  merger  of  the  term  even  as  against  a  mortgagee  of  the  equit-         s.  13. 

able  life  estate,  and  therefore,  it  would  seem,  sufficient  to  enable  the  

grant  of  a  new  lease  in  possession.    But  where  the  life  estate  is  a  legal  ' 

estate,  the  legal  reversion  would  be  in  the  mortgagee  and  his  consent     Surrenders, 
to  accept  the  surrender  seems  necessary  (see  n.  to  C.  A.,  s.  18  (5)),  so  when  sufficient 
that  a  valid  new  lease  could  not  be  granted  under  s.  7  (1)  unless  the  to  enable  new 
mortgagee's  acceptance  of  the  surrender  of  the  previous  lease    be  ^^^*^* 
obtained :  but  see  s.  50,  infrh. 

Money  paid  to  a  tenant  for  life  as  the  consideration  for  accepting  Consideration 
the  surrender  of  a  lease  belongs,  as  a  general  ruIe,.to  him  absolutely,   for  surrender. 
TEe  rule  is  not  expressly  altered  by  this  s.,  but  will,  it  is  conceived,    Ct^sAtCL,  ^tll* 
still  hold  good  as  to  all  leases,  whether  made  under  the  powers  of  the    ^*#^       ' » 
Act  or  otherwise,  and  notwithstanding  the  provisions  of  s.  53,  this  s. 
being  merely  in  affirmance  of  the  common^ law  riglU  of  a  legal  tenant 
^  life  (as  to  which,  see  SugdeD  on  Powers,  8th  ed.,  763  ;  WiXwa  v. 
Setudl,  1  W.  Blackstone,  617),  with  .an  extension  to  the  case  of  an 
eq[uitable  tenant  for  life ;  but  not  otherwise  altering  the  position  of  a 
tenant  for  life :  compare  Eitrl  Cowley  v.  WdUsUy^  1  Eq.  656 ;  Brigstocke        j-^       ^ 
V.  B.,  8  Ch.  D.  357 ;  Bt  Medows,  1898, 1  Ch.  300.    It  is  understood,  ^  -^ 

however,  that  North,  J.,  has,  in  Chambers,  treated  money  received  by  ^^f  04  )  '^  ^4  ?lj 
a  tenant  for  life  on  a  surrender  as  capital  money.  It  is  conceived 
that  where  the  surrender  is  one  which  an  actual  trustee  would  not  be  .  '  ,  , 
justified  in  accepting,  the  tenant  for  life  could  not  retain  for  his 
own  use  the  sum  received  (see  note  to  s.  53).  Thus,  if  there  were 
a  lease  of  five  acres  at  £10  rent,  and  the  tenant  for  life  should  under 
eubs.  2  take  a  surrender  of  one  acre,  apportioning  £9  as  the  rent  of 
that  acre,  and  leaving  £1  only  payable  in  respect  of  the  other  four 
acres,  payuient  being  made  to  him  for  so  doing,  this  would  be  a  clear 
breach  of  duty  towards  the  remaindermen,  and  as  the  apportionment 
would  be  made  under  a  power  conferred  by  the  next  subs.,  it  can 
scarcely  be  doubted  that  the  tenant  for  life  would  be  held  liable  as 
trustee  for  the  sum  received  by  him,  and  that  it  would  be  treated  as 
capital  money. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of 
the  land  or  mines  and  minerals  leased,  the  rent  may  be 
apportioned. 

(8.)  On  a  surrender,  the  tenant  for  life  may  make  of 
the  land  or  mines  and  minerals  surrendered,  or  of  any 
part  thereof,  a  new  or  other  lease,  or  new  or  other  leases 
in  lots. 

As  to  surrender  of  underleases,  see  n.  to  G.  A.,  s.  18  (5),  and  to  s.  7 
(1)  of  this  Act. 

(4.)  A  new  or  other  lease  may  comprise  additional  land 
or  mines  and  minerals,  and  may  reserve  any  apportioned 
or  other  rent 
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SB.  13, 14.  (5.)  On  a  surrendery  and  the  making  of  a  new  or  other 
li^^jsBR,  lease,  whether  for  the  same  or  for  any  extended  or  other 
term,  and  whether  or  not  subject  to  the  same  or  to  any 
other  covenants,  proyisions  or  conditions,  the  value  of  the 
lessee's  interest  in  the  lease  surrendered  may  be  taken 
into  account  ia  the  determination  of  the  amount  <5f  the 
rent  to  be  reserved,  and  of  any  fine  to  be  taken,  and  of 
the  nature  of  the  covenants,  provisions,  and  conditions  to 
be  inserted  in  the  new  or  other  lease. 

SubB.  5  enables  the  value  of  a  lease  beneficial  to  the  lessee,  which 
is  surrendered,  to  be  taken  into  account  on  the  grant  of  a  new  lease. 
Under  tbe  ordinary  power  of  leasing  this  could  not  be  done :  Sug. 
Powers,  8th  ed.,  787. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity 
with  this  Act 

Copyhouu.  Copyholds. 

Power  to  grant      14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  at 

i^nc«*for**"   copyhold  or  customary  land,  parcel  of  a  manor  comprised 

leasiDg.  in  the  settlement,  a  licence  to  make  any  such  lease  of 

that  land,  or  of  a  specified  part  thereof,  as  the  tenant 

for  life  is  by  this  Act  empowered  to  make  of  freehold 

land. 

(2.)  The  licence  may  fix  the  annual  value  whereon 
fines,  fees,  or  other  customary  payments  are  to  be  as- 
sessed, or  the  amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of 
the  manor,  of  which  entry  a  certificate  in  writing  of  the 
steward  shall  be  sufficient  evidence. 

Fine  on  licence,       If  the  licence  be  granted  on  a  fine,  the  question  whether  the  fine  is 

whether  capital  or  casual  profit  must  be  decided  on  the  same  principle  as  in 

capital.  ^g^g^  ^^  ^  gjjg  ^^  ^^  ordinary  lease  under  this  Act  (see  n.  to  s.  7  (2)  ). 

If  the  licence  is  in  accordance  with  the  custom,  it  is  not  granted  under 

this  Act  and  tbe  fine  will  be  casual  profit.     Where  a  manor  is  brought 

into  settlement,  it  is  best  to  provide  expressly  for  the  fines :  Simpson 

V.  Bathurst,  L.  R.  5  Ch.  193. 

Effect  of  By  a  licence  under  this  s.  it  is  conceived  that  the  copyholder  can 

icence.  ^^^^  grant  a  lease  in  all  respects  the  same  as  a  tenant  for  life  could 

grant  under  this  Act.    If  this  were  not  so,  an  onerous  lease,  at  a  large 

fine,  might  be  granted,  and  the  succeeding  lord  would  be  prejudiced  in 

case  of  forfeiture  or  escheat. 
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Where  the  lord  is  restricted  by  custom  from  granting  licences  to   ss.  14, 15,  16. 

lease  beyond  a  certain  term,  as  in  Hanbury  y.  LUchfidd,  2  My.  &  E.  

629,  this  8.  will  not  enable  him  any  more  than  a  tenant  in  fee  simple        Leases. 
to  override  the  custom  by  a  mere  licence.    Notwithstanding  the  licence.       Copyholds. 
a  lease  by  the  copyholder  for  a  term  longer  than  that  allowed  by  the   Act  does  not 
custom  will  be  a  forfeiture  capable  of  being  enforced  by  the  next  sue-  override 
ceeding  lord.    Nor  could  the  tenant  for  life  by  joining  in  the  demise   «°s*<*™' 
make  a  lease  contrary  to  the  custom,  such  lease  being  in  the  nature  of 
an  underlease  and  not  a  lease  in  possession,  s.  7  (1).    A  lord  entitled 
in  fee  simple  might  by  joining  with  the  copyholder  grant  a  lease  not 
warranted  by  the  custom,  but  this,  it  is  conceived,  would  be  a  lease  by 
the  lord,  and  a  release  of  his  right  by  the  copyholder,  so  that  the  reversion 
would  be  in  the  lord  and  not  in  the  copyholder. 

•*  Steward ; "  see  s.  2  (10)  (vL). 


V. — Sales,  Leases,  and  other  Dispositions.          sales,  leases, 

AND  OTHER 

Marmm  cmd  Park.  Dispositions. 

15.  Noimthstandmg   anything  in  this  Aot,  the  prin-        Park. 
eipal  mansion-house  on  any  settled  land,  and  the  demesnes  Bestriction  as 
thereof,  and  other  lands  usually  occupied  therewith,  shall  *^^^%^ 
not  he  sold  or  leased  by  the  tenant  for  life,  without  the  <^c* 
consent  of  tlie  trustees  of  the  setttement,  or  an  order  of 

the  Court. 

This  8.  is  repealed,  and  with  some  variation,  re-enacted,  by  S.  L.  A., 
1890,  8.  10. 

Streets  and  Open  Spaces.  streets  and 

Open  Spaces. 

16.  On  or  in  connection  with  a  sale  or  grant  for  build-  Dedication  for 
ing  purposes,  or  a  building  lease,  the  tenant  for  life,  for  "treeta,  open 
the  general  benefit  of  the  residents  on  the  settled  land, 

or  on  any  part  thereof, — 

(i.)  May  cause  or  require  any  parts  of  the  settled  land 
to  be  appropriated  and  laid  out  for  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces, 
for  the  use  gratuitously  or  on  payment,  of  the 
public  or  of  individuals,  with  sewers,  drains, 
watercourses,  fencing,  paving,  or  other  works, 
necessary  or  proper  in  connection  therewith ; 
and 
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8.  16. 
Sales,  Lbases, 

▲ND  OTHEB 
DiBFOSinOHS. 

StTMUand 
Open  S^oaoei, 


Dedication  to 
the  public. 


Different  from 
conTeynnce. 


(ii.)  May  provide  that  the  parts  8o  appropriated  shall 
be  oonyeyed  to  or  vested  in  the  trustees  of  the 
settlement,  or  other  trustees,  or  any  company 
or  pnblic  body,  on  trusts  or  subject  to  proyisions 
for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid,  and  the  continaed 
repair  or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  provision 
for  appointment  of  new  trustees  when  required ; 
and 

(iii.)  May  execute  any  general  or  other  deed  necessary 
or  proper  for  giving  effect  to  the  provisions -of 
this  section  (which  deed  may  be  enrolled  in 
the  Central  Office  of  the  Supreme  Court  of 
Judicature),  and  thereby  declare  the  mode, 
terms  and  conditions  of  the  appropriation,  and 
the  manner  in  which  and  the  persons  by  whom 
the  benefit  thereof  is  to  be  enjoyed,  and  the 
nature  and  extent  of  the  privileges  and  con- 
veniences granted. 

Dedication  to  the  public  is  a  term  generally  applied  to  the  act  of 
throwing  roada  open  to  the  use  of  the  public,  but  without  the  aid  of 
thia  8.  an  effectual  dedication  could  only  be  made  by  an  owner  of  the 
fee  simple.  A  dedication  by  a  leaseholder  or  tenant  for  life  in  right  of 
his  estate  does  not  bind  the  reversioner  or  remainderman :  Wood  ▼. 
VecU,  6  B.  &  Aid.  445 ;  Harper  v.  Charlesuforthj  4  Bam.  &  Gr.  574. 
This  s.  enables  a  tenant  for  life  to  bind  those  in  remainder. 

A  conveyance  of  land  to  trustees  on  trust  for  public  purposes  is  not 
strictly  a  dedication  to  the  public ;  it  is  the  creation  of  a  trust  for 
charitable  purposes  (all  public  purposes  being  charitable  purposes,  see 
1  Jarm.  Wills.  166,  5th  ed.),  and  the  deed  of  conveyance  must  be 
enrolled  and  otherwise  perfected  according  to  the  provisions  of  the 
Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42).  A  conveyance  to  a 
local  authority  or  corporation  can  only  be  made  where  they  are  em- 
powered by  statute  to  acquire  the  land.  They  then  acquire  it  as  their 
own  property  and  not  as  trustees,  and  the  Act  last  mentioned  does  not 
apply.  On  a  simple  dedication  to  the  public  the  freehold  in  the  soil 
still  remains  in  the  person  making  the  dedication :  B.  y.  PrtUt^  4  £. 
&  B.  860;  unless  by  any  statute  it  becomes  transferred  to  a  local 
authority :  see  Public  Health  Act,  1875,  s.  149 ;  Ooverdaie  v.  Charlton^ 
4  Q.  B.  D.  104 ;  Baird  v.  Mayor  of  Tunbridge  WeUa,  1894, 2  Q.  B.  867 ; 
Metropolis  Local  Management  Act,  1855,  s.  96 ;  Bolls  v.  Vestry  of  St, 
George^  Southioark,  14  Gh.  D.  785;   Local  Government  Act,  1888, 
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88.  64^  97 ;  Curtis  v.  KeOevm  County  CauncUt  45  Ch.  D.  504;  Local  SS.  16, 17, 18. 

€k>vemment  Act,  1894,  as.  6, 7,  8,  67.    It  is  not  necessary  that  a  deed  

effecting  a  unajde  dedication  to  the  public  should  be  perfected  as  '^^omEif' 

required  by  the  Charitable  Uses  Act ;  it  operates  merely  as  evidence  Dispositions. 

of  the  transaction,  and  not  as  a  conveyance.  

•     Sect.  55  (2)  gives  a  general  power  to  the  tenant  for  life  under  which     j?**^  ^^ 
\  ^  a  o  ^         /...«.  1  ..  Open  Spaces, 

he  may  execute  any  deed  necessary  for  giving  effect  to  the  provisions       "^      ^ 

o^  *^^  s-  gi  vTeffMt  *to  "* 

Expenses  incurred  in  executing  works  under  this  s.  may  be  raised  this  s. 

by  mortgage  under  s.  21  of  the  S.  E.  A.,  or  they  may  be  paid  for  oat  Cost  of  works 

of  any  money  being  or  representing  capital  money  under  this  Act :  see  under  this  s. 

88.  21  (x.),  25  (xviL),  32,  and  33. 

Svrface  and  Miner  ah  apa/rt.  Surface  and 

Minerals 

17. — (!•)  A  sale,  excbangOy  partition,  or  minip^  lease.        apca^- 
may  be  made  either  of  land,  with  or  without  an  exception  Separate 

^  ,  '  -t  deahng  with 

or  reservation  of  all  or  any  of  the  mines  and  minerals  surface  and 
therein,  or  of  any  mines  and  minerals,  and  in  any  such  ^*  wiUiour*' 
case  with  or  without  a  grant  or  reservation  of  powers  of  wayieaves, 
working,  wayleayes  or  rights  of  way,  rights  of  water  and  ^^    •  ^  <74j  yxi^ 
drainage,  and  other  powers,  easements,  rights,  and  privi-  y^^y,^  I/f^i^ 
leges  for  or  incident  to  or  connected  with  mining  pur-  ^"^^ZJZZu  u,  t^(^<. 
poees,  in  relation  to- the  settled  land,  or  any  part  thereof,  4i^  ^  ^  ^ 
or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to 
and  in  consideration  of  the  reservation  of  an  undivided 
share  in  mines  or  minerals. 

See  also  s.  4  (6) ;  S.  L.  A.,  1890,  s.  5 ;  and  compare  T.  A.,  s.  44. 

Under  a  power  in  a  settlement  easements  could  not  formerly  be  Grant  of 
granted,  as  Uiey  could  not  he  raised  by  way  of  use.    This  difiBculty  ea««™«ttt8. 
has    been    removed  by  the  C.   A.,  s.  62 ;  but  no  question  of  the 
kind  can  arise  under  this  Act,  which  gives  a  common  law  power  to 
convey  the  fee  independently  of  the  Statute  of  Uses. 

Trustees  may  under  this  s.  during  a  minority  sell  surface  apart  from  Consent  of 
minerals,  though  this  is  not  authorized  by  the  power  of  sale  in  the   guardians  to 
settlement,  and  the  sale  being  under  the  statutory  power  the  consent  «de  by  trustees 
of  guardians  to  a  sale,  required  by  the  settlement  power,  is  not 
necessary :  Bukt  of  NewcasUe's  Eatates^  24  Gh.  D.  129, 142. 

\  Mortgage.  Mortgage. 

**      18.  Where  money  is  required  for  enfranchisement  or  Mortgage  for 
for  equality  of  exchange  or  partition,  the  tenant  for  life  money7&c. 
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AND  OTHER 
DlSFOSITIOVSL 


Mortgage. 


ss.  18, 19,  20*  i>^7  '^^  ^^^  same  on  mortgage  of  the  settled  land,  or 
Sal  "l"        ^^  *^y  P*"^  thereof,  by  conyeyance  of  the  fee  simple, 

or  other  estate  or  interest  the  sabject  of  the  settlement, 
or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money 
arising  nnder  this  Act. 

As  to  mortgageB,  see  ss.  5,  24  (4),  and  S.  L.  A.,  1890,  8. 11. 

The  money  raiaed  by  mortgage  under  this  s.  bdng  capital  money 
must  be  paid  either  to  the  trustees  or  into  Court  (s.  22).  The  reoapt 
of  the  trustees  is  a  complete  discharge,  and  the  person  making  the 
advance  is  absolved  from  seeing  that  it  is  necessary  to  raise  the 
money  (s.  40),  or  that  the  requirements  of  the  Act  are  complied 
with  (s.  54).  There  is  no  power  in  this  Act  to  raise  money  for 
improvements. 

For  a  form  of  summons  for  payment  into  Court  by  a  mortgagee  under 
this  8.,  see  Rules  under  S.  L.  A.,  1882,  Form  XL,  Chap  YIIL,  tfi/ra ; 
as  to  raising  money  for  enfranchisement  of  copyholds,  see  also  Copy- 
hold Act,  1894,  s.  36. 

Undivided  Share. 

19.  Where  the  settled  land  comprises  an  nndivided 
share  in  land,  or,  nnder  the  settlement,  the  settled  land 
has  come  to  be  held  in  undivided  shares,  the  tenant  for 
life  of  an  undivided  share  may  join  or  concur,  in  any 
manner  and  to  any  extent  necessary  or  proper  for  any 
purpose  of  this  Act,  with  any  person  entitled  to  or  having 
power  or  right  of  disposition  of  or  over  another  undivided 
share. 

See,  on  this  s.,  Cooper  v.  Bdsey,  43  Sol.  J.  295  (over-ruling  Be 
CoUinge's  S.  E.,  36  Ch.  D.  516 ;  36  W.  R.  264) ;  also  Wmianu  v. 
Jenkins,  W.  N.,  1894,  176 ;  and  note  on  s.  2  (6). 

And,  as  to  duties  of  a  fiduciary  vendor  concurring  with  owners  of 
other  property,  see  Be  Cooper  da  Allen,  4  Ch.  D.  802. 

For  an  order  carrying  out  purposes  of  this  s.,  see  Seton,  5th  eJ.,  pp. 
1515-17,  Form  5. 

Conveyanae, 

20. — (1)  On  a  sale,  exchange,  partition,  lease,  mort- 
gage, or  charge,  the  tenant  for  life  may,  as  regards  land 
sold,  given  in  exchange,  or  on  partition,  leased,  mort- 
gaged, or  charged,  or  intended  so  to  be,  including  copy- 
hold or  customary  or  leasehold  land  vested  in  trustees, 


Undivided 
Share. 

CoDcarrenc6  in 
exercise  of 
powers  as  to 
undivided 
share. 


Conveyance. 

Completion  of 
sale,  lease,  &c., 
by  conveyance. 
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or  as  regards  easements  or  other  rights  or  privileges        s.  20. 
sold  or  leased^  or  intended  so  to  be,  convey  or  create  sales,  Leases 
the  same  by  deed,  for  the  estate  or  interest  the  sub-     ^^^  other 

ject  of  the  settlement,  or  for  any  less  estate  or  interest,         

to   the  uses  and  in  the  manner  requisite  for  giving     Conveyance, 
effect  to  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to 
and  in  which  it  is  expressed  or  intended  to  operate  and 
can  operate  under  this  Act,  is  effectual  to  pass  the  land 
conveyed,  or  the  easements,  rights,  or  privileges  created, 
discharged  from  all  the  limitations,  powers,  and  provi- 
sions of  the  settlement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  sxme  thereunder,  but  subject 
to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority     c 
to  the  settlement ;  and*  ^' 

(ii.)  All  such    other,  if  any,  estates,  interests,  and  (/foeJ/cJi'-^d 
charges  as  have  been  conveyed  or  created  for    r^r>7      /■    -'  -y 
securing  money  actually  raised  at  the  date  oi  ^  *-  '^  >  -  \  ^ 
the  deed ;  and  •    "'      j 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  other- 
wise, and  all  grants  of  easements,  rights  of 
common,  or  other -rights  or  privileges  granted 
or  made  for  value  in  money  or  money's  worth, 
or  agreed  so  to   be,  before  the  date  of  the 
deed,  by  the  tenant  for  life,  or  by  any  of 
his  predecessors  in  title,  or  by  any  trustees 
for  him  or  them,  under    the    settlement,  or 
under  any  statutory  power,  or  being  otherwise 
binding  on  the  successors  in  title  of  th^  tenant 
for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court 
rolls  of  the  manor,  and  the  steward  is  hereby  required  on 
production  to  him  of  the  deed  to  make  the  proper  entry ; 
and  on  that  production,  and  on  payment  of  customary 
fines,  fees,  and  other  dues  or  payments,  any  person  whose 
title  under  the  deed  requires  to  be  perfected  by  admittance 

z  ^ 
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s.  20.        shall   be  admitted  accordiDgly ;   bot  if  the  steward  so 
SalesTleases,  "requires,  there  shfeU  also  be  prodaced  to  him  so  much  of 

the  settlement  as  may  be  necessary  to  show  the   title 
of  the  person  executing  the  deed;  and  the  same  may. 
Conveyance.    ££  ^^^  steward  thinks  fit,  be  also  entered  on  the  court 
rolls. 


AMD  OTHER 
DtSFOSITIONS. 


Easements, 
rights  and 
pririleges. 

Conveyance. 


How  convey- 
ance operates, 


Lease. 

Rent)  &c., 
annexed  to 
reversion. 


Estate  of 
trustees. 


The  reference  in  this  a.  to  "  easements  or  other  rights  or  privileges 
sold  or  leased/'  applies  only  to  cases  where  they  are  conferred  apart 
from  the  land,  and  created  de  novo  on  a  sale  or  lease :  see  note  to 
8.  3  (iii.)  and  s.  17,  also  S.  L.  A^  1890,  s.  5. 

This  8.  confers  on  the  tenant  for  life  a  powet,  generally  called  a 
common  law  authority,  as  the  exercise  of  it  enables  him  to  tnnsfer  the 
common  law  seisin  (Sugden  on  Powers,  45,  8th  ed.) ;  but  it  is  more 
properly  a  statutory  power.  The  land  passes,  not  as  under  ordinary 
settlements  by  revocation  and  appointment  of  uses,  but  by  conveyance 
of  the  estate  itself  in  the  land,  in  the  same  way  as  when  a  teskator 
authorizes  his  executors  to  sell  his  lands  without  making  any  devise 
to  them.  The  usual  mode  of-  exercising  such  a  power  in  a  will  is  by 
bargain  and  sale  at  common  law  (t.e.  not  a  bargain  and  sale  passing 
the  use  merely). 

The  conveyance  under  this  s.  passes  the  common  law  estate  in  the 
case  of  freeholds  and  leaseholds,  and  the  right  to  admission  in  the  case 
of  copyholds,  and  that  whether  the  person  conveying  has  a  legal  or 
equitable  estate,  and  on  the  estate  so  passed,  in  case  of  freeholds,  uses 
may  be  declared.  Also,  in  case  of  copyholds  admittance  may  be  had 
without  any  surrender,  and  the  conveyance  dTvests  any  legal  estate 
vested  in  trustees  under  the  settlement  On  the  grant  of  a  lease  the 
term  created  is  a  legal  term,  and  the  G.  A.,  ss.  10, 11,  annexes  the 
rent  and  covenants  in  every  case  to  the  legal  reversion,  notwithstand- 
ing that  the  lessor  has  no  legal  estate.  But  this  Act  only  operates 
ou  the  estate,  which  is  the  subject  of  the  settlement,  and  the  legal 
estate  passes  only  where  it  passed  under,  or  has  been  otherwise 
conveyed  to  the  uses  of,  the  settlement,  and  has  not  been  subsequently 
disposed  of  to  secure  money  actually  raised.  If  there  be  a  mortgage 
in  fee  outstanding  prior  to  the  settlement,  or  made  since  under  a 
power,  the  legal  estate  conferred  by  the  mortgage  will  not  be  over- 
reached or  defeated  by  a  conveyance  under  this  Act,  but  where  a 
lease  can  be  granted  binding  on  the  mortgagee  under  the  C.  A.,  s.  18, 
a  legal  term  will  be  created. 

It  follows  that  where  leaseholds  or  copyholds  are  vested  in  trustees 
on  trusts  corresponding  to  lues  declared  of  land  conveyed  in  fee 
simple,  or  where  the  legal  estate  in  freeholds  is  vested  in  the  trustees, 
they  will  not  be  necessary  parties  to  convey ;  the  conveyance  by  the 
tenant  for  life  alone  divests  the  estate  of  the  trustees.  But  it  is  con- 
ceived that  the  legal  estate,  in  order  to  pass  by  the  tenant  for  life's 
conveyance,  must  in  some  way  be  expressly  made  subject  to  the 
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aettlement.    For  instaxice,  if  an  equity  of  redemptioii  subject  to  a         s.  20. 

mortgage  be  settled,  the  mere  payment  of  the  mortgage  money  would  

not  enable  the  tenant  for  life  to  convey  the  legal  estate  vested  in  the  Sales,  Leases, 

_x  T^   V  .,  ^.^  j^    -,       ^  i.   .         ,  ,  ^^O  OTHER 

mortgagee.    If,  however,  the  settlement  be  by  way  of  trust  and  not    Dispositions. 

in  such  a  form  as  would  create  legal  limitations,  then  after  a  re-  

conveyance  to  the  proper  trustees,  such  re-conveyance  being  part  of     Conveyance. 

the  settlement,  the  tenant  for  life  could  convey  the  legal  estate 

though  not  actually  derived  through  the  settlement  itself.    It  is 

conceived  that  the  re-conveyanoe  must  be  in  the  proper  form  and  to 

the  proper  trustees.    If  the  legal  estate  is  made  to  vest  in  the 

trustees  when  it  ought  to  be  conveyed  to  uses,  it  seems  doubtful 

whether  the  conveyance  of  the  tenant  for  life  would  pass  it. 

As  regards  copyholds  (subs.  3),  the  steward  will  enter  on  the  rolls  £nrolmeDt  of 
the  settlement  in  the  same  manner  as  a  will  giving  executors  or  copjhold 
trustees  power  to  sell  would  be  entered,  and  he  will  also  enter  the 
deed  of  conveyance.    The  rolls  will  thus  be  complete  as  regards  the 
title,  no  surrender  being  necessary. 

Where  a  testator  who  has  not  been  admitted  devises  his  copyhold  on  Fine  on 
trast,  and  the  tenant  for  life  sells  before  the  trustees  are  admitted,  the  admisdon. 
lord  is  not  entitled  to  a  fine  on  the  admission  of  the  trustees  as  well 
as  a  fine  on  the  admission  of  the  purchaser :  Be  Naylor  and  &pendla, 
34  Ch.  D.  217  (disBentiente,  Fry,  L.J.).  The  will  and  the  Act  taken 
together  operate  as  if  the  will  had  given  the  tenant  for  life  express 
power  to  sell,  in  which  case  only  one  fine  would  be  payable.  This 
seems  to  answer  the  difficulty  felt  by  Fry,  L.J.,  the  testator  having 
died  in  1885. 

A  conveyance  under  this  s.  will  be  similar  in  its  overreaching  efiect   what  estates 
to  a  revocation  of  uses  and  re-appointment  under  a  power  in  a  settle-  overreached, 
ment.    It  follows  that  a  purchaser  is  not  concerned  with  the  payment   Death  duties, 
of  succession  duty  payable  under  the  settlement :   Be  Warner's  S.  E,, 
17  Ch.  D.  711;  7  Bythewood  &  Jarman,  4th  ed.  294,  296;  nor,  it 
seems,  of  future  estate  duty:   Hanson,  4th  ed.  105.    Such  a  con- 
veyance  overreaches  a  sale    by  the    remainderman,  though  made 
before  the  Act,  Whedwright  v.  Walker,  23  Gh.  D.  752 ;  and  the  same 
principle  applies  to  a  mortgage  by  a  remainderman,  the  assignee  of  a   Assignee  of 
remainderman  has  no  higher  rights  than  the  remainderman  himself;    ^°^a^^^®''°^*°* 
there  is  not,  it  seems,  sufficient  room  for  the  doubt  expressed  in  43 
SoL  J.  274-6;  the  estate  conveyed  by  the  remainderman  to  his 
mortgagee  is  not  a  new  estate.    However,  an  assignee  of  the  tenant  for  Assignee  of 
life  who  is  exercising  the  power  cannot  be  affected  without  his  consent :    tenant  for  life. 
see  s.  50  (3)  (4),  and  note  thereto. 

Under  subs.  2,  a  family  charge — e,g.  a  jointure  or  portion — will  be  Family 
displaced  by  a  conveyance  by  the  tenant  for  life,  as  against  the  cnarges. 
jointress  or  portioner,  or  any  assignee  from  them,  whether  by  way  of 
purchase,  mortgage,  or  otherwise ;  see  Be  Keck  &  Hart,  1898, 1  Gh. 
617 ;  Be  JDu  Cane  &  Nettie/old,  1898,  2  Gh.  96.  But  if  money 
has  been  actually  raised  to  meet  the  charge,  by  the  conveyance 
of  a  term,  whether  created  by,  or  under  powers  in,  the  settlement 
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itself,  or,  in  the  case  of  a  jointare,  under  G.A.,  s.  44  (4),  die  ood- 
▼eyanee  by  the  tenant  fen*  life  will,  under  subs.  2  (iL),  be  subject  to 
the  term. 

In  framing  a  re-eettlement  by  tenant  for  life  and  tenant  in  tail, 
where  there  is  a  charge  of  jointure  or  portions  under  the  subsisting 
settlement^  the  estate  for  life  under  that  settlement  should  be  preserved 
or  restored,  and  then  its  powers  will  continue :  see  Parwell  on  Towen, 
2nd  ed.  17 ;  Be  Wrighft  Truttees  A  Marshall,  28  Gh.  D.  93;  Be  Du 
OaneANetiUfM,iibi9up^titp.l05;  Be  Mundtf<Si  Boper,l&99,lCL 
275  and  n.  to  s.  2  (1). 

Any  possible  conflict  between  a  conveyance  by  the  tenant  for  life 
and  a  conveyance  by  the  trustees  is  prevented  by  the  latter  part  of 
s.  56  (2),  which  precludes  trustees  from  exercising  powers  similar  to 
those  given  by  the  Act  unless  the  tenant  for  life  consents. 

Where  the  estate  of  the  tenant  for  life  is  equitable  merely,  and  his 
trustees  hold  the  deeds  (but  see  Be  Bwrnabife  S.  £1,  42  Gh.  D.  621 ; 
BeWythee,  1893,  2  Gh.  369,  for  decisions  giving  him  the  custody  on 
terms,  and  also  Be  Beddoe,  1893, 1  Gh.  547 ;  Be  Newen^  1894,  2  Gh. 
297),  it  may  be  a  question  whether  trustees  for  purposes  of  the 
8.  L.  A.*s  are  or  are  not  bound,  on  a  sale  by  him,  to  give  an  ackDow- 
ledgment  of  the  purchaser's  right  to  production;  and  see  Ondowr. 
Lord  Londesboroughf  10  Hare,  67,  75. 

Enfranchisement  is  included  in  this  s.,  see  note  to  s.  3  (ii.). 

In  addition  to  the  special  powers  given  by  this  s.,  a  general  power  is 
given  by  s«  55  (2)  {or  completing  sales,  &c.,  under  this  Act. 

As  to  power  for  tenant  for  life  to  convey,  so  as  to  carry  out  a  prede- 
cessor's contract,  see  8.  L.  A.,  1890,  s.  6 ;  and  for  trustees  to  do  so,  on 
sale,  &C.,  to  tenant  for  life  himself,  s.  12  of  that  Act 
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VI. — Investment  or  otheb  Application  op  Capital 

Trust  Monet. 

* 

21.  Capital  money  arisiDg  under  this  Act,  subject  to 
payment  of  claims  properly  payable  thereout,  and  to 
application  thereof  for  any  special  authorized  object  for 
which  the  same  was  raised,  shall,  when  received^  be  ia- 
yested  or  otherwise  applied  wholly  in  one  or  partly  in 
one  and  partly  in  another  or  others,  of  the  following 
modes  (namely) : 

See  8.  2  (9)  and  n.  thereto,  suprh. 

The  wordB  *^  subject  to  payment  of  claims,"  &c.,  enable  the  pur- 
chase-money to  be  applied  in  discharge  of  what  is  due  to  a  mortgagee 
who  concurs  in  conyeying. 

The  Court  will  not  make  a  prospective  order  as  to  capital  money 
not  yet  received;  Be  MUlarcPa  S.  E.,  1893/3  Ch.  116 ;  Be  Marq.  (f 
BristoVe  S.  E.,  ib.  161. 
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(i.)  In  inyestment  on  Goyernment  securities  or  on  other 
securities  on  which  the  trustees  of  the  settlement 
are  by  the  settlement  or  by  law  authorized  to 


8.21. 


Investment 

OR  OTHER 

invest  trust  money  of  the  settlement^  or  on  the    of  Capital 

security  of  the  bonds,  mortgages,  or  debentures,  Trust  Money. 

or  in  the  purchase  of  the  debenture  stock,  of  / 

any  railway  company  in  Great  Britain  or  Ire-    r      • 

land  incorporated  by  special  Act  of  Parliament,  Ln^j^^-^Pp 

and  having  for  ten  years  next  before  the  date ; 

of  inyestment  paid  a  dividend  on  its  ordinary ' 

stock  or  shares,  with  power  to  vary  the  invest-' 

ment  into  or  for  any  other  such  securities. 

See,  as  to  the  securities  on  which  tnistees  are  by  law  authorized  to 
invest  trnst  money,  T.  A.,  part  i. ;  also  s.  2  (10)  (viii.),  guprh. 

Where  money  or  investments  are  held  upon  trust  to  purchase  land   Interim  in- 
to be  settled,  the  tnistees  may  invest  in  accordance  with  this  subs. :   ▼•■^•J*  p^ 
Be  Mackenzie's  Tnuts,  23  Oh.  D.  760 ;  Be  TennavU,  40  Ch.  D.  594 ;  Si?d  ont  in 
Be  Mundy's  8.  E.y  1891, 1  Ch.  399 ;  Be  Byng's  S,  E.,  1892,  2  Ch.   land. 
219.    An  investment  in  debentures  issued  by  a  local  authority  under 
8.  27  of  the  Local  Loans  Act,  1875  (38  &  39  Vict.  c.  83)  was  dis- 
allowed in  Be  Maberly^  33  Ch.  D.  455 ;  but  see  now  T.  A.,  ss.  1  (w), 
5(3). 

As  to  investment  by  trustees  abroad,  see  Be  Simpson,  1897, 1  Ch. 
256 ;  Be  Uoyd,  54  L.  T.  643 ;  W.  N.  1886,  37 ;  compare  Be  Free- 
man's SetOement,  37  Ch.  D.  148. 


(ii.)  In  discharge,  purchase,  or  redemption  of  incum- 
brances affecting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rent-charge  in 
lieu  of  tithe.  Grown  rent,  chief  rent,  or  quit 
rent,  charged  on  or  payable  out  of  the  settled 
land: 


See  Be  SeMgU's  8.  E.,  33  Ch.  D.  429,  437. 

This  subs,  includes  a  mortgage  for  a  long  term,  which  is  one  mode 
of  mortgaging  the  fee  simple,  and  *'  afifects  the  inheritance " :  Be 
Frewen,  38  Ch.  D.  383 ;  and  see  remarks  of  Chitty,  J.,  in  Be  Esdaile, 
54  L.  T.  637,  640,  also  a  mortgage  of  leaseholds  by  sub-demise,  which 
is  the  usual  mode  of  mortgaging  leaseholds,  and  **  afifects  the  whole 
estate  the  subject  of  the  settlement."  An  incumbrance  on  the  estate  Incumbrance, 
of  the  tenant  for  life  is  excluded,  and  so  is  a  terminable  charge,  as  a 
jointure  rent-charge.  S.  53  is  alone  sufiEicient  to  prevent  a  tenant  for 
life  paying  off  a  charge  of  any  such  kind  out  of  capital. 
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S.  21. 
Inybbticent 

OB  OTHER 

Application 

OF  Capital 

Trust  Monet. 

Land  tax. 

Estate  duty. 

Improyement 
rent-charge. 

Agricnltnral 
Holdings  Act 
charge. 

Annoal  sum 
out  of  tithes. 


Ab  to  redemption  of  land  tox,  see  also  42  Geo.  IIL  c  116,  s.  42. 

As  to  payment  of  estate  duty,  see  Finance  Act,  1894,  a.  9  (7). 

Terminable  improvement  rent-charges  created  under  the  Land 
Improvement  Act,  1864,  or  similar  Acts,  were  not  incumbrances 
payable  under  this  subs,  out  of  capital  money :  Se  KnatMidl,  27 
Gh.  D.  849,  29  ib.  688 ;  but  they  are  now  made  so  payable  by  the 
S.  L.  A.,  1887,  infra.  A  charge  under  the  Agricultural  Holdings 
(England)  Act,  1883,  s.  29,  made  in  respect  of  any  improvement 
thereby  authorized  is  an  incumbrance  within  this  subs.  Also  an 
annual  sum  issuing  out  of  tithes  for  a  long  term :  Be  EsdaUe,  ubi  wp. 
But  a  terminable  charge,  imposed  in  lieu  of  tithe  rent-charge  on  land 
in  Ireland,  is  not :  Be  Leitutefr's  Estate,  23  L.  R.  Ir.  152. 

Incumbrance  in  this  subs,  means  an  incumbrance  affecting  the  land 
sold,  or  any  other  land  which  is  the  subject  of  the  settlement:  Be 
Chaytor,  25  Ch.  D.  651 ;  Be  Lord  8tam/ord*B  8.  E^  43  Oh.  D.  84, 
94-6 ;  and  cx>mpare  Be  Duke  of  MarlborougJCs  SMtmeni^  32  Gh.  D. 
1 ;  Be  Duke  of  if.  and  Queen  Anne's  Bounty^  1897, 1  Ch.  712. 

(iii.)  In  payment  for  any  improyement  authorized  by 
this  Act : 

Improvements.       See  s.  25 ;  S.  L.  A.,  1887 ;  S.  L.  A.,  1890,  s.  13 ;  Housing  of  the 

Working  Classes  Act,  1890,  s.  74  (1)  (6),  i^frd^  ch.  vii. 

And  see  Be  Houghton  Estate,  30  Ch.  D.  102 ;  Be  Venour's  8.  K,  2 
Ch.  D.  522;  Be  Lord  Gerard's  8.  E.,  1893,  3  Ch.  252. 

A  power  to  make  improvements  out  of  income  will  not  prevent  the 
application  of  capital  moneys  for  that  purpose :  Clarke  v.  Thornton, 
35  Ch.  D.  307 ;  Be  Lord  8tarr^ord?s  8.  K,  66  L.  T.,  484 ;  Be  8udbwry 
and  Poynton  Estates,  1893,  3  Ch.  74. 

(iy.)  In  payment  for  equality  of  exchange  or  partition 
of  settled  land : 

(y.)  In  purchase  of  the  seignory  of  any  part  of*  the 
settled  land,  being  freehold  land,  or  in  purchase 
of  the  fee  simple  of  any  part  of  the  settled  land, 
being  copyhold  or  customary  land : 

(yi.)  In  purchase  of  the  reyersion  or  freehold  in  fee  of 
any  part  of  the  settled  land,  being  leasehold 
land  held  for  years,  or  life,  or  years  determinable 
on  life : 

It  has  been  suggested  as  a  consequence  that,  on  a  purchase  nnder 
this  subs.,  the  leasehold  interest  must  vest  in  the  first  tenant  in  taiJ 
who  attains  twenty-one,  while  the  reversion  in  fee  devolves  on  the 
issue  in  tail  or  next  remainderman.  But  the  ordinary  trust  declared 
of  settled  leaseholds  is  such  as  will  correspond  with  the  uses  of  the 
freeholds  as  nearly  as  the  different  tenure  and  rules  of  law  will  allow. 


Parchase  of 
reversion. 


Investment 

OR  OTHER 
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The  best  mode  of  oomplying  with  this  trust  is  to  surrender  the  term,  S.  21. 

not  to  keep  it  on  foot.    Further,  this  trust  may  properly  be  treated 

as  making  the  term  attendant  on  the  inheritance  of  an  immediate 

reversion  when  purchased,  thereby  causiug  the  term  to  cease.  Application 

(yii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  truct  Monet. 
or  customary  land,  or  of  leasehold  land  held 
for  sixty  years  or  more  unexpired  at  the  time 
of  purchase,  subject  or  not  to  any  exception,  or 
reservation  of  or  in  respect  of  mines  or  minerals 
therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerab 
therein,  or  in  other  land : 

See  s.  24,  infrdi. 

The  equity  of  redemption  ought  not  to  be  purchased  :  Be  Earl  Equity  of 
Badnor^s  8.  K,  W.  N.,  1898, 174  (14) ;  and  see  Worman  v.  17.,  43  redemption. 
Ch.  D.  296. 

The  cases  on  the  Lands  Clauses  Act  are  not  to  be  applied  to  this  s.  : 
He  Lard  Gerard's  8.  K,  1893,  3  Ch.  262,  257. 

This  subs,  enables  capital  money  to  be  applied  in  redemption  of  Extraordinary 
extraordinary  tithes  (49  &  50  Vict.  c.  64,  s.  6).  tithes- 

(yiii.)  In  purchase,  either  in  fee  simple,  or  for  a  term 
.of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
land,  or  of  anyi^asement,  right,  or  privilege 
convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes : 

Purchases  are  made  by  the  direction  of  the  tenant  for  life,  if  any 
competent  to  act.  He  is  the  person  to  contract,  and  s.  42  frees  the 
trustees  from  all  liability  for  adopting  his  contract.  They  are  not 
bound  to  inquire  as  to  the  propriety  of  the  purchase  or  answerable 
for  the  title,  nor  for  the  conyeyance  if  it  purports  to  convey  the  land 
in  a  proper  manner. 

SubsB.  viL  and  viii.  do  not  apply  to  capital  money  arisiug  under 
settlement  by  conveyance  on  trust  for  sale  unless  the  application  is 
authorized  by  the  settlement :  see  s.  63  (2)  (ii.). 

(ix.)  In  payment  to  any  person  becoming  absolutely     •     c)(e^€*^9 
entided  or  empowered  to  give  an  absolute  dis-    ^ 
charge : 

S.  L.  A.  trustees  are  ^  persons  empowered  to  give  an  absolute  dis-  Payment  out 
charge  "  within  ss.  21  (ix.),  40.    This  principle  has  been  acted  on  in  of  Court  to 
the  case  of  money  La  Court  under  the  Lands  Clauses  Act  (Be  Hvbson's    '"^  ^' 


*^^\"  VA     - 


(•      !#•»    I 


/^      ^    - 
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S.  21. 

INYESTMENT 
OR  OTHER 

Application 

of  capita.l 

Trust  Monet. 


Payment  to 
persona  having 
power  to 
appoint. 


Payment  to 
tenant  in  tail. 


TrtutB,  7  Gh.  D.  708),  which  only  authorizes  payment  to  a  peraoii 
absolutely  entitled,  and  does  not  contain  the  words  "  empowered  to 
give  an  absolute  discharge.**  The  authority  of  Be  EdbsorCt  TnuU 
was  doubted  in  Be  Smith,  40  Gh.  D.  386 ;  it  was  considered  clear  that 
the  payment  out  could  be  made  under  this  Act  (presumably  under 
subs.  ix.  of  this  s.  or  s.  32  or  both  taken  together),  but  it  is  a  dis- 
cretionary power,  and  in  the  particular  case  the  Gourt  declined  to  order 
payment  on  the  ground  of  certain  persons  not  being  properly  represented. 
See  also  Be  Wooiion's  Estate,  W.  N.,  1890, 158.  Money  will  be  paid 
out  to  trustees  of  a  settlement  of  property  inalienably  entailed :  Be 
Bolton  Estates  Act,  W.  N.,  1885,  90. 

Payment  will  be  made  to  persons  having  a  joint  power  of  appoint- 
moDt  without  requiring  them  to  make  an  appointment :  Be  Winstanley, 
54  L.  T.  840 ;  W.  N.,  1886,  92. 

And,  as  to  payment  to  tenant  for  life  and  remainderman,  jointly, 
see  Anson  v.  Potter,  13  Gh.  D.  141. 

Payment  will  not  be  made  to  a  tenant  in  tail ;  he  mast  execute  a 
disentailing  assurance :  Be  BeynMs,  3  Gh.  D.  61 ;  and  file  an  affidavit 
of  no  incumbrances :  TfuymhUl  ▼.  MUbank,  12  W.  R.  523 ;  WUliams 
V.  Ware,  57  L.  J.  Gh.  497. 

Trustees  may  be  appointed  abroad  to  receive  money  required  to  be 
sent  there :  Be  Lloyd,  64  L.  T.  643;  Be  Simpson,  1897, 1  Gh.  256; 
but  see  Be  Freeman's  Settlement  TrusU,  37  Gh.  D.  148. 

Application  for  payment  of  a  sum  not  exceediog  £1000  should  be  by 
Huramons  in  Ghambers :  R.  S.  G.,  1883,  Or.  LV.,  r.  2  (2).  But  see  Be 
Bethlehem  and  Bridewell  Hospitals,  30  Gh.  D.  541.  As  to  sums 
exceeding  that  amount,  see  Gh.  YIII.,  r.  2,  note,  infra. 

For  orders  under  this  Act  directing  payment  out  to  trustees  of 
money  paid  in  on  a  compulsory  purchase,  see  Be  Wrighfs  Trusts,  24 
Gh.  D.  662 ;  Be  Harrop's  Trusts,  ih.  717.;  Be  Duhe  of  BuOamfi 
Settlement,  31  W.  R.  947 ;  Be  Bathmines  Drainage  Act,  15  L.  R.  Ir. 
576 ;  Be  Wootton's  Estate,  ubi  sup. 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or 
incidental  to  the  exercise  of  any  of  the  powers, 
''  or  the  execution  of  any  of  the  provisions  of 

(if^)  -2  ^  -  yr-  this  Act : 


Sending  money 
abroad  or  to 
colonies. 

Small  sums. 


(^)/^  P^ 


Costs  of  sale. 

Tenant  for 
life's  charges. 
Abortive  sale. 


As  to  what  costs  may  be  paid  under  this  subs.,  see  Be  Beck,  24 
Gh.  D.  608 ;  Be  Jones,  26  ib.  736,  744 ;  Be  LleweUin,  37  %b.  317 ;  Bt 
Budd,  W.  N.,  1887,  251 ;  and  what  may  not,  Be  Budd,  vbi  sup. ; 
Cardigan  ▼.  Curzon-Howe,  40  Gh.  D.  338 ;  S.  G.  on  appeal,  41  Gh.  D. 
375  (costs  of  tenant  for  life's  incumbrancers) ;  Be  Eyton,  W.  N.,  1868, 
li54 ;  Be  Lord  Stamfard^s  S.  K,  43  Gh.  D.  84,  89,  90.  Costs  of  an 
abortive  sale  were  allowed  in  Be  Smith's  S.  E,,  1891,  3  Gh.  65  ;  and 
see  Be  Llewdlin,  vJbi  sup,^  where  the  sale  for  which  the  costs  were 
incurred  was  not  effected.  Gosts  on  the  higher  scale  were  allowed  in 
Be  Chaytor,  25  Gh.  D.  651,  655.     As  to  costs  of  several  persons 
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constituting  tenant  for  life,  see  Smith  v.  Lancaster,  1894,  3  Gh.  439.      SS.  21, 22. 

As  to  the  costs  of  proceedings  for  the  recovery  or  protection  of  settled     ,     

i^^A   «         ofl  ^       IT  Investment 

land,  see  s.  36.  ^^  ^^^^ 

See  also  ss.  46  (6),  47,  infrh.  Application 

OF  Capital 

(xi.)  In  any  other  mode  in  which  money  produced  by  Tbust  money. 
the  exercise  of  a  power  of  sale  in  the  settlement 
is  applicable  thereunder. 

Every  investment,  or  other  application  of  capital  money,  must  be  Direction  of 
made  by  the  direction  of  the  tenant  for  life,  if  any  competent  to  act  tenant  for 
(s.  22  (2)  (3)  ),  and  investments  cannot  be  varied  without  his  consent  iuyestment. 
(iJ.  (4)),  and  his  assignee  (if  any)  must  also  consent,  s.  50  (3)  (4). 
The  sale  of  settled  land  can  no  longer  be  taken  in  any  case  to  be  for 
the  purpose  only  of  investment  of  the  proceeds  in  the  purchase  of 
other  land  to  be  settled  to  the  same  uses.     See  MorUock  v.  BiUler, 
10  Ves.  309. 

As  to  applying  proceeds  of  sale  under  a  power  of  sale  in  building,  see   Building. 
Vine  V.  Raleigh,  1891,  2  Ch.  13 ;    Be  Lord  OerarcTs  S.  K,  1893, 
3  Ch.  262. 

22. — (1.)  Capital  money  arising  under  this  Act  shall  Regulations 

in  order  to  its  being  invested  or  applied  as  aforesaid,  be  [n^^tment 

paid  either  to  the  trustees  of  the  settlement  or  into  devolution. 

Court,  at  the  option  of  the  tenant  for  life,  and  shall  be  securities,  &c 
invested  or  applied  by  the  trustees, or  under  the  direction     \J:f^*}^r4Tf^  - 
of  the  Court,  as  the  case  may  be,  accordingly. 

It  was  decided  (Cookes  v.  Cookes,  34  Gb.  D.  498),  that  a  tenant  for  Payment  out 
life  consenting  to  the  payment  of  capital  money  into  Court  had  exer-   *®  trusteea 
cised  the  option  given  by  this  subs.,  and  that  the  money  must  remain  ^;™^||^^ 
there  and  be  invested  and  applied  by  the  Court.    But  see  now  S.  L.  A., 
1890,  s.  14;  compare  s.  55  (1)  in/rd,. 

There  must  be  trastees  of  the  settlement  in  existence,  else  the 
option  for  payment  into  Court  cannot  be  exercised :  Hdtten  v.  RusseU, 
38  Ch.  D.  334,  345;  Mogridge  v.  Cla^,  1892, 3  Ch.  382 ;  Re  Fisher 
and  Chrazebrook,  1898,  2  Ch.  660 ;  but  a  sale  can  be  made  under 
s.  60,  though  there  are  no  trustees :  Re  Dudley,  35  Ch.  D.  338, 344. 

In  Cardigan  v.  Curzon-Eowe,  30  Ch.  D.  531,  money  was  paid  into 
Court  to  the  credit  of  an  action  for  execution  of  the  trusts  of  a  settle- 
ment. 

As  to  distinction  between  *'  investment "  and  *'  application,'*  see  Re 
Duke  of  Marlborough,  32  Ch.  D.  1,  5,  6, 10. 

(2.)  The  investment  or  other  application  by  the  trustees  )9cJ^  tTT 

shall  be  made  according  to  the  direction  of  the  tenant  for    ^/^^ 
life,  and  in  default  thereof,  according  to  the  discretion  of     (ifarS)2cC'<^C^  ^ 
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lAVEn'MENT 
OR  OTHEB 

Application 

.OF  Capital 

Trust  Mohet. 


s.  22.  the  trnsteeBy  but  in  the  last-mentioned  case  subject  to 
any  consent  required  or  direction  given  by  the  settlement 
with  respect  to  the  investment  or  other  aj^lication  by 
the  trustees  of  trust  money  of  the  settlement ;  and  any 

investment  shall  be  in  the  names  or  under  the  control  of 

the  trustees. 

There  are  no  limitations  on  the  directions  of.  the  tenant  for  life, 
1  ^     .  • »         except  those  imposed  by  the  Act  itself :  e.g,  by  ss.  21,  53  ;  eeeBe  Lord 
.  "^  Coleridge's  SetOement,  1895,  2  Ch.  704. 

(3.)  The  investment  or  other  application  under  the 
direction  of  the  Court  shall  be  made  on  the  application 
of  the  tenant  for  life,  or  of  the  trusteea 

(4.)  Any  investment  or  other  application  shall  not 
during  the  life  of  the  tenant  for  life  be  altered  without 
his  consent. 

As  to  the  regard  to  be  paid,  by  the  trustees  or  by  the  Conrt,  to  the 
directions  of  the  tenant  for  life,  for  purposes  of  subss.  2,  3,  and  4^  see 
Clarke  v.  Thornton^  35  Gh.  D.  307 ;  Re  Lord  Coleridgtfs  SetOetneni, 
ubi  8t$p. 

V  (5.)  Capital  money  arising  under  this  Act  while  re- 

\1^wl^^  maining  uninvested  or  unapplied,  and  securities  on  which 

an  investment  of  any  such  capital  money  is  made,  shall 
for  all  purposes  of  disposition,  transmission,  and  devolu- 
tion, be  considered  as  land,  and  the  same  shall  be  held 
for  and  go  to  the  same  persons  successively  in  the  same 
manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  wherefrom  the  money  arises  would,  if 
not  disposed  of,  have  been  held  and  have  gone  under  the 
settlement. 


Whether 
capital  money 
is  equitably 
converted. 


This  subs,  is  a  statutory  direction  that  capital  money  arising  under 
the  Act  shall  devolve  as  land,  but  there  are  no  express  words  operating 
to  create  the  ordinary  equitable  conversion  into  land  by  directing  the 
money  to  be  laid  out  in  the  purchase  of  land  to  be  settled.  The  land 
having  been  sold,  the  proceeds  necessarily,  by  operation  of  the  general 
principle  of  equity,  become  liable  to  be  re-iovested  in  land  of  the  same 
kind  to  be  settled  in  like  manner  as  the  land  sold,  and  this  subs,  is 
merely  supplementary  to  that  general  principle.  If,  for  instance,  the 
land  sold  were  leasehold,  the  proceeds  continue  liable  to  vest  in  the 
first  tenant  in  tail  who  attains  twenty-one,  unless  and  until  invested  in 
the  purchase  of  fee  simple  land,  by  which  the  line  of  devolution  would 
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be  changed.    This  view  is  in  accordance  with  the  case  of  Be  Duke  of  SS.  22,  23,  24. 

Marlboroughj  32  Ch.  D.  11, 13,  in  which  it  was  held  that  the  proceeds  of  

the  sale  of  heir-looms,  notwithstanding  s.  37  (2),  retained  their  original     li^E8TMEirr 
qoalily,  and  were  personal  estate  until  invested  in  land ;  but  see  Re    application 
Duke  of  Marlborough  and  Queen  Annies  BourOy,  1897, 1  Gh.  712.    The     of  Capital 
point  is  of  importance  in  framing  settlements  of  money  to  be  invested  Trust  MoneV. 
in  land.    If  a  direction  that  the  money  shall  "  be  held  and  applied  as  proceedTof 
capital  money  arising  imder  the  S.  L.  A.  from  the  settled  land,"  heir-looms. 
does  not  operate  as  an  equitable  conversion  into  land,  then  it  merely  ^  j, 

makes  the  money  devolve  as  land  as  nearly  as  the  law  permits^        JU    LfiX^^^ 
and  the  money  will  vest  absolutely  in  the  first  tenant  in  tail  unless  a      /^         -       ^£^ 
clause  is  added  expressly  dfrecting  an  investment  in  the  purchase  of       ^/9dS/ 
land.    By  statute  only,  but  not  by  trust  or  contract,  money  may  he       ^    ^  ^ 

made  to  devolve  as  land  though  not  equitably  converted.    K  there  is  yff^ 

an  equitable  conversion  the  money  is  in  equity  entailed  land^  and  the  ^ 

absolute  interest  can  only  be  acquired  by  a  bar  of  the  entail :  compare 
E%fetli  V.  Mehin^  25  Oh.  D.  735 :  A.  G.  v.  Marq.  of  AUesbury,  12  App. 
Ca.  672. 

(6.)  The  iooome  of  those  secnrities  shall  be  paid  or 
applied  as  the  inoome  of  that  land,  if  not  disposed  of, 
would. have  been  payable  or  applicable  nnder  the  settle- 
ment. 

(7.)  Those  securities  may  be  converted  into  money, 
which  shall  be  capital  money  arising  under  this  Act. 

The  capital  money  to  be  invested  or  applied  under  this  s.  is  the 
residue  (if  any)  after  payment  of  claims  properly  payable  thereout 
under  s.  21. 

The  consent  of  the  assignee  of  the  tenant  for  life  is  necessary  to  the 
investment  or  application :  see  s.  50  (3). 

As  to  capital  money  arising  from  sale  of  a  lease  or  other  estate  or 
interest  less  than  the  fee  simple,  or  of  a  reversion,  see  s.  34. 

See,  for  form  of  summons  for  payment  into  Court  under  this  s.. 
Forms  IX.-XL,  Chap.  VIII.,  infrh;  and  Forms  of  Orders,  Seton 
(5th  ed.),  1517, 1521, 1523. 

28.  Capital  money  arising  under  this  Act  from  settled  investment  -j^^  /^^^ 
land  in  England  shall  not  be  applied  in  the  purchase  of  EngUnd."  ^^^^^ 
land  out  of  England,  unless  the  settlement  expressly  ^  /t-7/^^.-^.^c-^ 
authorizes  the  same.  ^^fOj  ^  ^^  ^f^  - 

England  includes  Wales  and  Berwick-on-Tweed  in  Acts  of  Parlia- 
ment (20  G^  2,  c.  42,  s.  3),  but  not  in  deeds  or  other  documents. 

24, — (1.)  Land  acquired  by  purchase  or  in  exchange,  of  lanJT*" 
or  on  partition,  shall  be  made  subject  to  the  settlement  Purchased, 
in  manner  directed  in  this  section.  exchange,  &c 
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As  to  land  bought  with  proceeds  of  sale  of  heiriooms,  see  Be  Dithe 
of  MarJborough  and  Queen  Ann^s  Bounty,  1897, 1  Ch.  712,  where  it 
was  held  that  such  land  did  not  become  subject  to  family  chaig^  <» 
the  settled  lands. 

(2.)  Freehold  land  shall  be  conveyed  to  the  nses,  on 
the  trastSy  and  subject  to  the  powers  and  provisions  which, 
under  the  settlement,  or  by  reason  of  the  exercise  of 
any  power  of  charging  therein  contained,  are  subsisting 
with  respect  to  the  settled  land,  or  as  near  thereto  as 
circumstances  permit,  but  not  so  as  to  increase  or  multiply 
charges  or  powers  of  charging. 

See,  on  this  subs.,  Be  Lord  8tan\ford^8  8.  ^.,  4S  Ch.  P.  84,  93. 

Where  the  money  arises  from  an  estate  inalienably  entailed  (see  a. 
58  (1)  (i.)  ),  or  from  an  estate  where  the  tenant  in  tail  in  remainder 
has  barred  his  estate  tail  and  converted  it  into  a  base  fee,  there  seems 
no  doubt  that  this  subs,  gives  a  statutory  authority  to  create  the 
corresponding  inalienable  estate  tail  or  base  fee  in  land  purchased  with 
the  proceeds  of  sale ;  and  see  Be  Bolton  Eitates  Act,  W.  N.,  1885, 90. 
The  same  point  arises  under  the  Lands  Glauses  Consolidation  Act, 
1845,  s.  69. 

As  to  duplication  of  charges,  see  Hindis  v.  Taylor^  5  De  G.  M.  &  G. 
577 ;  Trew  v.  Perpetual  Trustee  Co^  1896,  A.  C.  264. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be 
conveyed  to  and  vested  in  the  trustees  of  the  settlement 
on  trusts  and  subject  to  powers  and  provisions  oorre- 
sponding,  as  nearly  as  the  law  and  circumstances  permiti 
with  the  uses,  trusts,  powers,  and  provisions,  to,  on,  and 
subject  to  which  freehold  land  is  to  be  conveyed  as  afore- 
said ;  so  nevertheless  that  the  beneficial  interest  in  land 
held  by  lease  for  years  shall  not  vest  absolutely  in  a 
person  who  is  by  the  settlement  made  by  purchase 
tenant  in  tail,  or  in  tail  male,  or  in  tail  femede,  and  who 
dies  under  the  age  of  twenty-one  years,  but  shall,  on  the 
death  of  that  person  under  that  age,  go  as  freehold  land 
conveyed  as  aforesaid  would  go. 

The  last  words  of  this  subs,  are  the  usual  words  in  the  common 
form,  but  were  not  contained  in  the  corresponding  clause  in  Lord 
Cranworth^s  Act  (23  &  24  Vict.  c.  145,  s.  4).  Their  absence  made 
that  clause  objectionable,  the  vesting  being  merely  negatived,  so  that 
on  the  death  under  age  of  the  first  tenant  in  tail,  he  was  simply 
excluded,  and  the  leaseholds  reverted  to  the  settlor :  Goding  v.  Gosling, 
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1  De  G.  J.  &  S.  16 ;  Christie  v.  Gosling,  L.  B.,  1  H.  L.  279 ;  1  Jarm. 
Wills,  237,  n.  (J)),  5th  ed.  The  last  words  of  this  subs,  carry  the 
leaseholds  with  the  freeholds  to  the  next  issue  in  tail  or  the  next 
tenant  in  tail  by  purchase  if  he  attains  twenty-one,  and  if  not, 
through  all  tenants  in  tail  by  purchase  till  one  does  attain  that  age. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  sub- 
stituted security  for  any  charge  in  respect  of  money 
actually  raised^  and  remaining  unpaid,  from  which  the 
settled  land,  or  any  part  thereof,  or  any  undivided  share, 
therein,  has  theretofore  been  released  on  the  occasion 
and  in  order  to  the  completion  of  a  sale,  exchange,  or 
partition. 

See  note  to  s.'  5. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the 
settled  land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase 
with  money  arising  from  sale  of  land  which  was  before 
the  sale  subject  to  the  charge,  or  by  an  exchange  or 
partition  of  land  which,  or  an  undivided  share  wherein, 
was  before  the  exchange  or  partition  subject  to  the 
charge. 

See  Be  Lord  Stam/oriTs  S.  E.,  43  Ch.  D.  84,  93 ;  Be  Duke  of  Marl- 
borough and  Queen  Ann^s  Bounty^  1897, 1  Ch.  712 ;  and  S.  L.  A.,  1890, 

8.11. 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the 
direction  of  the  tenant  for  Ufe,  so  conveys  the  land  as  to 
subject  it  to  any  charge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  should  be 
subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land 
extend  and  apply,  as  far  as  may  be,  to  mines  and  minerals, 
and  to  easements,  rights,  and  privileges  over  and  in 
relation  to  land. 

VII. — Improvements. 

Improvements  with  Capital  Trust  Money, 

25. — Improvements  authorized  by  this  Act  are  the 
making  or  execution  on,  or  in  connexion  with,  and  for 
the  benefit  of  settled  land,  of  any  of  the  following  works, 
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\jr     \(   %\  the  general  jarifldiction,  8e( 

.pr.0^  }  Ab  to  the  goidanoe  it  gi^ 

'^^/^    dL'\^^    "^"»  ^  Cfurifldiction,  which  is  not  o 
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s.  25.        or  of  any  works  for  any  of  the  following  parpoees,  and 

iMraoYE-     ^^7  operation  incident  to  or  necessary  or  proper  in  the 

MENTs.       execution  of  any  of  those  works,  or  necessary  or  proper 

improeemenu   foT  Carrying  into   effect  any  of  those  purposes,  or  for 

w^(^ia/    securing  the  full  benefit  of  any  of  those  works  or  purposes 

(namely) : 

As  to  the  effectof  the  specific  enumeratioD,  in  this  s^  of  authorized 
improvements,  in  excluding  from  the  jurisdiction  under  this  Act, 
matters  included  in  the  jurisdiction  under  the  Lands  Clauses  Act  or 

see  Be  Lord  GerarcTs  S.  E.,  1893,  3  GL  252. 
gives  the  Court  in  the  exercise  of  its  general 
oasted  by  this  Act,  see  Be  De  Teinim^e  &  E,, 
1893, 1   Ch.  153,  165 ;  Be  Montagu,  1897, 1  Ch.  685 ;  2  Ch.  8 ;  i20 
Hawker,  41  Sol.  J.  333. 

(i.)  Drainage,  including  the  straightening,  widening, 
or    deepening  of  drains,  streams,  and  water- 
courses: 
(ii.)  Irrigation;  warping: 

(iii.)  Drains,  pipes,  and  machinery  for  supply  and  dis- 
tribution of  sewage  as  manure : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or 

from  the  sea,  or  a  tidal  water : 
(y.)  Groynes ;  sea  walls ;  defences  against  water  : 
inHcLui  (vi.)  Inclosing;    straightening  of  fences;    re-division 

^  /  of  fields : 

(vii.)  Beclamation ;  dry  warping : 
'Vl  XcL'*}^    (^lii*)  Farm  roads;  private  roads;  roads  or  streets  in 

villages  or  towns : 
(ix.)  Clearing;  trenching;  planting: 
/       \    ^     ^  (^)  Cottages  for  labourers,  farm-servants,  and  artisans, 

.  i^^J  employed  on  the  settled  land  or  not : 

"  Gottages/or,"  &c. :  compare  London  County  Council  y.  Damsy  42 
Sol.  J.  115. 
Dwellings  By  the  Housing  of  the  Workmg  Glasses  Act  (53  &  54  Vict,  a  70), 

for  working       g,  74  ^[.^^  (b.),  this  s.  is  extended  to  dwellings  for  the  working  classes, 
''^""*"-  see  Chap.  VII.  infra  i  also  S.  L.  A.  1890,  s.  18. 

(xi.)  Farmhouses,  o£Sces,  and  out-buildings,  and  other 
buildings  for  farm  purposes : 

Cottages  and         As  to  the  improvements  authorized  hy  this  and  the  preceding  suhs., 
farm  buildings   ^qq  j^e  Lord  Gerard^ e  S.  E.,  1893,  3  Oh.  252;  and  Be  De  IDnasief'a 
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S.  E.,  1893, 1  Ch.  153.    As  regards  silos  erected  by  a  tenant  for  life  s.  25. 

on  land  in  his  own  occupation,  see  Be  Broadwater^  64  L.  J.  Oh.  1104 ;  

33  W.  R.  738— decided  in  .1886— when  they  were  experiments.    They  '^^^' 

are,  however,  an  improvement  in  which  capital  money  under  this  Act  

is  authorized  to  be  laid  out  by  the  Agricultural  Holdings  Act,  1883 :  Improvements 

see  the  reference  to  it  at  the  end  of  this  s.  !?•**  ^f/»^ 

Trust  Money. 

(xii.)  Saw-millsy  scutoh-mills,  and  other  millSy  water 

wheels,  engine-hooseSy  and  kilnB,  which  will  /rf^7^^  ^^  ?^ 
increase  the  value  of  the  settled  land  for  agri- 
cultural purposes  or  as  woodland  or  otherwise: 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes, 

wells,  ponds,  shafts,  dams,  weirs,  sluices,  and    ^?    ^    '    ^ 
other  works  and  machinery  for  supply  and 
distribution  of  water  for  agricultural,  manu- 
facturing, or  other  purposes,  or  for  domestic 
or  other  consumption : 

See  also  Limited  Owners  Reservoirs  &c..  Act,  1877 ;  Be  GashdVs 
S.  JSr.,  1894, 1  Ch.  486,  488 ;  Be  OrweU  Park  Estate,  W.  N.,  1894, 
185. 

(xiv.)  Tramways ;  railways  ;  canals ;  docks : 

(XY.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes, 
the  sea,  or  tidal  waters,  for  facilitating  trans- 
port of  persons  and  of  agricultural  stock  and 
produce,  and  of  manure  and  other  things 
required  for  agricultural  purposes,  and  of 
minerals,  and  of  things  required  for  mining  .  ■  -  ,    ^\* 

purposes : 

(xvi.)  Markets  and  market-places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other 
open  spaces  for  the  use,  gratuitously  or  on 
payment,  of  the  public  or  of  individuals,  or 
for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connexion  with  the 
conversion  of  land  into  building  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fenc- 
ing, paving,  brick-making,  tile-making,  and 
other  works  necessary  or  proper  in  connexion 
with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works 
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necessary  or  proper  in  connexion  ^th  deTebp- 
ment  of  mines : 
(zx.)  Be-constniction,   enlargement,  or  improvement 
.  '^^3  j  w^    of  any  of  those  works. 

The  court  will  take  a  business-like  view  of  this  s.,  and  determine  in 
each  case  whether  the  work  is  in  the  nature  of  a  permanent  improTe- 
ment  or  a  mere  repair :  Re  Tucker's  S.  K,  1895,  2  Gh.  468. 

See,  as  to  subss.  xix.,  xx.,  Re  Mundy's  8.  E.^  1891,  1  Ch.  399 ; 
and  compare,  for  extent  of  subs,  xx.,  the  Universities  and  College 
Estates  Act,  1898,  sched.  3,  xxiii. 

For  further  improvements  authorized,  see  S.  L.  A.,  1890,  s.  13, 
tn/rd,  which  include  the  rebuilding  of  a  mansion-house ;  as  to  build- 
ing a  mansion-house,  see  also  the  Limited  Owners'  Residences  Acts 
(33  &  34  Vict  c  56,  and  34  &  35  Vict  c.  84) ;  Donaldson  v.  Donaldtm, 
3  Ch.  D.  743. 

And,  as  to  the  extent  of  this  s.  compared  with  s.  9  of  Improvement 
of  Land  Act,  1864,  see  s.  30,  ir^frd,  and  Re  Newton*s  S,  E^  W.  N., 
1889,  201 ;  1890,  24. 

As  to  the  adoption  by  the  Court  for  purposes  of  this  Act,  of  the 
sanction  given  by  the  Commissioners,  under  words  in  the  Act  of  1864 
identical  with  those  of  this  Act,  to  certain  improvements,  see  Re 
Vemey's  S.  E,  1898, 1  Ch.  508. 

In  one  case  improvements  which  trustees  were  empowered  to  pay 
for  out  of  income  were  authorized  by  the  Court  to  be  paid  for  out  of 
capital:  Clarke  v.  Thornton^  35  Ch.  D.  307;  see  also  Re  Lord 
Stanford,  56  L.  T.  484 ;  Re  3udbury  &  Poynton  Estates,  1893,  3 
Ch.  74,  77. 

As  to  experiments,  which  may,  or  may  not,  be  improvements,  see 
Re  Broadwater  Estate,  33  W.  R.  738 ;  54  L.  J.  Ch.  1104. 

As  to  what  improvements  are,  or  are  not,  authorized  under  this  s. 
and  S.  L.  A.,  1890,  8. 13,  in/rh,  see  (a)  Re  Houghton  [biit  qy.  if  this 
decision  was  not  unHer^thb  general  jurisdiction,  as  to  which  see  Re  Jk 
Teissier's  8.  E,,  1893, 1  Ch.  153,  aud  (g)  in/rdl  30  Ch.  D.  102 ;  (h) 
Re  Bethlehem  <fc  Bridewell  HospitalSf  tb,  bit;  (c)  Re  Duke  of  Marl- 
borough's Settlement,  8  T.  L.  R.  201 ;  (d)  Re  Newton's  8.  E^  W.  N., 
1889,  201 ;  »&.  1890,  24 ;  (c)  Re  Mundy's  8,  E.,  1891,  1  Ch.  399 ;  (J) 
Re  Millard's  8.  E.,  1893,  3  Ch.  119 ;  (jg)  Re  Lord  Gerard's  8.  E,  ib. 
252 ;  (A)  Re  Walker's  8,  E,,  1894, 1  Ch.  189 ;  (t)  Re  OaskeWs  8.  £., 
ib.  485 ;  0')  ^  Orwell  Park  Estate,  W.  N.  1894, 135 ;  (k)  Re  Lyttcn's 
Will,  38  Ch.  D.  20 ;  (0  Re  Tucker's  S,  E,  1895,  2  Ch.  468 ;  (m)  Be 
Vemey's  8.  E.,  1898, 1  Ch.  508. 

The  following  improvements  appear  to  be  authorized  under  the  above 
cases. 

[Note. — The  Roman  numerals  refer  to  the  subss.  of  s.  25,  and  tbe 
letters  to  the  above  cited  cases.] 

(1.)  Drainage- for  mansion:  (a) ;  (i.) ;  (iii.);  (xviii.) ;  but  see  (I). 

(2.)  Sea  walls,  to  improve  land  fur  building  purposes :  (b) ;  (iv.),  (v.). 


Improve- 
ments. 
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(3.)  Boads  for  prospective  bailding  estate :  (/) ;  (viii.).  S.  25. 

(4.)  Cottages :  (a) ;  (d) ;  (x.). 

(5.)  Building  Agent*B  house,  in  the  nature  of  a  fEurmhouse :  (a) ; 

(jg) ;  (x.) ;  (xi.). 

(6.)  Re-roofing  farmhouse :  (d) ;  farm  buildings :  (m) ;  (xi.).  Improvement$ 

(7.)  Water-supply  for  mansion,  and  for  building  estate :  (a) ;  (*)—     ^^  Capital 

at  p.  488-0') ;  (*) ;  and  for  farms  (0 ;  (xiii.).  "^^^ 

(8.)  Sewers  for  prospective  building  estate :  (/) ;  (xviii.). 
(9.)  Erection  of  engine  and  pumps  for  open  mines :  (e) ;  (xiz.) 

(XX.). 

(10.)  Be-arrangement  of  main  entrance  to  house;  (t);  S.  L.  A., 


1890, 8. 13  (ii.),  itkfrh.  "  \  ^^0  i^ 

(11.)  iie-roonng  of  house,  where  old  roof  was  worn  out :  (»);  S.  L..^  ''^^ /'"^^i    \ 
A^,  1890,  s.  13 C±\  Wrd.  ^ Ct  H^  ^  ' 

(12.)  Re-coDstruction  of  mansion,  part  of  which  was  unaltered,  and  j  n  ' 

part  utilized :  (A) ;  S.  L.  A.,  1890,  s.  13  (iv.),  infrh.  ' 

(13.)  New  fences :  (m)  (vi.). 

(14.)  Bebuilding  stables :  (Q. 

The  following  improvements  appear  to  be  unauthorized. 

(1.)  Be-roofing,  not  being  a  permanent  improvement :  (cQ ;  (xi.). 

(2.)  Be-construction  of  stone  wall  fences  dividing  fields :  (c) ;  (vi.) ; 

(XX.). 

(3.)  Chapel :  (^). 

(4.)  Besidential  house  for  land  agent:  (^.);  S.  L.  A.,  1890,  s.  13 

(iL),  ifi^rd. 
(5.)  Heating  apparatus  for  mansion  :  (t) ;  S.  L.  A.,  1890,  s.  13  (ii.), 

(6.)  New  stables  for  mansion,  where  original  stables  were  ia  fair 
repair :  (^) ;  S.  L.  A.,  1890,  s.  13  (iv.),  ir^rh ;  but  see  (a). 

(7.)  Architectural  improvements  of  mansion :  (jg);  S.  L.  A.,  1890, 
s.  13  (iv.),  iitfrh ;  and  see  note  to  s.  21  (vii.),  suprh. 

(8.)  Sanitary  works  in  mansion :  (J). 

By  the  Agricultural  Holdings  (England)  Act,  1883,  s.  29,  it  is  46  &  47  Vict. 
enacted  as  follows : —  c.  61. 

29.  .  .  ''  Capital  money  arising  under  the  S.  L.  A.,  1882,  may  be 
applied  in  payment  of  any  moneys  expended,  and  costs  incurred  by  a 
landlord  under  or  in  pursucmce  of  this  Act  in  or  about  the  execution  of 
any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule 
hereto,  as  for  an  improvement  authorized  by  the  said  S.  L.  A.** 

The  schedule  referred  to  is  as  follows : — 

Pabt  L 

Improvements  to  which  consent  of  landlord  \b  required. 

(1.)  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  M^dng  and  planting  of  osier-beds. 

(6.)  Making  of  water  meadows  or  works  of  irrigation. 
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SS.  25,  26. 
Improve- 

XEMTS. 

ItnproticmetUs 
vfith  Capital 
TnutMoMy. 


(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservoirs, 
or  of  works  for  the  application  of  water-power,  or  for  supply 
of  water  for  agricultural  or  domestic  purposes. 

(9.)  Making  of  fences. 

(10.)  Planting  of  hops. 

(11.)  Planting  of  orchards  or  fruit  bushes. 

(12.)  Reclaiming  of  waste  land. 

(13.)  Warping  of  land. 

(14.)  Embankment  and  sluices  against  floods. 


Contracts. 


Approval  of 
Land  Commis- 
sioners of 
scheme  and 
payment 
thereon. 


fO^icl^'jH 


Pabt  IL 

Improvement  in  respect  of  which  notice  to  landlord  is  required. 
(15.)  Drainage. 


S.  31  (v.)  of  this  Act  (S.  L.  A.)  enables  a  tenant  for  life  to  make 
binding  contracts  in  regard  to  improvements  authorized  by  it. 

26. — (1.)  Where  the  tenant  for  life  is  desiroas  that 
capital  money  arising  under  this  Act  shall  be  applied  in 
or  towards  payment  for  an  improvement  authorized  by 
this  Act,  he  may  submit  for  approval  to  the  trustees  of 
the  settlement,  or  to  the  Court,  as  the  case  may  require, 
a  scheme  for  the  execution  of  the  improvement,  showing 
the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the 
hands  of  trustees,  then,  after  a  scheme  is  approved  by 
them,  the  trustees  may  apply  that  money  in  or  towards 
payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement,  on— 

(i.)  A  certificate  of  the  Land  Commissioners  certifying 
that  the  work  or  operation,  or  some  specified 
part  thereof,  has  been  properly  executed,  and 
what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certiBcate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them 
in  pursuance  thereof;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees 
and  approved  by  the  Commissioners,  or  by  the 
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Court,  which  certificate  shall  be  conclusive  as         S..26. 
aforesaid;  or  on  Improve 

(iii.)  An  order  of  the  Court  directing  or  authorizing        mentb.      f^    ^ 
^>^  W^-  jZthe  trustees  to  so  apply  a  specified  portion  of    improvements        — 

^^    the  capital  money.  ^^^gf 

(3.)  Where  the  capital  money  to  be  expended  is  in 
Court,  then,  after  a  scheme  is  approved  by  the  Court, 
the  Court  may,  if  it  thinks  fit,  on  a  report  or  certificate 
of  the  Commissioners,  or  of  a  competent  engineer  or  able 
practical  surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufficient,  make  such 
order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement.  <^^-^e^  ^j^^- 

The  Land  Commissioners  are  now  the  Board  of  Agriculture :  see 
Board  of  Agriculture  Apt,  1889,  s.  2. 

This  8.  gives  the  tenant  for  life  a  choice  of  three  modes  in  which 
he  may  obtain  a  sanction  to  expenditure,  so  as  to  enable  the  amount  to 
be  paid  out  of  capita],  and  so  as  to  free  the  trustees  from  responsibility 
if  the  payment  is  to  be  made  by  them.  A  certificate  of  (1)  the  Board  of 
Agriculture,  or  (2)  a  competent  engineer  or  able  practical  surveyor 
that  the  work  has  been  properly  executed,  and  what  amount  is  payable, 
or  (3)  an  order  of  the  Court  authoriziDg  payment.  Under  any  of  these 
three  authorities  trustees  will  be  safe  in  paying  the  amount  mentioned 
in  the  certificate  or  order  to  the  tenant  for  life,  or  as  he  may  direct,  he 
being  the  person  who  procures  the  execution  of  the  work. 

An  order  will  not  be  made  under  subs.  (2.)  (iii.)  unless  capital   Prospective 
moneys  are  actually  in  hand :  Be  MillarcPs  S.  E,,  1893,  3  Ch.  116;   o'^^^*- 
disapproving  the  order  in  Be  Houghton,  30  Ch.  D.  102 ;  see  also.  Be 
Marquis  qf  BristoVs  8.  K,  1893,  3  Ch.  161 :  but  there  seems  no    Scheme, 
objection,  where  improvements  are  required,  but  no  money  in  hand, 
to  the  tenant  for  lifers  submitting  a  scheme  to  the  trustees :  he  will 
be  in  a  better  position  to  get  paid,  when  money  comes  in,  than  if  he 
had  to  apply  under  S.  L.  A.,  1890,  s.  15,  under  which  the  Court  may 
rdmburse  the  tenant  for  life  in  respect  of  proper  improvements  though 
there  was  no  scheme:  Be  Tucker's  8,  E.,  1895,  2  Ch.  468,  which 
suggests  that  a  scheme  should,  if  practicable,  be  prepared,  though  there 
is  no  money  in  hand. 

The  result  of  this  s.  seems  to  be  that  where  capital  money  is  in  the 
hands  of  trustees,  any  scheme  for  its  application  in  improvements  must 
be  approved  by  them;  but  if  they  refuse  s.  44  appears  to  give  an 
appeal  to  the  Court.  If  the  money  is  in  Court,  then  by  subs.  3  the 
scheme  must  be  approved  by  the  Court.    Formerly  it  had  to  be  approved 
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SS.  26,  27,  28. 
Impbove- 

MENTB. 


iinprov&tntHtB 
with  Capital 
Trust  Money. 

Extra  cost. 

Payment  after 
sale. 

Costs. 


Not  Retrospec- 
tive, 


before  the  works  were  commenced :  Be  Hotehkin^  35  Ch.  D.  41 ;  Be 
Broadwater  Esiatd,  33  W.  B.  738 :  but  see  now  S.  L.  A.,  1890,  b.  15, 
in/rh.  Extra  expenditure  incidental  to  the  scheme  was  allowed  in  Be 
Lytton^  38  Gh.  D.  20.  Whether  the  cost  of  improyements  on  lands 
sold  can  be  paid  after  sale  seems  doubtful :  Be  Hotehkin,  35  Gh.  D. 
41 ;  compare  Be  Hatvard^e  8.  E^  1892,  2  GL  233,  243. 

The  Gourt  will  not  hear  counsel  for  the  trustees  in  support  of  an 
application  by  the  tenant  for  life  whose  interest  is  opposed  to  that  of 
the  remainderman :  Be  ffotchkin,  ubi  sup. ;  Be  BroaduxUer  EtUsUy  33 
W.  R.  738;  but  trustees  taking  different  sides  were  heard  and  allowed 
separate  costs  in  Be  Marquis  of  Ailetburf^s  8.  E,,  1892, 1  Gh.  506, 
548.  As  to  costs  of  scheme,  see  Be  Lard  8tamford^s  8.  £1,  43  Gh.  D. 
84,  97.  Where  there  are  no  trustees  and  the  tenant  in  tail,  who  is 
before  the  Gourt,  does  not  require  them  to  be  appointed,  the  Gourt  will 
act  under  this  s.  without  then),  and,  in  acting,  will  pay  regard  to  the 
wishes  of  the  tenant  for  life :  Clarke  v.  Thornton^  35  Gh.  D.  316. 

This  s.  is  not  retrospective :  Be  Knatchbuire  8.  E.y  27  Gh.  D.  349 ; 
29  i&.  588. 

For  forms  of  summonses  under  this  s.,  see  Forms  XII.,  ^IIL,  XV., 
and  XYL,  Ghap.  YIIL,  i^frh,  and  for  the  nomination  of  an  engineer  or 
surveyor,  see  Form  XIY. ;  and  of  Orders,  Seton  (5th  ed.),  1627, 1528. 


Concurrence  in       27*  The  tenant  for  life  may  join  or  concur  with  any 

improvements.       .i  -axJ'  x«  •  ^ 

'  other  person  interested  in  executing  any  improyement 

authorized  by  this  Act,  or  in  contributing  to  the  cost 
thereof. 


Obligation  on 
tenant  for 
life  and 
snccesson  to 
maintain, 
insure,  &c. 


See  Be  Orwell  Park  Estate,  W.  N.,  1894,  135. 

28. — (1.)  The  tenant  for  life,  and  each  of  his  succes- 
sors in  title  haying,  under  the  settlement,  a  limited 
estate  or  interest  only  in  the  settled  land,  shall,  during 
such  period,  if  any,  as  the  Land  Commissioners  by  certi- 
ficate in  any  case  prescribe,  maintain  and  repair,  at  his 
own  expense,  every  improyement  executed  under  the 
foregoing  provisions  of  this  Act,  and  where  a  building 
or  work  in  its  nature  insurable  against  damage  by  fire 
is  comprised  in  the  improyement,  shall  insure  and  keep 
insured  the  same,  at  his  own  expense,  in  such  amount,  if 
any,  as  the  Commissioners  by  certificate  in  any  case 
prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  shall  not  cut  down  or  knowingly  permit  to  be 
cut  down,  except  in  proper  thinning,  any  trees  planted 
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as  an  improvement  onder  the  foregoing  provisions  of     ss.  28, 29. 

**  Trees  " :  the  restriction  is  not  limited  to  "  «wJer  trees."  ^^^• 


(3.)  The  tenant  for  life,  and  each  of  his  saocessors  as 
aforesaid,  shall  from  time  to  time,  if  required  by  the 
Commissioners,  on  or  without  the  suggestion  of  any  per- 
son having,  under  the  settlement,  any  estate  or  interest 
in  the  settled  land  in  possession,  remainder  or  otherwise, 
report  to  the  Commissioners  the  state  of  every  impi^ove- 
ment  executed  under  this  Act^  and  the  {act  and  particulars 
of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made 
by  them  under  this  section,  in  such  manner  or  to  such 
extent  as  circumstances  appear  to  them  to  require,  but 
not  so  as  to  increase  the  liabilities  of  the  tenant  for  life, 
or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  fails  in  any  respect  to  comply  with  the  requisi- 
tions of  this  section,  or  does  any  act  in  contravention 
thereof,  any  person  having,  under  the  settlement,  any 
estate  or  interest  in  the  settled  land  in  possession,  re- 
mainder, or  reversion,  shall  have  a  right  of  action,  in 
respect  of  that  default  or  act,  against  the  tenant  for  life  ; 
and  the  estate  of  the  tenant  for  life,  after  his  death,  shall 
be  liable  to  make  good  to  the  persons  entitled  under 
the  settlement  any  damages  occasioned  by  that  default 
or  act. 

See  S.  L.  A.,  1887,  s.  2. 

Exeeution  and  BepcUr  of  Improvements. 

29.  The  tenant  for  life,  and  each  of  his  successors  in 
title  having,  under  the  settlement,  a  limited  estate  or 
interest  only  in  the  settled  land,  and  all  persons  em- 
ployed by  or  under  contract  with  the  tenant  for  life,  or 
any  such  successor,  may  from  time  to  time  enter  on  the 
settled  land,  and,  without  impeachment  of  waste  by  any 
remainderman  or  reversioner,  thereon  execute  any  im- 
provement authorized  by  this  Act,  or  inspect,  maintain. 


Improoemenis 
with  Capital 
Ihist  Money. 


Execution  and 

Repair  of 
Improvements. 

Protection  as 
regards  waste 
in  execation 
and  repair  of 
improyements. 


358 


THE  SETTLED  LAND  ACT,  1882. 


ss.  29,  30, 31.  and  repair  the  samey  and,  for  the  purposes  thereof,  on  the 

DfPROYE-     settled  land,  do,  make,  and  use  all  acts,  works,  and  con- 

MENTB.        veniences  proper  for  the  executioD,  maintenance,  repair, 

Executum  and  ^nd  use  thereof,  and  get  and  work  freestone,  limestone. 

Repair  of     ^^^y  gQj^A  and  Other  substances,  and  make  tramways  and 

other  ways,  and  bum  and  make  bricks,  tiles,  and  other 

\  things,  and  cut  down  and  use  timber  and  other  trees  not 

planted  or  left  standing  for  shelter  or  ornament. 

Compare  the  Improvement  of  Land  Act,  1864,  as.  32-34;  and  the 
Agricultural  Holdings  (England)  Act,  1883,  ss.  41,  42. 

But  for  this  s.,  an  equitable  tenant  for  life  (see  Taylor  v.  Ihylor^ 
20  Eq.  297 ;  Be  Wythes,  1893,  2  Ch.  369 ;  Be  Bagoi,  1894, 1  Ch.  177 ; 
Be  Newen,  1894,  2  Ch.  297}  would  not  be  free  to  enter  and  execute 
improvements.  Also,  the  improvements  might  be  such  as,  apart  finom 
the  s.,  a  tenant  for  life  impeachable  for  waste  could  not  execute. 


InipvoveiMfit 

of  Land  Act^ 

1864. 

Extension  of 
27  &  28  Vict, 
c.  114,  s.  9. 


ImpravemerU  of  Land  Acty  1864. 

80.  The  enumeration  of  improyements  contained  in 
section  nine  of  the  Improvement  of  Land  Act^  1864,  is 
hereby  extended  so  as  to  comprise,  subject  and  accord- 
ing to  the  provisions  of  that  Act,  but  only  as  regards 
applications  made  to  the  Land  Commissioners  after  the 
commencement  of  this  Act,  all  improvements  authorized 
by  this  Act 

See  Be  Newton's  S,  K,  W.  N.,  1889,  201 ;  1890,  24. 

Where  improvements  authorized  by  the  Improvement  of  Land  Act, 
1864,  are  not  within  the  S.  L.  A.,  capital  moneys  are  not  applicable 
thereto  under  the  S.  L.  A. :  Be  Lord  OerarcTs  S,  E.,  1893,  3  Ch.  252, 
267  :  and  compare  Be  Vemey's  8,  E.,  1898, 1  Ch.  508. 


CONTRACrS. 

Power  for 
tenant  for  life 
to  enter  into 
contracts. 


•  VIII. — Contracts. 

31,— (1.)  A  tenant  for  life — 

(i.)  May  contract  to  make  any  sale,  exchange^  partition, 
mortgage,  or  charge ;  and 

In  this  s.  enfranchisement  is  not  mentioned.  It  is  included  in  the 
term  sale  by  force  of  s.  3  (ii.),  which  authorizes  the  tenant  for  life 
*'to  sell,  &c.,  so  as  to  effect  an  enfranchisement."  See  also  subs, 
(vi.),  infra. 

For  regulations  respecting  sales,  Sec,  see  s.  4. 
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(ii)  May  vary  or  rescind,  with,  or  without  consideration,        s.  si. 
the  contract,  in  the  like  cases  and  manner  in     co^rsuLcrB. 

which,  if  he  were  absolute  owner  of  the  settled         

land,  he  might  lawfully  vary  or  rescind  the 
samB,  but  so  that  the  contract  as  varied  be  in 
conformity  with  this  Act ;  and  any  such  con- 
sideration, if  paid  in  money,  shall  be  capital 
money  arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and  in  making  1 
the  lease  may  vary  the  terms,  with  or  without  f 
consideration,  but  so  that  the  lease  be  in  con-  [ 
formity  with  this  Act;  and 

See  also  s.  12,  suprh. 

The  consideration  paid  under  this  subs,  for  varying  the  terms  of 
a  lease  would  be  income :  see  Earl  Cowley  v.  Wellesley,  L.  B.  1  Eq. 
660. 

(iy.)  May  accept  a  surrender  of  a  contract  for  a  lease, 
in  like  manner  and  on  the  like  terms  in  and  on 
which  he  might  accept  a  surrender  of  a  lease ; 
and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relative 
to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases,  where 
a  lease  had  been  granted  ;  and 

As  to  the  terms  on  which  a  tenant  for  life  may  accept  a  surrender 
of  a  lease,  see  s.  13. 

(y.)  May  enter  into  a  contract  for  or  relating  to  the 
execution  of  any  improvement  authorized  by 
this  Act,  and  may  yary  or  rescind  the  same ; 
and 

(yi.)  May,  in  any  other  case,  enter  into  a  contract  to 
do  any  act  for  carrying  into  effect  any  of  the 
purposes  of  this  Act,  and  may  vary  or  rescind 
the  same. 

Under  this  subs,  a  tenant  for  life  may  contract,  and,  where  com-  Contracts, 
petent  to  act,  he  is  the  proper  person  to  contract,  as  well  as  to  direct 
investments  of  capital  money.    By  s.  42  the  trustees  are  freed  from 
aU  responsibility  in  adopting  any  such  contract. 
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S.  31. 
CoimtAcra. 


Kotic«  to  S.  L. 
A.  trufteef. 


As  to  Qotioe  of  the  contract  under  s.  45,  see  Duke  of  Marlborough 
V.  8artori$,  32  Gh.  D.  616 ;  Hughes  y.  Fatiogan,  30  L.  B.  Ir.  111. 

(2.)  Every  contract  ahall  be  binding  on  and  shall 
enure  for  the  benefit  of  the  settled  land,  and  shall  be 
enforceable  against  and  by  every  saccessor  in  title  for 
the  time  being  of  the  tenant  for  life,  and  may  be  carried 
into  effect  by  any  snch  successor;  but  so  that  it  may 
be  varied  or  rescinded  by  any  such  successor  in  the  like 
case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself. 

Compare  Davis  ▼.  Harford,  22  Gh.  D.  128. 
Contracts  prior       S.  6  of  S.  L.  A*,  1890,  extends  the  power  to  perform  contracts,  to 
to  aettlement.     ©ontrscts  having  priority  to  the  settlement. 

(3.)  The  Court  may  on  the  application  of  the  tenant 
£6r  life,  or  of  any  such  successor,  or  of  any  person  in- 
terested in  any  contract,  give  directions  respecting  the 
enforcing,  carrying  into  effect,  varying  or  rescinding 
thereof. 


Jurisdiction- 
parties.    * 


Contracts  by 
tenant  in  tail. 


As  to  the  jurisdiction  under  this  subs,  over  third  parties,  see  Be 
AUesbury'e  8.  E.^  42  W.  B.  45. 

For  form  of  application  under  this  subs.,  see  Form  XYII.  Chap. 
VUl.,  i^frh ;  and  for  form  of  Order,  see  Seton,  6th  ed.,  p.  1521. 

(4.)  Any  preliminary  contract  under  this  Act  for  or 
relating  to  a  lease  shall  not  form  part  of  the  title  or 
evidence  of  the  title  of  any  person  to  the  lease,  or  to 
the  benefit  thereof. 

The  contract  under  this  Act  of  a  tenant  in  tail  has  the  same  effect 
as  that  of  a  tenant  for  life  (see  s.  58  (1)  (1.)  )  and  binds  the  successor, 
notwithstanding  that  the  ordinary  contracts  of  a  tenant  in  tall  do  not 
so  bind.  The  ordinary  contract  if  binding  would  defeat  the  successor's 
title  in  like  manner  as  the  contract  of  an  owner  in  fee  simple  (see 
Davis  V.  Harford^  ubi  sup.),  but  under  this  Act  the  contract  enures  for 
the  benefit  of  the  successor. 

This  s.  renders  an  intending  purchaser  or  lessee  or  other  person 
contracting  with  the  tenant  for  life  under  the  powers  given  by  the 
Act,  perfectly  safe  as  regards  performance  of  the  contract.  Every 
successor  of  the  contracting  tenant  for  life  will  be  bound  and  liable  to 
perform  the  contract  in  the  same  way  as  that  tenant  for  life  himself : 
but  a  contract  which  does  not  comply  with  the  requirements  of  the 
Act  is  of  course  no  more  binding  than  a  completed  transaction  which 
does  not :  see  s.  (55)  (3),  infrh,  and  Hughes  v.  Fanagath  30  L.  R.  Ir.  111. 
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For  a  fonn  of  summons  for  liberty  to  enforce  a  contract  under  this      3S.  31,  32. 

8.,  see  Form  XVn.  Chap.  VIIL,  injrh;  and  for  forms  of  Orders,  

Seton  (5th  ed.),  1506, 1521.  Contracts. 

IX. — Miscellaneous  PBoyisiONS.  miscel- 

32.  Where  under  an  Act  incorporating  or  applying,     Provisions. 
wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts,  AppikatTon  of 
1845,  1860,  and  1869,  or  under  the  Settled  Estates  Act,  money  in 
1877,  or  under  any  other  Act,  public,  local,  personal  or  L^dg  cuuIm 
private,  money  is  at  the  commencement  of  this  Act  in  S^ia^yr^*^*** 
Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  be  c  is, 
laid  out  in  the  purchase  of  land  to  be  made  subject  to  I^^q^ ^^^^ 
a  settlement,  then  in  addition  to  any  mode  of  dealing  32  &  33  Vict. 
therewith  authorized  by  the  Act  under  which  the  money  to  &u  Vict. 
is  in  Court,  that  money  may  be  invested  or  applied  as  ^'  ^^' 
capital  money  arising  under  this  Act,  on  the  like  terms, 
if  any,  respecting  costs  and  other  things,  as  nearly  as 
circumstances  admit,  and  (notwithstanding  anything  in 
this  Act)  according  to  the  same  procedure,  as  if  the 
modes   of  investment  or  application  authorized  by  this 
Act  were  authorized  by  the  Act  under  which  the  money 
is  in  Court. 

"  Liable  " :  see  n.  to  next  s. 

Compare  Universities  and  College  Estates  Act,  1898,  s.  6. 

Money  in  Court  arising  from  sale  of  land  inalienably  entailed  by 
Statute  was  ordered  to  be  paid  to  trustees  who  had  been  appointed 
under  s.  38 :  Be  Bolton  Estates  Act,  W.  N.,  1886,  90 ;  52  L.  T.  728. 

This  s.  enables  money  in  Court  under  the  Land  Clauses  Acts  and 
other  similar  Acts  to  be  applied  in  like  manner  as  money  arising  from 
a  sale  imder  this  Act.    The  company  by  whom  the  money  is  paid  in 
will  be  liable  to  pay  the  costs  of  the  application  and  of  the  disposal  of  Costs  of  appli- 
the  money  in  like  manner  as  they  are  liable  to  pay  the  cost  of  rein-  potion  or 
vestment  in  land  or  of  any  other  disposal  of  the  money  authorized  by  ^onev™in*  ° 
the  Act  under  which  the  money  is  paid  in,  including  an  investment  Court. 
in  debenture  stock  under  s.  21  of  this  Act:  Eanbury^s   Trusts^  31 
W.  B.  784 ;  W.  N.,  1883, 116 ;  and  are  also  liable  to  pay  the  costs  of 
a  petition  to  amend  a  scheme  for  expenditure  upon  improvements: 
Be  Sanders,  38  Sol.  J.  478 ;  and  see  Seton  (5th  ed.),  p.  1528,  Form 
2 ;  Be  BeihUhem  Sa  Bridewell  Eosp.,  30  Ch.  D.  541 ;  Be  Waterford  d: 
Limerick  By.  Co,,  1896, 1  Jr.  R.  507  (as  to  costs  of  appointment  of 
trustees  of  compound  settlement).  *  F      i    t* 

Notwithstanding  this  s.  Kay,  J.,  would  not  dispense  with  the  ex-  of  married 
amination  of  a  married  woman  on  an  application  under  s.  50  of  the  woman. 


^ 


362 


THE  SETTLED  LAND  ACT,  1882. 


SS.  32,  33. 


Miscel- 
laneous 
Pbovisions. 


Proceeds  of 
charity  land. 


Payment  out 
to  S.  L.  A. 
trustees. 


S.  E.  A. :  Be  Ardbin's  TrutU,  W.  N.,  1885,  90 ;  but  see  Be  WtunTs 
8.  E.f  W.  N.,  1895,  41.  But  no  examination  ia  necessary  where  ^e 
comes  within  the  M.  W.  P.  A- :  Bidddl  v.  Errington,  26  Ch.  D.  220 ; 
Be  Harris,  28  %b.  171 ;  Be  Batts  S,  E.,  1897,  2  Ch.  65. 

In  the  case  of  Byron's  Charity,  23  Ch.  D.  171,  followed  in  Be 
Bethlehem  dk  Bridewell  HospitalB,  30  Ch.  D.  541  (where  however  the 
only  question  discussed  was  costs) ;  Ex  parte  Jesus  College,  Cambridge, 
W.'n.,  1884,  37;  32  W.  R.  115;  and  in  Ex  parte  Vicar  of  CasOe 
Bytham,  1895,  1  Ch.  348,  it  was  held  that  though  charity  or 
ecclesiastical  land  sold  under  the  Lands  Clauses  Act  was  not  "  settled  " 
within  s.  2  (1)  of  this  Act,  yet,  reading  s.  69  of  that  Act  (within 
which  such  land  is  "  settled  land  ")  with  this  s.,  the  Court  had  juris- 
diction to  apply  the  proceeds  in  Court  of  such  sale,  under  this  s. 

Where  under  a  private  Act  purchase  money  was  paid  into  Court,  the 
Court  appointed  new  trustees  for  the  purposes  of  this  Act  in  place  of 
trustees,  under  a  will  of  the  land  sold,  who  retired,  and  the  money  was 
directed  to  be  jiaid  out  to  the  new  trustees :  Wrighfs  Trusts,  24  Ch.  D. 
662 ;  and  see  note  to  s.  21  (ix.)  sup. 


Application  of  33.  Where,  under    a  settlement,  money   is    in    the 

h!u!^Vf°  hands  of  trustees,  and  is  liable  to  be  Jaid  out  in  the 

trustees  under  purchase  of  land  to  be  ma^~8ubject  to  the  settlement^ 

settiemeDt.  then,  in  addition  to  such  powers  of  dealing  therewith  as 

.  the  trustees  have  independently  of  this  Act,  they  may, 

((frfjf^C  kL^  at  the  option  of  the  tenant  for  life,  invest  or  apply  the 

, »    .  .isame  as  capital  money  arising  under  this  Act. 


Sinking  fund. 


'*  Option." 


Money  in 
Court. 


"Liable  "to  be 
laid  out. 

Money 

bequeathed  to 
be  invested  in 
land. 


A  sinking  fund  created  by  the  settlement  for  repayment  of  moneys 
raised  for  improvements  is  within  this  s. :  Be  Sudbury  Estates,  1893, 
3  Ch.  74. 

This  s.  should  b^  read  with  s.  60,  in/rh ;  the  trustees  will  have  dis- 
cretion duriug  a  minority :  Be  Duke  of  Newcastle,  24  Ch.  D.  129, 139 ; 
and  as  to  powers  independent  of  the  Act,  see  S.  C.  See  also,  as  to 
the  option  of  the  tenant  for  life.  Be  Gee,  W.  N.,  1895, 90 ;  64  L.  J. 
Ch.  606.    Compare  notes  to  s.  22  (2)  (4). 

"  In  the  hands  of  trustees  " :  the  s.  applies,  though  the  money  be  in 
fact  in  Court:  Clarke  y.  Tyiomton,  35  Ch.  D.  306,  314;  and  see  Pyne 
V.  Phillips,  W.  N.,  1895,  8. 

"  Liable,'*  i.e.  whether  under  a  positive  direction,  or  a  mere  power : 
Be  HUl,  1896, 1  Ch.  962 ;  Be  Soltau,  1898,  2  Ch.  629. 

This  8.  makes  the  powers  given  by  the  Act,  as  to  disposal  of  capital 
money,  applicable  to  all  money  in  the  hands  of  trustees  liable  to  be 
laid  out  in  land,  whether  before  or  after  the  commencement  of  the 
Act ;  and  though  s.  2  (1)  defines  **  settlement  **  as  an  instrument  by 
which  '*  land  stands  limited,**  &c.,  it  is  not  material  that  the  money 
did  not  arise  from  the  sale  of  land,  but  was  money  originally  bequeathed 
in  trust  to  be  laid  out  in  the  purchase  of  land  to  be  settled :  MackensU^t 
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TrwU,  23  Ch.  D.  750;  Be  Mundy's  8.  E.,  1891, 1  Oh.  399 ;  see  also      SS.  33,  34. 

Be  Byng'B  S,  E,,  1892,  2  Ch.  219.    This  seems  in  accordance  with  

the  old  rule  that  money  liable  to  be  laid  out  in  the  purchase  of  land        Miscel- 
IS  to  be  considered  as  land,  therefore  a  settlement  of  the  money  in  this     Provisions. 

manner  is  to  be  considered  as  a  settlement  of  land.     The  purchase  of  

land  may  be  deferred,  and  an  interim  investment  made  under  s.  21 
(i.):  Be  Mdberly,  33  Ch.  D.  455;  even  in  the  case  of  money  be- 
queathed on  trust  for  immediate  investment  in  land :  Be  Macke7izie*8 
Trusts,  23  ib.  750 ;  Be  Tennant,  40  Ch.  D.  594  (in  which  latter  case 
there  had  been  an  order  made  for  investment  in  Consols  until  the 
money  could  be  invested  under  S.  E.  A.,  s.  34). 

The  effect  of  this  s.  is  to  free  all  money  liable  to  investment  in  land  Enlargement 
from  any  particular  restriction  as  to  the  land  to  be  purchased,  as,  for  ^^  Powers, 
instance,  that  it  should  be  in  a  particular  county ;  see  Be  Hill,  1896, 
1  Ch.  962.    The  power  of  investment  in  land  is  enlarged  as  well  as 
the  power  of  interim  investment  or  other  application  (s.  21). 

This  8.  has  been  held  to  apply  though  there  was  no  tenant  for  life  :  No  tenant 
Be  Tessyman's  8,  E.,  42  Sol.  J.  96.  for  life. 

34,  Where  capital  money  arising  under  this  Act  is  Application  of 
purchase-money  paid  in  respect  of  a  lease  for  years,  or  ™r  kLe^r 
life,  or  years  determinable  on  life,  or  in  respect  of  any  reversion. 
other  estate  or  interest  in  land  less  than  the  fee  simple, 
or  in  respect  of  a  reversion  dependent  on  any  such  lease, 
estate,  or  interest,  the  trustees  of  the  settlement  or  the 
Court,  as  the  case  may  be,  and  in  the  case  of  the  Court 
on  the  application  of  any  party  interested  in  that  money, 
may,  notwithstanding  anything  in  this  Act,  require  aud 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and 
paid  in  such  a  manner  as,  in  the  judgment  of  the  trustees 
or  of  the  Court,  as  the  case  may  be,  will  give  to  the 
parties  interested  in  that  money  the  like  benefit  there- 
from as  they  might  lawfully  have  had  from  the  lease, 
estate,  interest,  or  reversion  in  respect  whereof  the  money 
was  paid,  or  as  near  thereto  as  may  be. 

Where  a  tenant  for  life  is  entitled  to  the  rent  of  leaseholds  for  a 
short  term  he  would  he  injured  by  a  sale  if  he  only  received  the 
income  of  the  proceeds,  and  where  the  reversion  on  a  lease  is  sold  he 
may  be  benefited.  This  s.  provides  for  the  adjustment  of  the  rights 
of  the  tenant  for  life  and  remainderman  notwithstanding  the  sale. 
See  on  this  s..  Be  Qriffiih's  WiU,  49  L.  T.,  161. 

This  s.  is  only  put  in  force  either  on  an  application  by  the  trustees  Operative  only 
or  some  person  interested,  or,  as  to  money  in  Court,  when  the  Court  ^hen  enforced. 
is  asked  to  deal  with  the  money,  or  income.    The  trustees  are  not 
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SS.  34,  35. 

MlSCEL- 

LAMIBOUS 

PBOYIBIOIIS. 


Apportion- 
ment between 
sucoeesive 
owners. 


bound  to  take  any  proceeding  to  prevent  a  tenant  for  life  taking  the 
whole  income  of  the  proceeds  of  a  reversion  (see  s.  42),  Bat  upcm  a 
sale  of  a  freehold  revendon  with  ground  rents,  the  proceeds  bung 
invested  by  the  trustees  in  leaseholds,  thereby  increasing  the  income 
of  the  tenant  for  life;  and  the  trustees  on  the  application  of  the 
remainderman,  being  willing  to  exercise  their  discretion,  Ghitty,  J., 
held,  that  the  Court  had  jurisdiction  under  this  s. :  Re  Bowyers'  8.  E^ 
W.  N,,  1892, 48.  The  s.  does  not  seem  to  apply  where  the  fee  simple 
in  possession  is  sold,  and  the  proceeds  invested  in  leaseholds,  a.  21 
(viii.) ;  but  the  transaction  might  be  such  as  to  come  under  s.  53. 

For  the  principle  on  which  apportionment  of  the  purehase-money 
and  income  between  tenant  for  life  and  remainderman  is  made  on  a 
sale  of  leaseholds  for  years,  see  Re  PhUlips^  6  Eq.  250 ;  Seton  (5th 
ed.),  p.  2031 ;  Askew  v.  Woodhead,  14  Oh.  D.  27 ;  Re  Hunfs  Estate^ 
W.  N.,  1884)  181 ;  and  of  reversions  on  leases,  see  Re  WooUan's  Estate^ 
L.  R.  1  Eq.  589 ;  Re  Mette's  Estate,  tb.  7  Eq.  72 ;  Re  Wilkes'  Estctie, 
16  Ch.  D.  597 ;  CottreU  v.  CottreU,  28  ib.  628 ;  Re  QrifflOCs  WiU,  49 
L.  T.  161;  Re  Batoyer^  S.  E.,  vbi  suprh.  On  the  sale  of  renewable 
leaseholds  no  apportionment  was  made  in  Re  Barber,  18  Oh.  D.  624, 
and  the  oases  there  followed.  As  to  apportionment  of  money  paid  for 
minerals  severed  by  a  stranger,  see  Re  Barrington^  33  Oh.  D.  523 ; 
Re  Rohinson,  1891,  3  Ch.  129. 

For  a  form  of  summons  for  the  application  of  money  paid  into  Court 
on  the  sale  of  a  lease  or  reversion,  see  Form  XVIIL  Chap.  Vill^ 
ir^rh;  and  of  Order,  Seton  (5th  ed.),  1523.  As  to  servioe  of  the 
application,  see  r.  4,  Chap.  VIII. 

For  the  bearing  of  this  s.  on  the  case  of  a  sale  by  a  tenant  for  life 
who  has  incumbered  his  life  estate  to  the  full  value,  see  Re  SdirighPs 
S.  E.,  33  Ch.  D.  429,  440. 

Cutting  and  36. — (1.)  Where  a  tenant  for  life  is  impeachable  for 

imd  part  ™f  *'*  waste  in  respect  of  timber,  and  there  is  on  the  settled 

proceeds  to  be    land  timber  ripe  and  fit  for  cutting,  the  tenant  for  life, 

on  obtaining  the  consent  of  the  trustees  of  the  settlement 

or  an  order  of  the  Court,  may  out  and  sell  that  timber, 

or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale 
shall  be  set  aside  as  and  be  capital  money  arising  under 
this  Act,  and  the  other  fourth  part  shall  go  as  rents  and 
profita 

Compare  s.  28  (2),  suprh. 

As  to  what  is  "  timber,"  see  Honytoood  v.  E.y  18  Eq.  306,  309. 

See  Duke  of  Newcastle's  Estates,  31  W.  R.  782 ;  W.  N.,  1883,  99. 

Before  this  Act  it  was  necessary  for  a  tenant  for  life  impeachable  for 
waste  to  commence  an  action  in  order  to  have  ripe  timber  cut  under 
the  direction  of  the  Conrt ;  but  see  as  to  his  rights  in  the  case  of  a 


"  Timber 
estates." 
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'*  timber  estate,"  Dcuhwood  v.  MagntaCf  1891^  3  Ch.  306.    The  course      SS.  35,  36. 

was  to  invest  the  whole  proceeds^  and  give  him  no  part  of  the  capital,  

but  only  the  income.    This  s.  following  the  principle  as  to  mineral        Misceit 
rents  (see  s.  11)  gives  him  one-fourth  of  the  capital.  Fbovisions. 

This  s.  does  not  enable  a  tenant  for  life  who  is  entitled  to  cut  and  

sell  timber  for  his  own  use,  to  receive  for  his  own  use  the  valuation 
price  of  uncut  timber  sold  with  the  estate  under  this  Act :  Be  LleweUin^ 
37  Ch.  D.  317 ;  and  see  CockereU  v.  Cholmeley,  1  Clark  &  Fin.  60. 

For  forms  of  summons  under  this  s.  see  Forms  VI.  and  VII.,  Chap. 
VIIL,  in/rh ;  and  for  forms  of  Orders,  Seton  (6th  ed.),  1519, 1521. 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  Proceedings 
action,  defence,  petition  to  Parliament,  parliamentary  or'recevery*^of 
opposition,  or  other  proceeding  taken  or  proposed  to  be  ^^^^  settled  or 
taken  for  protection  of  settled  land,  or  of  any  action  or  settled. 
proceeding  taken  or  proposed  to  be  taken  for  recovery  of 
land  being  or  alleged  to  be  subject  to  a  settlement,  and 
may  direct  that  any  costs,  charges,  or  expenses  incurred 
or  to  be  incurred  in  relation  thereto,  or  any  part  thereof, 
be  paid  out  of  property  subject  to  the  settlement. 

Bee  also  s.  47,  in/rh. 

Before  this  Act,  and  subject  to  8.  E.  A.,  s.  17  (see  Be  WUlan'a  Costs  of 
S.  E.t  46  L.  T,  745),  the  whole  cost  of  defending  or  bringing  actions  action*,  &c. 
of  ejectment  in  respect  of  settled  land,  or  preserving  property  from 
deterioration  by  a  nuisance  on  adjoining  land,  such  as  a  sewage  farm, 
fell  on  the  tenant  for  life.  Where  there  was  money  in  Court  liable  to 
be  laid  out  in  land,  the  Court  often  repaid  the  tenant  for  life  the  cost 
incurred  by  him,  but  the  Court  had  no  jurisdiction  to  charge  the  land : 
see  Be  Ormrod's  8.  E,,  1892,  2  Ch.  318,  325.  This  s.  gives  the 
power.  It  replaces  and  supplements  S.  E.  A.,  s.  17,  now  repealed, 
see  schedule  to  this  Act. 

In  Be  Jone»j  31  W.  B.  399,  the  Court  sanctioned  the  raising  of 
money  for  discharging  the  costs  of  an  action  by  an  infant  tenant  in  tail 
for  the  benefit  of  the  settled  estates :  and  see  Be  Llewdlin.  37  Ch.  D. 
317.  In  Stafford  v.  Boherts^  52  L.  J.  Ch.  50,  where  there  were  legal 
limitations  in  favour  of  the  plaintiff  for  life  with  remainder  to  an  infant 
tenant  in  tail,  the  Court  refused  to  order  payment  out  of  the  estate  o( 
the  costs  of  an  Act  to  enable  a  sale,  whether  the  application  succeeded 
or  not,  following  Dunne  v.  Dunne,  7  D.  M.  &  G.  207,  213,  but 
sanctioned  an  application  for  the  Act,  the  tenant  for  life  paying  the 
costs  unless  the  Act  directed  otherwise.  In  such  a  case  the  Court  has 
no  power  to  charge  the  land. 

Proceedings  in  the  House  of  Lords  to  establish  a  claim  to  a  Peerage 
carrying  with  it  the  title  to  land,  are  within  this  s. :  Be  Earl  of 
Aylesford^  32  Ch.  D.  162 ;  see  also  on  this  s.  Be  Twyford  Abbey  8,  E.^ 
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Lunacy. 


30  W.  R.  268 ;  More  ▼.  More,  37  %b.  414 ;  Re  Earl  De  la  Warr's  S.  £, 
16  Ch.  D.  587  ;  Be  Navan  &  Kingscourt  By.  Co.,  21  L.  R.  Ir.  369. 

As  to  the  powers  of  the  Ooxai  in  Lunacy  in  relation  to  this  s.,  see 
Be  Blake,  39  Sol.  J.,  330,  and  s.  62,  infrh. 

For  form  of  order  authorizing  costs  mentioned  in  this  s.,  see  Seton 
(6th  ed.),  1529  (the  order  in  Be  Earl  of  AyUeford^sup.) ;  and  query  1479 
(order  in  Austen  v.  Collins,  reported  54  L.  T.  903 ;  W.  K.,  1886, 91). 


HeirloomB.  87. — (1.)  Where  personal  chattels  are  settled  on  tnist 

so  as  to  deyolve  with  land  nntil  a  tenant  in  tail  by  par- 
chase  is  bom  or  attains  the  age  of  twenty-one  years,  or  so 
as  otherwise  to  vest  in  some  person  becoming  entitled  to 
an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant 
for  life  of  the  land  may  sell  the  chattels  or  any  of  them. 
^^  J^^^'Z^^'Jt .     (2.)  The  money  arising  by  the  sale  shall  be  capital 

money  arising  under  this  Act,  and  shall  be  paid,  invested, 
or  applied  and  otherwise  dealt  with  in  like  manner  in  all 
respects  as  by  this  Act  directed  with  respect  to  other 
capital  money  arising  under  this  Act,  or  may  be  invested 
in  the  purchase  of  other  chattels,  of  the  same  or  any 
other  nature,  which,  when  purchased,  shall  be  settled  and 
held  on  the  same  trusts,  and  shall  devolve  in  the  same 
manner  as  the  chattels  sold. 

(3.)  A  sale  t)r  purchase  of  chattels  under  this  section 
shall  not  be  made  without  an  order  of  the  Court 


Sales  of 
heirlooms. 


£x  post  facto 
order. 


Tenant  in  tail 

indefeaaibly 

entitled. 


The  Court  had  no  jurisdiction  to  sell  heirlooms  simply  on  the  ground 
of  convenience :  D^Eyncourt  v.  Gregory,  3  Ch.  D.  635. 

Sales  of  heirlooms  were  ordered  under  this  s.  in  Be  Brown,  27  Ch.  D. 
179;  Be  Houghton,  30  tb,  102;  Be  Duke  of  Marlborough,  ib,  128; 
32  i6.  1;  Be  Bivett-Camac,  30  t*.  136;  Broume  v.  Coains,  W.  N^ 
1890,  78 ;  Be  Earl  of  Badiior'e  Will,  45  Ch.  D.  402 ;  but  refused  in 
Be  Beaumont,  58  L.  T.  916 ;  Be  Hope's  Settlement,  9  T.  L.  R.  506 ;  Et 
Fetherstonhaugh,  42  Sol.  J.  198. 

An  order,  to  sanction  the  sale  of  heirlooms  already  sold,  will  not 
be  made :  Be  Ames,  1893,  2  Ch.  479 ;  bnt  in  that  case  the  Court,  on 
the  ground  that  the  sale  was  advantageous,  directed  the  trustees  not 
to  take  steps  for  their  recovery. 

It  is  conceived  that  where  heirlooms  are  iudefeasibly  vested  in  a 
tenant  in  tail,  subject  only  to  some  preceding  life  interest  or  interests, 
the  powers  of  this  s.  do  not  come  to  an  end ;  but  see  Be  Duke  of 
Marlborough,  30  Ch.  D.  127,  at  p.  134 ;  32  ib.  1,  at  p.  11.  The  Court 
would  certainly,  however,  in  giviug  its  sanction  under  the  s.,  pay 
regard  to  his  interest  in  remainder :  see  S.  C,  and  Be  Earl  of  Badnor^' 
Will,  ubi  sup. 
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heirs  of  the  hody,  heing  an  incorporeal  hereditament,  is  '*  land  "  within  

the  meaning  of  this  s.,  so  that  heirlooms  settled  to  go  along  with  it  can        Miscel- 
be  sold :  Re  Bivett-Carnac,  30  Ch.  D.  136.  pJ^vmons. 

A  trustee  with  power  of  sale  of  land  is  a  trustee  for  the  purposes  of  

this  s. :  Constable  y.  Constable,  32  Ch.  D.  233.  Title  of 

Incumbrances  discharged  out  of  the  proceeds  of  heirlooms  need  not   '^^'^°°^* 
be  kept  on  foot  for  the  benefit  of  an  infant  remainderman  in  whom  ^^^  ^^^^^ 
the  heirlooms,  if  not  sold,  would  have  vested  at  twenty-one:  Be  i„-    'u 
Duke  of  Marlborough,  ubi  sup. 

As  to  family  charges,  from  which  heirlooms  were  free,  not  attacliing 
on  land  purchased  with  proceeds  of  their  sale  under  this  s.,  see  Be  Duke 
cf  Marlborough  and  Queen  Anne's  Bounty,  1897, 1  Ch.  712. 

As  to  Estate  Duty  attaching  on  sale  of  heirlooms  of  national   Estate  Duty, 
scientific  or  historic  interest— which  are  exempt  from  duty,  during 
the  oontinnance  of  the  settlement,  under  s.  20  of  the  Finance  Act, 
1896— see  that  s. 

For  forms  of  summons  under  this  s.,  see  Forms  VI.  and  YIL,  Chap. 
VIIL,  infrh ;  and  of  Orders,  Setofi  (6th  ed.),  1619-20. 


JL ."—  J.  BUSTEES.  Trustees. 


38. — (1.)'  If  ftt  fl^y  time  there  are  no  trustees  of  a  Appointment 
settlement  within  the  definition  in  this  Act,  or  where  in  Court.*  ^^  ^ 
any  other  case  it  is  expedient,  for  purposes  of  this  Act, 
that  new  trustees  of  a  settlement  be  appointed,  the  Court 
may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for 
life  or  of  any  other  person  having,  under  the  settlement, 
an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of 
his  testamentary  or  other  guardian,  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement 
for  purposes  of  this  Act. 

(2.)  The  persons  so  appointed,  and  the  survivors  and 
sarvivor  of  them,  while  continuing  to  be  trustees  or 
trustee,  and,  until  the  appointment  of  new  trustees,  the 
personal  representatives  or  representative  for  the  time 
being  of  the  last  surviving  or  continuing  trustee,  shall 
*  for  purposes  of  this  Act,  become  and  be  the  trustees  or 
tmstee  of  the  settlement. 


This  s.  must  be  read  with  S.  L.  A.,  1890,  s.  16. 
See  also  s.  60,  in/rh,  and  T.  A.,  s.  47. 
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S.  38. 

TftUBTEBB. 

Trtistees  for 
pnrposea  of 
the  Act. 


Trustees  of 
"compoand 
settlement." 

Number  of 
trustees. 


Single  trustee. 


Who 
appointed. 


The  settlement,  if  made  before  this  Act,  may  give  to  trustees  a 
power  of,  or  trust  for,  sale,  falling  within  the  requirements 'of  this 
Act,  or  of  S.  L.  A.,  1890,  and  then  they,  or  their  successors  in  office, 
will  be  trustees  for  tiie  purposes  of  the  S.  L.  A.'s.  No  oibers  will  be 
trustees  for  those  purposes.  The  settlement,  if  made  after  the  Act, 
may  contain  a  similar  power  or  trust,  or  may  declare  certain  persoDS 
trustees  for  the  purposes  of  the  Act.  The  trustees  in  all  these  cases 
will  be  trustees  for  the  purposes  of  the  Acts  (s.  2  (8) ),  and,  heisg 
trustees  of  the  settlement,  the  tenant  for  life,  if  power  is  giyen  to  him 
for  the  purpose,  can  appoint  new  trustees.  As  to  the  appointment  of 
new  trustees,  see  T.  A.,  ss.  10,  47.  If  these  trustees,  whether  origiiud 
or  substituted,  are  willing  to  assist  the  tenant  for  Hfe  in  putting  in 
force  the  powers  of  this  Act,  an  application  to  the  Court  under  this 
s.  is  unnecessary.  But  if  they  refuse  to  assist,  or  if  there  are  no 
trustees,  an  application  to  the  Court  for  the  appointment  of  trustees 
is  necessary,  and  it  is  conceived  that  the  Court  would  require  the 
refusing  trustees,  if  any,  to  be  served  (see  s.  46  (5)  ).  It  is  proper,  in 
the  interest  of  remaindermen,  not  to  allow  the  tenant  for  life  to  appoint 
trustees  for  the  purposes  of  the  Act  unless  empowered  to  do  so  by  the 
settlement.  The  tenant  for  life  having  full  power  to  sell  without  any 
sanction  by  the  Court,  it  is  conceived  that  the  Court  will  in  every 
case  appoint  trustees  on  an  application  by  the  tenant  for  life  where 
there  are  refusing  trustees  as  well  as  where  there  are  no  trustees ; 
except  perhaps  where  the  Court  is  satisfied  that  a  sale  is  impossible : 
WUliama  v.  Jenkins^  W.  N.,  1894, 176.  The  only  duty  of  the  Court 
will  be  to  see  that  the  persons  to  be  appointed  are  fit  and  proper 
persons. 

As  to  appointing  trustees  of  a  compoimd  settlement,  see  cases  cited 
in  last  para,  of  note  to  s.  2  (8) ;  and  Be  Mundy  &  Boper,  1899, 
1  Ch.  276. 

There  must  be  at  least  two  trustees  unless  the  settlement  authorizes 
one  alone  to  receive  capital  money  (see  ss.  39  and  46  (2)  ).  Where  in 
a  settlement  before  the  Act  the  power  of  sale  is  given  to  the  survivor 
of  two  or  more  trustees  this  will  be  a  sufficient  iiuthority :  GamtU 
Orme  &  Hargreaves'  C<mtract^  26  Ch.  D.  696 ;  32  W.  B.  313,  as  to 
which  case  see  note  to  s.  46.  In  a  settlement  made  after  the  Act 
there  should,  if  so  desired,  be  not  only  an  express  authority  to  a  sole 
trustee  to  act  generally  for  the  purposes  of  the  Act,  but  also  an 
express  authority  to  him  to  receive  capital  money  arising  under  the 
Act    See,  however,  T.  A.,  ss.  20,  22. 

Trustees,  for  purposes  of  the  Act,  of  settled  land  in  England,  and 
resident  there,  were  appointed,  by  the  Irish  Court,  trustees  for  purposes 
of  the  Act,  of  Irish  land,  settled  on  the  same  limitations:  Be 
Maberl^g  8.  JS.,  19  L.  B.  Ir.  341 ;  and  see  Be  Simpson,  1897, 1  Ch. 
266,  where  trustees  in  New  South  Wales  were  appointed;  and 
compare  Be  Freeman*s  Settlement,  37  Ch.  D.  148 ;  Be  lAoyd,  64  L.  T. 
643. 

In  Ireland  trustees  were  appointed  under  this  s.  to  enable  a  sale, 
where  the  trustees  of  the  settlement  had  a  power  of  sale,  subject  to 
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the  consent,  not  obtainable,  of  a  person  other  than  the  tenant  for  life  :       ss.  38,  39. 
Re  Johntton^s  Settlement,  17  L.  R.  Ir.  172 ;  but  see  n.  to  s.  2  (8).  

A  tenant  for  life  nmy  propjse  for  appointment  other  persons  than       Tbuotebs. 
the  original  trustees  of  a  will :  Be  Nicholas,  W.  N.,  1894, 166. 

The  Court  will  not  appoint  the  tenant  for  life,  or  a  person  who  Who  not 
might  become  tenant  for  life,  to  be  trustee :  Harrop's  Trust,  24  Ch.   »PPointed 
D.  717,  719 ;  but  see  Tempest  y.  Camoys,  W.  N.,  1888,  17 ;  nor  bis   *'*"*««• 
solicitor :  Wheelwright  v.  Walker,  23  Ch.  D.  763,  though  he  was  so 
appointed  by  the  settlement :  Re  Kemp,  24  Cb.  D.  485 ;  but  see  Re 
Marquis  of  AHesbwry  &  Lord  Iveagh,  1893,  2  Ch.  360 ;   nor  two 
persons  nearly  related  to  each  other  :  Re  Knoufles,  27  Ch.  D.  707 ;  and 
see  Be  Earl  of  Stamford,  1896, 1  Ch.  288 ;  Re  Norris,  27  Ch.  P.  333, 
from  which  it  appears  that  such  appointments,  if  made  out  of  Court, 
are  not  invalid ;  nor  will  it  (in  Lreland)  make  any  appointment  unless 
satisfied  that  it  is  beneficial  to  all  persons  interested :  senible,  Burke  v. 
Gore,  13  L.  R.  Ir.  367.    But  the  Act  seems  to  have  been  construed  in 
a  rather  more  confined  manner  in  Ireland  than  in  England. 

Where  there  is  capital  money  in  Court,  it  may  make  an  order  under  Money  in 
this  8. :  see  Re  Wright's  Trusts,  24  Ch.  D.  662 ;  Re  Harrop's  Trusts,  ib.  court. 
717  ;  also  S.  L.  A.,  1890,  s.  14. 

As  to  application  for  the  appointment  of  trustees  and  service  of  the   Application, 
application,  see  Chap.  VIII.,  infrh  ;  and  for  form  of  summons,  see  ib,   ^^w  made. 
Form  XIX.  rr.  2, 4. 

In  a  proper  case,  the  summons  will  be  ordered  to  be  served  on  the 
remainderman,  or  his  assignee :   Wheelwright  v.  Walker,  vbi  suprh. 

For  Forms  of  Orders :  see  Seton  (5th  ed.),  1612-13,  1515 ;  Re 
Simpson,  1897, 1  Ch.  256,  259. 

And  as  to  the  effect  of  a  pending  suit  relating  to  the  settlement  on 
the  power  given  by  this  s.,  see  Re  Parry,  W.  N.,  1884,  43 ;  Cardigan 
V.  Curzcm-Howe,  30  Ch,  D.  539. 

The   Commissioners  of  Inland   Revenue  do  not  require  that  an   Stamp  on 
appointment  of  trustees  under  this  s.  should  bear  a  10s.  stamp  where   appointment, 
there  had  previously  been  no  trustee  for  the  purposes  of  the  Act :  Re 
Potter,  W.  N.,  1889,  69 ;  but  see  Be  Kennaway,  ib.  70. 

39. — (1.)  Notwithstanding  any  thing  in  this  Act,  capital  Number  of 
money  arising  under  this  Act  shall  not  be  paid  to  fewer  ^ct.  ^^^ 
than  two  persons  as  trustees  of  a  settlement,  unless  the 
settlement  authorizes  the  receipt  of  capital  trust  money 
of  the  settlement  by  one  trustee. 

In  the  case  of  settlements  executed  before  this  Act,  but  after  the  Power  to  give 
Act  23  &  24  Vict.  c.  145,  there  may  not  be  an  express  clause  autho-  receipt, 
rizing  a  surviving  or  sole  trustee  to  give  a  receipt,  but  that  Act  as  to 
settlements  to  which  it  applies,  and  T.  A.,  s.  20,  re-enacting  C.  A;, 
8.  36,  as  to  all  settlements,  supplies  the  clause  where  a  sole  trustee 
is  authorized  to  sell  and  brings  the  case  within  this  s. :  Oamett 
Orme  and  Hargreaves'  Contract,  25  Ch.  D.  595,  as  to  which  see  note 
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SS.  39,  40,41.  to  8.  45;  and  see  T.  A.,  s.  22;  8.  L.  A.,  a.  38  (2);  Be  Earl  Bainoi't 

Wm,  45  Ch.  D.  402,  413. 

Trustees. 

—  (2.)  Subject  thereto,  the  proyisions  of  this  Act  referring 
to  the  trustees  of  a  settlement  apply  to  the  sumying  or 
continuing  trustees  or  trustee  of  the  settlement  for  the 
time  being. 

This  8.  follows  the  praciioe  of  the  Court,  which  does  not  usually  pay 

out  money  to  a  single  trustee. 
RaprMenta-  It  is  conceived  that  the  prohibition  against  paying  to  fewer  than 

tire  of  snr-        ^^^  applies  to  the  case  of  a  sole  personal  representative  of  a  suryiving 
Yiving  rns         trustee  (see  s.  38  (2)},  so  that  a  sole  executor  or  administrator  conld 

not  give  a  discharge.    The  word  "representative  "  in  tha singular  m 

the  next  s.  applies  to  the  case  where  the  settlement  authorizes  a  sole 

trustee  to  act. 


TnistMs' 
receipts. 


Protection  of 
each  trustee 
indiridually. 


40.  The  receipt  in  writing  of  the  trustees  of  a  settle- 
menty  or  where  one  trustee  is  empowered  to  act,  of  one 
trustee,  or  of  the  personal  representatiyes  or  representa- 
tive of  the  last  suryiying  or  continuing  trustee  for  any 
money  or  securities,  paid  or  transferred  to  the  trustees, 
trustee,  representatiyes,  or  representatiye,  as  the  case 
may  be,  effectually  discharges  the  payer  or  transferor 
therefrom,  and  from  being  bound  to  see  to  the  application 
or  being  answerable  for  any  loss  or  misapplication  thereof, 
and,  in  case  of  a  mortgagee  or  other  person  adyancing 
money,  from  being  concerned  to  see  that  any  money 
advanced  by  him  is  wanted  for  any  purpose  of  this  Act, 
or  that  no  more  than  is  wanted  is  raised. 

See  Pyne  v.  FhiUipa,  W.  N.,  1896, 8. 

See  note  to  last  s.  as  to  tht)  meaning  of  "  representative "  in  the 
singular. 

This  power  to  give  receipts  necessarily  applies  to  trustees  appointed 
hy  the  Court  under  s.  38  (CooJces  v.  Gookes,  34  Ch.  D.  498),  otherwise 
no  sale  could  be  made  except  on  payment  into  Court. 

As  to  receipts  by  agents,  see  T.  A.,  s.  17. 

41.  Each  person  who  is  for  the  time  being  trustee  of 
a  settlement  is  answerable  for  what  he  actually  receives 
only,  notwithstanding  his  signing  any  receipt  for  con- 
formity, and  in  respect  of  his  own  acts,  receipts,  and 
defaults  only,  and  is  not  answerable  in  respect  of  those 
of  any  other  trustee,  or  of  any  banker,  broker,  or  other 
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trostees 
generally. 


4^  mJ^ 


person,  or  for  the  insufficiency  or  deficiency  of  any  seen-  ss.  4i,  42,  43. 
rities,  or  for  any  loss  not  happening  through  his   own      trusi^. 
wilful  default  — 

Compare  T.  A.,  8. 24. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  Protection  of 
not  liable  for  giving  any  consent,  or  for  not  making, 
bringing,  taking,  or  doing  any  snch  application,  action, 
proceeding,  or  thing,  as  they  might  make,  bring,  take,  or 
do ;  and  in  case  of  purchase  of  land  with  capital  money 
arising  under  this  Act,  or  of  an'  exchange,  partition,  or 
lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety 
of  the  purchase,  exchange,  partition,  or  lease,  or  answer- 
able as  regards  any  price,  consideration,  or  fine,  and  are 
not  liable  to  see  to  or  answerable  for  the  investigation  of 
the  title,  or  answerable  for  a  conveyance  of  land,  if  the 
conveyance  purports  to  convey  the  land  in  the  proper 
mode,  or  liable  in  respect  of  purchase-money  paid  by 
them  by  direction  of  the  tenant  for  life  to  any  person 
joining  in  the  conveyance  as  a  conveying  party,  or  as 
giving  a  receipt  for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  money  paid  by  them 
by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease. 

The  resalt  of  the  two  last  precediDg  bs.  seems  to  be  that  trustees 
are  free  from  all  responsibility  of  any  kind  except  to  take  care  of  the 
money  paid  to  them  and  to  see  that  the  investment  or  application 
under  s.  21  (i.),  (ii.),  (iiiO>  C^')»(^*)>  ^^^  (^O*  ^^  money  in  their  hands 
is  proper  (see  also  Haiiea  v.  RumUy  38  Ch.  D.  334, 344).  When  the 
money  is  to  be  re-invested  in  land  they  are  expressly  exempted  from 
any  responsibility  as  to  the  propriety  of  the  purchase,  the  validity  of 
the  title,  or  the  form  of  conveyance  if  it  purports  to  convey  the  land 
in  the  proper  mode.  In  parting  with  the  purchase-money  they  have 
only  to  see  that  they  pay  it,  by  direction  of  the  tenant  for  life,  to  some 
person  who  appears  to  join  in  the  conveyance  for  some  necessary  or 
proper  purpose.  There  ought,  therefore,  to  be  no  difficulty  in  procuring 
trustees  for  the  purposes  of  the  Act.  As  to  a  conveyance  "  in  the 
mode ''  referred  to  in  this  s.,  see  s.  24. 

48.  The  trustees  of  a  settlement  may  reimburse  them-  Trustees'  re- 

selves  or  pay  and  discharge  out  of  the  trust  property  all  *™  ''"«"«°** 

expenses  properly  incarred  by  them. 
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93.  43,  44,  45. 

Trustees. 

Rtference  of 
differencei  to 
Court. 


Notice  to 
trusteei. 


Compare  T.  A.,  s.  24. 

44.  If  at  any  time  a  difference  arises  between  a  tenant 
for  life  and  the  trustees  of  the  settlement,  respecting  the 
exercise  of  any  of  the  powers  of  this  Act»  or  respecting 
any  matter  relating  thereto,  the  Court  may,  on  the  appli- 
cation of  either  party,  give  sach  directions  respectmg 
the  matter  in  difference,  and  respecting  the  costs  of  the 
application,  as  the  Court  thinks  fit. 

See  also  b.  46  (6),  ii^h,  and  d.  thereto. 

As  to  the  nature  of  the  differences  included  in  this  s.,  see  Whed- 
wrtghi  v.  Walker,  23  Gh.  D.  762 ;  ffcUten  y.  BtuseU,  38  ib,  344. 

For  form  of  summons  for  a  declaration  under  this  s.,  see  Form  XX., 
Chap,  y  III.,  i^frh ;  and  as  to  serv^ioe  of  the  summons,  r.  4,  tb, 

45. — (1.)  A  tenant  for  life  when  intending  to  make  a 
sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall 
give  notice  of  his  intention  in  that  behalf  to  each  of  the 
trustees  of  the  settlement,  by  posting  registered  letters, 
containing  the  notice,  addressed  to  the  trustees,  seyeraUy, 
each  at  his  usual  or  last  known  place  of  abode  in  the 
United  Kingdom,  and  shall  give  like  notice  to  the 
solicitor  for  the  trustees,  if  any  such  solicitor  is  known 
to  the  tenant  for  life,  by  posting  a  registered  letter  con- 
taining the  notice,  addressed  to  the  solicitor  at  his  plaoe 
of  business  in  the  United  Kingdom,  eyery  letter  under 
this  section  being  posted  not  less  than  one  month  before 
the  making  by  the  tenant  for  life  of  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for 
the  same. 

(2.)  Proyided  that  at  the  date  of  notice  giyen  the 
number  of  trustees  shall  not  be  less  than  two,  unless  a 
contrary  intention  is  expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  fiaith  with  the  tenant  for 
life  is  not  concerned  to  inquire  respecting  the  giying  of 
any  such  notice  as  is  required  by  this  section. 

This  s.  must  he  read  with  S.  L.  A.,  1884,  s.  5 ;  and  B.  L.  A.,  1890, 

8.  7  (i.). 

47  ft  48  Vict.         By  S.  L.  A.,  1884,  s.  5  (which  cancels  the  decision  Be  Bay,  25 

c  18, 8.  5.  Q\^^  D^  464),  the  notice  may  he  in  general  terms  except  as  to  a  mort^ 

Geoeral  notice,   gage  or  charge,  and  may  he  wuved  hy  a  trustee.    Notice  once  giren 
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will,  it  is  conceived,  continue  in  force  during  the  whole  life  of  the  tenant          s.  45. 
for  life  giving  it.  

"  Month  "  means  calendar  month :  see  n.  to  C.  A.,  s.  2.  TBumES. 

Posting  is  sufficient  notice,  whether  the  letter  is  received  or  not : 
Household  Fire  Insurance  Company  v.  Grant,  4  Ex.  D.  216. 

It  is  conceived  that  this  s.,  especially  suhs.  2,  must  be  read  in  con- 
nection with  8.  39  (2).    It  is  obvious  that  in  settlements  before  the 
Act  there  can  be  no  clause  expressly  excluding  this  subs.,  and  that  the 
exclusion  (if  any)  must  be  by  necessary  implication.    (A  remark  by 
Pearson,  J.,  in  taivrence  v.  Lawrence^  26  Ch.  D.  795,  800 — a  case  on 
the  Apportionment  Act  of  1870— ^hows  how  an  instrument  canj'l)y 
implication,  control  the  provisions  of  an  Act  passed  subsequently  to 
its  execution.)    Accordingly  in  QameU  Orme  and  Edrgreaves*  Con- 
tract, 25  Gh.  D.  595,  an  authority  to  pay  money  to  a  surviving  trustee 
was  considered  by  Bacon,  Y.-C,  "a  contrary  intention"  within  the^ 
meaning  of  this  subs.    It  is  understood  that  the  correctness  of  this  I 
construction  has  been  questioned  by  a  judge  in  Chambers,  but  many  I 
titles  must  have  been  accepted  on  the  faith  of  its  correctness.    It  is  I 
stated  to  have  been  adopted  as  correct  in  the  Lancaster  Palatine 
Court,  where  Hall,  Y.-C,  in  a  case  in  which  there  had  been  an  order 
for  the  administration  of  the  trusts  of  a  settlement  and  for  the  appoint- 
ment of  new  trustees  to  act  with  a  sole  surviving  trustee,  held  that 
the  latter  was  trustee,  for  S.  L.  A.  purposes,  to  receive  notices  and 
give  receipts ;  and  see  per  Chitty,  J.,  Re  Earl  of  Eadnof^s  WUl,  45  Ch. 
D.  413. 

Where  trustees  are  selling  on  behalf  of  an  infant  under  s.  60,  it  is   Notioe  by 
not  necessary  for  them  to  give  notice  under  s.  45  to  themselves  or   trustees. 
their  solicitor ;  they  are  not  the  tenant  for  life,  they  are  merely  trustees 
exercising  the  powers  of  the  Act  on  behalf  of  the  tenant  for  life; 
besides,  the  notice  would  be  a  mere  form ;  see  Re  Dudley,  35  Ch.  D. 
338,  342.    But  the  committee  of  the  estate  of  a  lunatic  selling  imder   3^  lunatic's 
8.  62  appears  to  be  in  a  different  position;  he  actually  stands  in  place,   committee, 
and  would  convey  in  the  name,  of  the  lunatic.     He  must  therefore 
previously  have  obtained  authority  from  the  Court  of  Lunacy  to  give 
notice ;  Re  Ray,  25  Ch.  D.  464. 

The  trustees  to  whom'  notice  is  given  are  not  bound  to  take  pro-   Where  trustees 
ceedings,  whatever  their  opinion  may  be  as  to  the  proposed  dealing,   bound  to  take 
In  Wheelwright  v.  Walker,  23  Ob.  D.  762,  Pearson,  J.,  seemed  to  think  proceedings, 
that  if  a  tenant  for  life  were  attempting  to  commit  a  fraud,  as  by 
selling  for  a  very  low  price,  it  would  be  the  duty  of  the  trustees  to 
interfere,  but  s.  42  expressly  exempts  them  from  liability  for  not  taking 
any  proceeding  which  it  is  competent  for  them  to  take :  and  see  as  to 
the  duty  of  trustees,  Ea,tten  v.  RiMsell,  38  Ch.  D.  334.    In  the  case 
of  a  fraudulent  sale  or  other  disposition,  the  purchaser  must  almost 
necessarily  be  a  party  to  the  fraud,  and  the  transaction  could  be  set 
aside.    It  is  conceived  that  any  proceeding  must  be  at  the  risk  of  the 
trustees  :  but  see  Batten  v.  RusseU,  ubi  sup»,  p.  344. 

It  is  sufficient  for  the  purchaser  if  at  the  time  of  completion  of  the  Time  of  notice, 
contract  there  are  trustees,  and  notice  has  beeen  given :  Eatten  v. 
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a  45. 
Trdbtebb. 


Protection  of 
purchMer. 


Wairer  of 
notice. 


RtuuH^  38  Oh.  D.  334.  The  notice  is  a  matter  with  which  the  pur- 
chaser acting  in  good  fidth  is  not  concerned :  Duhe  of  Marlborough 
V.  Sartoris,  32  Gh.  D.  623.  Obviously  the  purchaser  could  not  tell 
whether  the  tenant  for  life  knows  the  trustees'  solicitor.  The  private 
solicitor  of  a  trustee  is  not  necessarily  his  agent  for  accepting  notices 
relating  to  the  trust:  Saffron  Wdlden  Building  Society  ▼.  Bayner, 
14  Ch.  D.  406. 

It  is  besti  however,  for  the  vendor,  unless  notice  lias  expired  or  been 
waived,  to  provide  that  the  coutract  is  not  to  become  binding  until 
the  notice  has  expired  or  been  waived,  without  any  proceediogs  being 
taken  whereby  the  sale  is  prevented.  The  Oourt  would,  it  seems, 
restrain  the'  granting  of  a  lease  until  trustees  are  appointed,  or  the 
necessary  notice  given:  Mogridge  v.  Clapp,  1892,  3  Gh.  382,  400; 
Wheelioright  v.  Walker,  23  Ch.  D.  752. 

The  purchaser,  though  expressly  protected  by  subs.  3  from  seeing 
that  notice  is  given,  had  better  see  that  there  are  or  have  been  in 
existence  at  least  two  trustees,  or  one  trustee  in  cases  where  the  settle- 
ment provides  that  one  trustee  may  act  alone :  see  Hughes  v.  Fanagan, 
30  L.  B.  Ir.  111.    Under  the  S.  L.  A.,  1884,  notice  may  be  waived 
by  the  trustees,  and  they  may  accept  less  than  the  month's  notice, 
therefore  the  purchaser  need  not  see  that  the  two  trustees  or  the  one 
trustee,  as  the  case  may  be,  have  been  appointed  at  least  a  month 
previous  to  completion.    Where  the  transaction  is  a  sale,  the  con- 
currence of  the  trustees  in  the  conveyance  to  acknowledge  receipt  of 
the  purchase-money  would  in  itself  be  a  waiver  of  notice.     If  the 
purchase-money  is  to  be  paid  to  the  trustees  the  purchaser  must  see 
to  the  due  appointment  of  those  trustees,  otherwise  he  does  not  ohtain 
a  valid  receipt,  unless  the  sale  is  made  by  the  order  of  the  Court :  see 
C.  A.,  B.  70. 

Payment  into  Court  under  s.  22  (1)  will  not,  except  where  the 
sale  is  under  s.  60,  absolve  a  purchaser  who  has  notice  that  there  are 
no  trustees :  Be  Fieher  and  Oraasebrook,  1898,  2  Ch.  660 ;  Be  DudUg, 
36  Ch.  338. 

Actual  knowledge  that  no  proper  notice  has  been  given — e.g.  from 
the  knowledge  that  there  were  no  trustees — or  that  there  was  no  waivefi 
would  invalidate  his  title :  Batten  v.  Bussell,  38.  Ch.  D.  334 ;  Bughes 
V.  Fanagan,  30  L.  K.,  Ir.  Ill,  on  appeal.  In  such  cases  not  even  the 
legal  estate  would  pass  to  the  purchaser,  and  an  agreement  would  be 
unenforceable :  compare  Chandier  v.  Bradley,  1897,  1  Ch.  316.  An 
omission  to  give  the  necessary  notice  would  be  a  breach  of  trust 
(s.  63,  infrh,  and  note  thereto) ;  a  tenant  for  life  would  therefore 
be  unable  to  enforce  specific  performance ;  Thompson  v.  Black$loMj 
6  Beav.  470.  The  doctrine  of  constructive  notice,  however  (C.  A, 
1882,  s.  3,  9uprh\  is  not  to  be  applied  to  invalidate  titles  of  persons 
dealing  in  good  faith  with  a  tenant  for  life:  Mogridge  v.  CkfPi 
ubisup. 

And,  on  the  question,  generally,  of  notice  to  trustees,  see  that  case, 
and  Bughes  v.  Fan<igan,  ubi  sup. 
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All  settlementB  should  expreflsly  dispense  with  notice,  at  least  as  to      SS.  45,  46. 
leases,  where  S.  L.  A.,  1890,  s.  7,  does  not  already  do  so.  

An  order  has  been  made  by  the  Court  dispensing  with  notice  under       Trustees. 

this  s.,  but  it  seems  very  doubtful  whether  any  such  order  can  properly  jt^otice  in  case 

be  made :  Honytoood  v.  Eonywood,  1862,  H.  No.  121, 25th  July,  188B.  of  leases. 

An  enfranchisement  is  a  sale  within  this  s. :  see  note  to  s.  3  (ii*)-  Order  dis- 

The  case  of  a  surrender,  pure  and  simple,  is  omitted.  notice  ^ 

Enfranchise- 
ment. 

XL — Court;  Land  Commissioners;  Procedure.       surrender. 

Court ;  Land 
46. — (1.)  All  matters  within   the  jurisdiction  of  the       Commis- 

Court  under  this  Act  shall,  subject  to  the  Acts  regulating    p^^^^, 

the  Court,  be  assigned  to  the  Chancery  Division  of  the        — 

f^      ,.  Regulations 

^^^rL  respecting 

(2.)  Payment  of  money  into  Court  effectually  ezone-  fY^***!. 
rates  therefrom  the  person  making  the  payment.  applications, 

(3.)  Every  application  to  the  Court  shall  be  by  peti-  **^' 
tion,  or  by  summons  at  Chambers. 

Applications  are  directed  to  be  by  summons  in  Chambers :  see 
Rule  2,  Chap.  VIII.,  i^frh. 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant 
for  life. 

(5.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit 

See  Re  Marquis  of  Ailesbury's  8,  E.,  42  W.R.  45,  and  r.  6,  Ch.  VIII., 
infra. 

(6.)  The  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application,  and  may,  if  it  thinks  fit,  order  that  all  or 
any  of  those  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  the  settlement. 

It  would  seem  that  in  the  ordinary  course  costs  will  be  given  as  Costs, 
between  solicitor  and  client :  see  Form  III.,  Ch.  VIII.,  infrh. 

Costs  have  been  given  where  the  application  was  unsuccessful :  Be 
Eomef  39  Ch.  D.  84, 90.  And  not. only  the  costs  of  the  application, 
but  other  costs  of  the  parties  of  and  incidental  to  the  exercise  of  the 
powers  of  the  Act  (e.g.  of  an  abortive  sale),  can  be  made  a  charge  on 
settled  land  under  this  subs,  and  s.  47 :  Be  8mith*8  S.  E.^  1891,  3  Ch. 
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S.  46.  65 ;  and  nee  Ee  LhweUin,  37  Ch.  D.  317,  326.     Trustees  Uking 

different  sides  were  allowed  separate  costs  in  Re  Marquis  of  Atlewbury's 

^  OwoiM^^  5.  K,  1892, 1  Ch.  506.    As  to  the  difference  between  costs  and  charges 

8IONEB8  •       ^^  expenses,  see  Re  Beddoe,  1893, 1  Ch.  547,  554.    Costs  of  successful 
PaooBDURE.     applications  were  in  Re  Bagot,  1894,  1  Ch.  177,  directed  to  be  paid 

by  the  tenant  for  life,  and  in  Williams  v.  Jenkins,  W.  N.,  1894, 176, 

charged  on  the  settled  land  subject  to  existing  mortgages. 

A  direction  in  a  settlement  for  payment  of  costs  out  of  income  was 
over-ridden  in  Re  Gee's  WiU,  39  Solf  J.  539. 

See  also  note  on  s.  21  (x.),  suprh.  For  form  of  order,  see  Seton, 
5th  ed.,  1521. 


39  &  40  Vict, 
c  59. 

44  ft  45  Vict 
c.  68. 


(7.)  General  Bales  for  purposes  of  this  Act  shall  be 
deemed  Rules  of  Court  within  s.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  as  altered  by  s.  19  of  the  Supreme 
Court  of  Judicature  Act,  1881,  and  may  be  made 
accordingly. 

See  8.  L.  A.  RuIps,  Chap.  VII I.,  infrh. 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in 
the  County  Palatine  of  Lancaster,  be  exercised  also  by 
the  Court  of  Chancery  of  the  County  Palatine;  and 
Rules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of 
the  Vice-Chancellor  of  the  County  Palatine. 

Durham  The  power  of  the  Court  may  also,  as  regards  land  in  the  County 

Palatine  Court.  Paiatine  of  Durham,  be  exercised  by  the  Court  of  Chancery  of  that 
Uncaster  County :  see  Palatine  Court  of  Durham  Act,  1889,  s.  10. 

Court  Rules.  ^j  ^  ^  ^j^^  present  authority  to  make  rules  for  the  Lancaster 

Court,  see  Chancery  of  Lancaster  Act,  1890,  s.  6. 

(9.)  General  Bules,  and  Rules  for  the  Court  of  Chan- 
cery of  the  County  Palatine,  may  be  made  at  any  time 
after  the  passing  of  this  Act,  to  take  effect  on  or  after 
the  commencement  of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land 
not  exceeding  in  capital  value  five  hundred  pounds,  or 
in  annual  rateable  value  thirty  pounds,  and,  as  regards 
capital  money  arising  under  this  Act,  and  securities  in 
which  the  same  is  invested,  not  exceeding  in  amount 
or  value  five  hundred  pounds,  and  as  regards  personal 
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chattels  settled  or  to  be  settled,  as  in  this  Act  mentioned,     ss.  46, 47. 
not  exceeding  in  valoe  five  hundred  pounds,  be  exercised  court-  Land 
by   any  County  Court  within  the  district  whereof  is       Commis- 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in    proceditre. 
the  Court,  or  from  which  the  capital  money  to  be  dealt 
with  in  the  Court  arises  under  this  Act,  or  in  connexion 
with  which  the  personal  chattels  to  be  dealt  with  in  the 
Court  are  settled. 

As  to  prooeedings  in  tbe  County  Court  under  this  Act,  see  County  County  Court. 
Court  Rules,  1889,  Or.  xxxviii. 

47.  Where  the  Court  directs  that  any  costs,  charges.  Payment  of 
or  expenses  be  paid  out  of  property  subject  to  a  settle-  ^'tied^*  ^ 
ment,  the  sa^e  shall,  subject  and  according  to  the  property. 
directions  of  the  Court,  be  raised  and  paid  out  of  capital 
money  arising  under  this  Act,  or  other  money  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,  or  out  of  investments  representing  such 
money,  or  out  of  income  of  any  such  money  or  invest- 
ments, or  out  of  any  accumulations  of  income  of  land, 
money  or  investments,  or  by  means  of  a  sale  of  part  of 
the  settled  land  in  respect  whereof  the  costs,  charges,  or 
expenses  are  incurred,  or  of  other  settled  land  comprised 
in  the  same  settlement  and  subject  to  the  same  limita- 
tions, or  by  means  of  a  mortgage  of  the  settled  land  or 
any  part  thereof,  to  be  made  by  such  person  as  the  Court 
directs,  and  either  by  conveyance  of  the  fee  simple  or 
other  estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  term  or  otherwise,  or  by  means  of  a 
charge  on  the  settled  land  or  any  part  thereof,  or  partly 
in  one  of  those  modes  and  partly  in  another  or  others,  or 
in  any  such  other  mode  as  the  Court  thinks  fit. 

As  to  payment  of  the  tenant  for  life's  costs  of  a  sale,  including  those  Costs. 
of  his  own  incumbrancers,  see  Be  Beck,  24  Ch.  D.  608.  But  this  case 
was  not  followed  as  to  the  costs  of  the  tenant  for  life's  incumbrancers, 
which  were  disallowed  in  Cardigan  v.  Curzon-Howe,  40  Ch.  D.  339  : 
flee  S.  C.  on  Appeal,  41  Ch.  B.  375.  As  to  costs  incidental  to  tbe 
exercise  of  tbe  powers  of  this  Act,  see  s.  21  (x.),  and  note;  also 
8.  46  (6). 

For  form  of  Order,  see  Seton  (6th  ed.),  1621. 
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SS.  48,  49. 
Court;  Laud 

GOMMIS- 
SI0NBB8 ; 

Procedure. 

Conttituiion  of 
Land  Comtnia- 
sionerg;  their 
poaertf  <£c. 

52  ft  53  Vict. 
c.  30. 


27  ft  28  Vict, 
c.  114. 


48. — (1.)  The  eommissianera  fww  bearing  the  Aree 
several  styles  of  the  Indosure  Commisaumers  for  Engiland 
and  WaleSy  and  the  Copyhold  Commissioners,  and  the  Tithe 
Commissioners  for  England  and  WaleSj  shaU^  by  virtue  of 
this  Act,  become  amd  shaU  be  styled  the  Land  Commissumers 
for  England, 

The  Land  Commissioiiers  are  now  the  Board  of  Agriculture :  see 
the  Board  of  Agriculture  Act,  1889,  b.  2  (1)  (b.),  and  &  13,  which 
repeals  this  s.  down  to  the  end  of  subs.  (5). 

Subfis.  2-5  relate  solely  to  the  powers  and  duties  of  the  Land 
Commissioners  generally,  and  are  accordingly  omitted  here. 

(6.)  The  Land  Commissioners  shall,  by  yirtne  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local, 
personal  or  priyate,  passed  or  to  be  passed,  making  pro- 
vision for  the  execution  of  improvements  on  settled  land, 
all  such  powers  and  authorities  as  they  have  for  the  pur- 
poses of  the  Improvement  of  Land  Act,  1864;  and  the 
provisions  of  the  last-mentioned  Act  relating  to  their 
proceedings  and  inquiries,  and  to  authentication  of  in- 
struments, and  to  declarations,  statements,  notices,  appli- 
cations, forms,  security  for  expenses,  inspections,  and 
examinations,  shall  extend  and  apply,  as  far  as  the  nature 
and  circumstances  of  the  case  admit,  to  acts  and.  pro- 
ceedings done  or  taken  by  or  in  relation  to  the  Land 
Commissioners  under  any  Act  making  provision  as  last 
aforesaid ;  and  the  provisions  of  any  Act  relating  to  fees 
or  to  security  for  costs  tp  be  taken  in  respqpt  of  the  busi- 
ness transacted  under  the  Acts  administered  by  the  three 
several  bodies  of  commissioners  aforesaid  shall  extend 
and  apply  to  the  business  transacted  by  or  under  the 
direction  of  the  Land  Commissioners  under  any  Act, 
public,  local,  personal,  or  private,  passed  or  to  be  passed,  by 
which  any  power  or  duty  is  conferred  or  imposed  on  them. 

It  is  conceiyed  that  the  expression  *'  Act  passed  "  only  speaks  and 
has  effect  after  the  Act  in  which  it  is  contained  has  passed,  and 
includes  that  Act. 


49. — (1.)  Every  certificate  and  report  approved  and 


Filmg  of 
ccrtific&tfis 

&c.,  of  Com-     made  by  the  Land  Commissioners  under  this  Act  shall 
missioners.        y^  fijej  in  their  office. 
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(2.)  An  ofSce  copy  of  any  certificate  or  report  so  filed     ss.  49,  so. 
shall  be  delivered  out  of  their  office  to  any  person  re-  court-  Lakd 
quiring  the  same,  on  payment  of  the  proper  fee,  and      Commis- 
shall  be  sufficient  evidence  of  the  certificate  or  report    procedure. 
whereof  it  purports  to  be  a  copy. 

XII. — Bestbiotions,  Savings,  and  General  restrictions, 

Provisions.  savings, 

AND  General 

60.— (1.)  The  powers  under  this  Act  of  a  tenant  for    provisions. 
life  are  not  capable  of  assignment  or  release,  and  do  not  Powers  not     r      % 
pass  to  a  person  as  being,  by  operation  of  law  or  otherwise,  ^*^t^not       Jgx 
an  assignee  of  a  tenant  for  life,  and  remain  exerciseable  *<>  exercise 
by  the  tenant  for  life  after  and  notwithstanding  any  as-  ^°^®" 
signment,  by  operation  of  law  or  otherwise,  of  his  estate 
or  interest  under  the  settlement. 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any 
of  his  powers  under  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to 
the  rights  of  any  person  being  an  assignee  for  value  of 
the  estate  or  interest  of  the  tenant  for  life ;  and  in  that 
case  the  assignee's  rights  shall  not  be  afiected  without  (ftfoS)  1^4^-^^^ 
his  consent,  except  that,  unless  the  assignee  is  actually 
in  possession  of  the  settled  land  or  part  thereof,  his 
consent  shall  not  be  requisite  for  the  making  of  leases 
thereof  by  the  tenant  for  life,  provided  the  leases  are 
made  at  the  best  rent  that  can  reasonably  be  obtained, 
without  fine,  and  in  other  respects  are  in  conformity  with 
this  Act. 

(4.)  This  section  extends  to  assignments  made  or 
coming  into  operation  before  or  after  and  to  acts  done 
before  or  after  the  commencement  of  this  Act ;  and  in 
this  section  assignment  includes  assignment  by  way  of 
mortgage,  and  any  partial  or  qualified  assignment,  and 
any  charge  or  incumbrance ;  and  assignee  has  a  meaning 
corresponding  with  that  of  assignment. 

See  on  this  s.,  S.  L.  A.,  1890,  s.  4,  which  declAres  an  instrument 

affecting  the  interest  of  the  tenant  for  life  by  way  of  marriage  settle-  '^p    p        ^  / 

ment  or  family  arrangement  to  be,  not  an  assignment  within  this  s.,  I       ^-^^^  y 

but  part  of  "the  settlement."  
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S.  50. 

RX8TBICTIOH8| 

Sayinqs, 

AND  GbNEBAL 
P£0V1aI0H8. 

DUc)<iim«r. 
Effect  of  8. 


Rerenionary 
life  estate. 


Cesser  of 
powers  of 
tenant  for  life. 


This  8.  does  not  expressly  provide  against  disclaimer  of  a  power,  but 
a  tenant  for  life  could  not  disclaim  the  power  and  accept  the  estate; 
the  disclaimer  to  be  effectual  must  be  complete,  more  especially  as  he 
is  a  trustee  of  the  power,  s.  63 ;  see  Be  Marquis  of  AUesbury's  8.  £., 
1892, 1  Gh.  506,  540;  and  compare  the  principle  followed  in  SUuuy 
V.  Watney,  L.  K.  2  Eq.  -^18. 

The  effect  of  this  s.  is  that  the  person  defined  in  the  Act  as  tenant 
for  life  entitled  to  exercise  the  powers  conferred  by  the  Act»  always 
remains  so  entitled :  see  Be  Mundy  and  Boper,  1899, 1  Gh.  275.  Bb 
cannot  divest  himself  of  those  powers,  nor  contract  absolutely  not  to 
exercise  them,  but  he  may  by  assignment  for  value  prevent  himself 
from  exercising  the  powers  as  against  the  assignee  (see  the  effect  of 
this  s.  taken  with  s.  20  (2)  (ii.),  discussed  in  Be  8d>righfs  S.  E^  33 
Cb.  D.  429 ;  Cardigan  v.  Curzon-Howe,  40  Gh.  D.  338,  41  tb.  375); 
compare  Eardaker  v.  Moorkouse,  26  Gh.  D.  417.  It  would  seem  that 
although  a  tenant  for  life  may  have  actually  conveyed  the  estate,  for 
his  life  interest  therein,  yet  no  release  or  reconveyance  by  his  assignees 
is  necessary.  Their  mere  consent  to  the  exercise  of  the  power  restores 
its  full  operation  under  s.  20,  and  it  overrides  all  the  limitations  of  the 
settlement :  Be  Du  Cane  and  NetOefdd,  1898,  2  Gh.  96,  lOB-9.  Thus 
the  execution  of  powers  under  the  Act  is  governed  by  the  same  principle 
as  the  execution  of  powers  conferred  by  a  settlement  (as  to  which,  see 
Be  Cooper,  27  Gh.  D.  565 ;  Nod  v.  Lord  Henley,  M'Gl.  &  Y.  302;  Bt 
Bedingfeld  &  Herring^s  Contract,  1893,  2  Gh.  332) ;  except  that  the 
latter  are  capable  of  being  released  and  extinguished,  and  are  bound 
by  a  contract  not  to  exercise  them ;  there  h  this  furtheri  exceptioD, 
namely,  that  a  lease  under  the  Act  without  fine  made  by  the  tenant 
for  life  while  he  remains  in  possession  will  bind  all  his  assignees. 

The  same  principle  applies  to  assignments  made  before  as  well  as  to 
those  made  after  the  commencement  of  the  Act,  and  to  assignments 
made  by  the  tenant  for  life  of  his  estate  before  it  falls  into  possession. 

Subs.  4,  so  far  as  regards  leases,  is  stronger  as  against  a  mortgagee 
under  a  mortgage  of  a  life  estate  than  the  power  of  leasing  in  s.  18 
of  the  G.  A.,  as  agunst  a  mortgagee  of  the  fee  simple.  The  lattw 
power  does  not  affect  a  mortgagee  prior  to  the  Act  or  a  mortgagee  who 
contracts  himself  out  of  the  Act.  Under  subss.  3  and  4  of  this  a 
any  lease  at  the  best  rent  and  without  fine  made  in  conformity  with 
this  Act  by  a  tenant  for  life  while  in  possession  binds  his  mortgagee, 
whether  the  mortgage  be  made  before  or  after  this  Act  and  notwith- 
standing any  agreement  to  the  contrary.  This  seems  unobjectionable, 
as  the  mortgagee  of  a  tenant  for  life  has  no  permanent  interest  in  the 
land,  and  the  exercise  of  the  power  must  generally  be  for  his  benefit 
by  producing  income ;  see  Be  ManseVe  8,  E.,  W.  N.,  1884,  209. 

Notwithstanding  this  s.  the  tenant  for  life  will  cease  to  have  the 
powers  conferred  by  the  Act  when  there  is  a  complete  disentail  operating 
as  a  complete  disposition  of  the  fee  simple  by  tenant  for  life  and  remain- 
derman, with  no  relimitation  of  a  life  estate  to  the  former  tenant  for 
life ;  the  remaindennan  never  had  the  powers,  and  see  n.  to  s.  2  (4). 
The  land,  then,  no  longer  ^  stands  for  the  time  being  limited  to  or  ia 
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tnut  for  any  persons  by  way  of  succession  "  within  s.  2  (1),  and  is  no      SS.  50,  51. 

longer  settled  land  within  s.  2  (3),  and  the  Act  ceases  to  apply  to  it.  

If  there  be  a  re-settlement,  that  of  course  brings  the  Act  again  into    ^^^^^^' 
operation.    It  will  still  be  desirable,  as  before  the  Act,  to  preserre  either  ^i^d  Qemeral 
expressly  or  by  implication,  the  life  estate  under  the  prior  settlement     Pbo visions. 
in  cases  where  it  is  desired  to  sell  free  from  the  charges  of  jointure 
and  portions  under  that  settlement ;  otherwise  they,  being  '^  charges 
haying  priority  to "  the  resettlement,  could  not  (except  by  treating  ££fect  of  re- 
the  old  settlement  and  the  resettlement  as  a  ''  compound  settlement,"  settlement, 
and  having  S.  L.  A.  trustees  appointed  of  it :  see  Be  Marquis  qfAUes- 
bury  and  Lord  Iveagh^  1893,  2  Gh.  345 ;  Be  Mtmdy  and  Boper^  1899, 
1  Gh«  275),  be  overreached  by  the  statutory  power  attached  to  the 
new  life  estate  (s.  20  (2)  (i.)  ) ;  but,  as  in  the  case  of  ordinary  settle- 
ment powers,  so  in  the  case  of  the  statutory  powers,  the  customary 
relimitation  to  the  first  tenant  for  life  of  his  old  life  estate  with  all 
powers  annexed  thereto  would  put  him  back  in  the  same  position 
as  before  the  disentail  and  re-settlement,  he  being  in  of  his  old  estate : 
Sag.  Powers,  71,  8th  ed. ;  Be  Wrighfs  Trustees  and  Marshall^  28  Gh. 
D.  93 ;  Be  Du  Cane  A  Nettlrfold,  vibi  sup. 

The  powers  of  the  Act  are  given  to  a  tenant  in  tail  in  possession, 
s.  58 ;  but  it  is  donbtful  whether  the  Act  ceases  to  be  applicable  when 
he  bars  the  entail  Be  Mu/ndy  and  Boper,  ubi  sup. 

On  a  release  by  the  tenant  for  life  to  the  immediate  remainder-  Release  by 
man  in  fee  the  Act  ceases  to  be  applicable,  even  where  a  jointure  or  tenant  for  life 
portions  are  still  payable.    They  form  merely  a  charge,  the  estate  man  in'fee^'^' 
for  life  is  extinguished,  aad  there  ceases  to  be  any  estate  in  the  land 
which  stands  limited  by  way  of  succession  within  s.  2  (1) :  see,  how- 
ever, Be  Mundy  and  Boper^  ubi  sup.    At  any  rate,  it  seems  thai,  even 
if  the  land  is  still  ^  settled,'*  it  has  no  longer  a  **  tenant  for  life,"  but 
query  whether  there  is  not  a  person  who  has  the  powers  of  one,  where 
the  remainderman  originally  had  an  estate  tail. 

As  to  how  long  the  powers  of  a  tenant  for  life  continue,  see  also 
note  to  8.  2  (4). 

61. — (1.)  If  in  a  settlement,  will,  dssoranoe,  or  other  Prohibition 
instrument,  executed  or  made  before  or  after,  or  partly  against 
before  and  partly  after,  the  commencement  of  this  Act,  a  ^^^^^^^  °^ 

.     .        "^      ,  .  .1  «  powers,  void. 

provision  is  inserted  purportmg  or  attemptmg,  by  way  of 
direction,  declaration,  or  otherwise,  to  forbid  a  tenant  for 
^  life  to  exercise  any  jjower  under  this  Act,  or  attempting, 
or  tending,  or  intended,  by  a  limitation,  gift,  or  disposi- 
tion oyer  of  settled  land,  or  by  a  limitation,  gift,  or  dis* 
position  of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition,  or  by  forfeiture,  or  in  any 
other  manner  whatever,  to  prohibit  or  prevent  him  from 
exercising,  or  to  induce  him  to  abstain  from  exercising,  or 
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s.  51.        to  put  him  into  a  position  inconsistent  with  his  ezefcisiiig, 

'ac2\(d^  REsrliJ^oNt,  ^7  po'^er  under  this  Act,  that  provision,  as,  far.as  it 

*\Ja       Sayivob,      purportSj^ or  attempts,  or  tends,  or  is  intended  to  have, or 

'       ^PBovmoii&    would  or  might  have,  the  operation  aforesaid,  shall  be 

—        deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  in- 
terest limited  to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power  shall  be  and  take 
effect  as  an  estate  or  interest  to  continue  for  the  period 
for  which  it  would  continue  if  that  person  were  to  ab- 
stain from  exercising  the  power,  discharged  from  liability 
to  determination  or  cesser  by  or  on  his  exercising  the 
same. 

The  preyiouB  b.  precludes  the  tenant  for  life  from  diyesting  himself 
of  the  powers  conferred  by  the  Act.  This  s.  precludes  the  settlor  from 
taking  away  or  cutting  down  those  powers,  and  from  giving  them  to 
trustees  instead  of  to  the  tenant  for  life :  Be  Clitheroe  Estate,  31  Ch.  D. 
138 ;  and  overrides  a  private  Act :  Be  Chaytor's  S.  E,  Act,  25  Gh.  D. 
651 ;  but  there  must  be,  to  begin  with,  a  limitation  which,  but  for  the 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable  of 
exercising  the  powers  of  the  Act :  see  Be  Atkinson^  31  Oh.  D.  577, 581 ; 
Be  Hazle'B  S.  E.,  29  Gh.  D.  78,  84 ;  Be  Edwards^  SeUlement,  1897, 

2  Gh.  412.  Subs.  1  makes  any  clause  of  forfeiture  void,  and  by  subs.  2 
an  estate  originally  limited  so  as  to  cease  when  the  tenant  for  life 
attempts  to  make  use  of  the  powers  of  the  Act,  is  enlarged  into  the 
estate  which  would  have  existed  irrespective  of  the  clause  of  cesser, 
and  see  Be  Hale  and  Clark,  84  W.  R.  624 ;  W.  N.,  1886,  65,  for  a 
case  where  a  restriction  imposed  by  a  settlement  was  held  ineffectual. 

The  restraint  on  anticipation  by  a  married  woman  is  removed 
(s.  61  (6)  )  so  as  to  enable  the  powers  of  the  Act  to  be  exercised  by  her 
notwithstanding  that  restraint. 

The  provisions  made  void  by  this  s.  are  only  provisions  which 
prevent  or  tend  to  prevent  the  exercise  of  the  powers  of  the  Act. 
Gonsequently  a  limitation  over  on  bankruptcy  of  a  tenant  for  life  or  on 
alienation  of  his  life  estate  is  not  affected :  Be  Lemfe  TrusU,  30  Gh.  D. 
119.  After  a  sale  of  the  fee  simple  under  the  Act  he  would  still  he 
entitled  to  the  income  of  the  proceeds  of  sale  until  bankruptcy  or 
alienation.  There  is,  therefore,  in  such  a  case  no  provision  tending  to 
prevent  the  exercise  of  the  statutory  powers.  Also  an  obligation  to 
create  a  sinking  fund,  to  pay  off  moneys  raised  for  improvements 
under  the  settlement,  is  valid,  since  it  does  not  interfere  with  the 
powers  conferred  by  the  Act :  Be  Sttdbwry  and  Poynton  EtiaUs,  1893, 

3  Gh.  74.  On  the  other  hand,  a  limitation  over  or  the  cesser  of  an 
annuity  in  case  of  non-residence  seems  to  be  rendered  void,  as  a  sale 
under  the  statutory  power  would  prevent  residence :  Be  Paget,  30  Ch. 
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D.  161 ;  Be  Eastman,  43  Sol.  J.  114.    In  Be  Paget  it  was  only  S.  51. 

decided  that  the  forfeiture  for  non-reflidence  would  not  apply  to  the  

income  of  the  proceeds  of  sale.    In  the  case  of  Be  Haynes,  37  Ch.  D.    ^^™^^®' 
306,  North,  J.,  held  that  ceasing  to  reside  hefore  sale  caused  a  forfeiture  :  j^jy  General 
see  also  Partridge  v.  P.,  1894, 1  Ch.  351.    It  is  difficult  to  see  how     Provisions. 
this  decision  can  be  reconciled  with  subs.  1,  which  makes  the  condition  """^ 

▼oid  in  all  cases  without  exception,  or  with  subs.  2,  which  is  not  con- 
fined to  the  income  of  the  proceeds  of  sale,  but  enlarges  the  estate  of 
the  tenant  for  life  in  the  settled  land  itself,  and  makes  that  estate  con- 
tinue for  its  whole  possible  existence,  irrespective  of  the  condition  as 
to  residence.  To  hold  that  a  forfeiture  clause  is  effective  notwith- 
standing this  s.  works  against  the  settlor^s  intention.  The  tenant  for 
life  must  sell  in  order  to  avoid  residence.  Also,  under  s.  24  (2)  it 
would  seem  that  a  condition  compelling  residence,  if  effective,  must 
apply  to  any  other  estate  purchased  with  the  proceeds  of  sale,  and 
compel  the  tenant  for  life  to  reside  where  the  testator  never  intended 
him  to  reside.  The  words  "as  near  thereto  as  circumstances  permit " 
seem  clearly  to  show  that  the  condition  as  to  residence,  if  not  made 
void,  must,  like  any  other  condition  (for  instance,  a  condition  binding 
the  tenant  for  life  to  insure  or  do  repairs),  be  imported  into  the  settle- 
ment of  any  estate  purchased,  and  be  applicable  thereto  as  it  was  to 
the  estate  sold.  The  condition  of  residence  as  applied  to  a  particular 
estate  is  practically  useless  where  the  tenant  for  life  has  a  power  of 
sale :  see  also  Be  Thompson,  21  L.  B.  Ir.  109. 

The  prohibition  in  this  s.  applies  not  only  to  a  provision  in  the 
settlement  itself,  but  also  to  a  provision  in  any  other  instrument. 
Thus  a  bequest  of  income,  for  keeping  up  a  settled  estate,  and  of  the 
balance  to  the  tenant  for  life,  with  a  provision,  that  if  he  should 
cease  to  be  entitled  to  the  rents  and  profits,  the  income-bearing  fund 
should  fall  into  residue,  takes  effect  under  subs.  2  as  a  bequest  of 
income  for  life,  and  does  not  cease  on  sale  of  the  estate :  Be  Ames, 
1893,  2  Oh.  479;  and  a  gift  over  of  personal  estate  to  take  effect  on  a 
sale  of  the  land  is  void  :  Be  Smith,  1899, 1  Ch.  331. 

It  is  conceived  that  a  limitation  by  way  of  trust  or  otherwise  to  A.  Attempts  to 
for  his  life  of  an  annuity  payable  out  of  rents  and  profits,  greater  in  ®^*^«  the  Act. 
amount  than  the  income  of  the  property,  and,  subject  thereto,  a  limi- 
tation of  the  property  during  A.'s  life  to  the  use  of  or  in  trust  for  B., 
would  not  prevent  A.  or  B.  being  in  effect  tenant  for  life  within  the 
Act.  One  or  other  would  be  entitled  to  the  income  within  s.  58  (1) 
(ix.) :  and  see  Be  Marquis  of  Ailesbury  and  Lord  Iveagh,  1893,  2  Cb. 
345,  357.  Independently  of  the  Act,  the  Court  would  treat  A.  as 
actual  tenant  for  life  and  let  him  into  possession  or  receipt  of  the  rents, 
giving  liberty  to  B.,  if  at  any  time  he  thought  the  income  exceeded 
the  annuity,  to  apply  to  be  let  into  possession  or  receipt.  On  any 
such  application  it  is  conceived  that  B.  would  be  required,  when  let  into 
possession,  to  undertake  to  keep  doivn  the  annuity,  and  if  so  A.  might 
be  held  to  be  tenant  for  life  (but  see  Be  Bective  Estates^  27  L.  R.  Ir. 
364)  determinable  on  the  event  of  the  rents  and  profits  exceeding  the 
annuity,  and  thus  a  tenant  for  life  within  s.  58  (1)  (vi.).    Or  B.  would 
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SS.  51,  52,  53.  be  so  held  Utader  a.  58  (1)  C«.)i  or  a.  2  (6)  (7) :  see  Be  JoneSj  26  Ch. 

D.  736 :  Be  (Jlitheroe,  28  %b.  378 ;  31  ib.  135.    It  would  also  be  open 

al^!^*^  to  A.  to  take  proceedings  to  have  it  declared  that  the  limitation  is  an 

AND  General  attempt  to  evade  the  Act  within  the  meaning  of  a.  51  as  a  provision 

Provisions,  ''tending  or  intended  ...  to  prohibit  or  prevent  him  from  exer* 

cising  *'  the  powers  of  the  Act»  and  therefore  void. 


Provision 
against  for- 
feiture. 


Tenant  for 
life  trustee 
for  ail  parties 
interested. 


62.  NotwithBtanding  anything  in  a  settlement,  the 
exercise  by  the  tenant  for  life  of  any  power  nnder  this 
Act  shall  not  occasion  a  forfeiture. 

See  Re  HaytuSf  note  to  Uat  s. 

53.  A  tenant  for  life  shall,  in  exercising  any  power 
nnder  this  Act,  have  regard  to  the  interests  of  all  parties 
entitled  nnder  the  settlement,  and  shall,  in  relation  to 
the  exercise  thereof  by  him,  be  deemed  to  be  in  the 
position  and  to  haye  the  duties  and  liabilities  of  a  trustee 
for  those  parties. 

See  also  S.  L.  A.,  1890,  s.  12. 

This  B.  does  not  make  the  tenant  for  life  a  trustee  within  the  Lunacy 
Act,  1890,  B.  128 :  Be  Bagga,  1894,  2  Oh.  416  n. ;  and  see  Be  8aU, 
1896, 1  Ch.  117, 121. 

As  a  general  rule  the  tenant  for  life  is  entitled  to  make  the  full  profit 
out  of  all  the  legal  incidents  of  his  life  estate.     He  may,  when  not 
impeachable  for  waste,  cut  all  the  profitable  timber,  though  equity 
will  restrain  him  from  cutting  where  it  is  without  adequate  advantage 
and,  apparently,  simply  malicious.    On  the  same  principle,  before  the 
Act  8  &  9  Vict.  c.  106,  s.  8,  a  tenant  for  life,  with  remainder  to  issne 
unborn,  with  remainder  to  himself  in  fee,  could  by  simple  conveyance 
destroy  the  contingent  remainder,  and  no  relief  could  be  obtained  in 
equity.    But  by  this  s.  he  is  made  a  trustee  as  to  all  powers  conferred 
on  hinr  by  the  Act,  and  is  accountable  as  such.    Thus  the  tenant  for 
life  may  make  an  improper  or  improvident  sale  or  lease,  good  in 
favour  of  the  purchaser  or  lessee  under  s.  64,  but  under  this  s.  he 
will  be  answerable  to  the  same  extent  as  a  trustee  making  the  same 
sale  or  lease ;  this  s.  does  not  impose  a  condition  a£fiecting  title :  Be 
Marquis  of  AUeebury's  8.  E.,  1892, 1  Oh.  606, 636, 646.    The  general 
effect  of  this  s.  is  to  make  the  tenant  for  life  answerable  for  an  im- 
provident or  improper  exercise  of  the  powers  conferred  on  him  by  the 
Act  in  the  same  manner  as  if  he  were  an  actual  trustee ;  but  he  may 
override  the  sentimental  objections  of  remaindermen,  and  the  Court 
will  consider  the  interests  of  the  people  upon  his  estate :  see  Cardigan 
v.  Ourzon-Eowe,  30  Ch.  D.  531,  539;  Be  Duke  of  Marlborough,  ib, 
127 ,  134 ;  32  ib.  8,  11 ;  Be  Lord  Stamft^s  S.  E.,  43  tb.  84, 95 ;  B9 
Earl  of  Badnor's   WHl  Trusts,  45  ib.  402,  416,  423 ;  Be  Marquis 
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of  AiUthury's  8.  E„  1892, 1  Ch.  506,  640 ;  1892,  A.  0.  366 ;  SutJier-  SS.  53,  54,  55. 

land  V.  Sutherland,  1893,  3  Ch.  169.    And  the  fact  that  he  will  derive  

a  benefit  is  not  in  itself  sufficient  to  prevent  him  from  exercising  his    R^^rMCrnoHS, 
discretion :  Be  Lord  Stamford,  56  L.  T.  484 ;  or  altering  the  devo-  ^in)  General 
lution  of  the  property  :  Be  Duke  of  Marlborough,  32  Ch.  D.  1, 11.      Peovisiows. 
Nor  will  he  be  restrained  from  selling  merely  on  speculative  evidence   ^,         T 
adduced  by  the  remainderman  of  the  prospective  value  of  the  estate  :   restrained. 
Thomaa  v.  Williams,  24  Ch.  D.  568.    Secue,  if  he  attempts  to  sell  the 
property  infinitely  below  its  value :  Wheelwright  v.   Walker,  23  ib. 
752,  762,  per  Pearson,  J.    See  also  note  to  s.  3  (i.).    And  the  Court 
will  restnun  a  tenant  for  life  from  mortgaging,  when  the  mortgage 
would  unjustly  prejudice  the  interests  of  other  persons  claiming  under 
the  settlement :  Hampden  v.  Earl  of  Buckinghamshire,  1893,  2  Ch. 
531 ;  or  from  leasing  on  terms — e.g.  restrictive  of  the  sale  of  intoxi- 
cating liquors — prejudicial  to  such  persons :  Be  Earl  Somers,  39  Sol. 
J.  705.    For  cases  in  which  leases  were  held  invalid  under  this  s.,  see 
Suiherland  v.  Sutherland,  ubi,  sup. ;  Chandler  v.  Bradley,  1897, 1  Cb. 
315,  320. 

A  person  claiming  under  the  tenant  for  life  cannot  complain  of  a 
breach  of  trust  committed  by  him :  Be  Freme,  1894, 1  Ch.  1, 10. 

The  tenant  for  life  is  not  entitled  to  trustees*  costs :  but  see  Be  Coets. 
UeweUin,  37  Ch.  D.  317,  325—8 ;  Be  Smith's  S.  E.,  1891,  3  Ch.  65. 
Only  one  set  of  coets  was  allowed  to  him  and  his  mortgagees  in 
Sebright  v.  Thornton,  W.  N.,  1885, 176  :  and  see  Cardigan  v.  Curzon- 
Howe,  40  Ch.  D.  339 ;  41  %b.  375.      . 

54.  On  a  sale,  exchange,  partition^  lease,  mortgage.  General  pro- 
or  charge,  a  purchaser,  lessee,  mortgagee,  or  other  person  Jj^rchaseM  &c. 
dealing  in  good  faith  with  a  tenant  for  life  shall,  as 
against  all  parties   entitled  under  the  settlement,  be    i^efa^)(^'^ 
conclasiyely  taken  to  have  given  the  best  price,  con-     Cff^*/)r^^^P^ 
sideiation,  or  rent,  as  the  case  may  require,  that  could 
reasonably  be  obtained  by  the  tenant  for  life,  and  to 
have  complied  with  all  the  requisitions  of  this  Act. 

This  s.  makes  good  the  title  of  all  persons  claiming  under  an  exercise 
by  the  tenant  for  life  of  the  powers  of  the  Act,  provided  they  are  not 
parties  to  and  have  no  notice  of  any  improper  dealing :  see  as  to  bribe, 
Chandler  v.  Bradley,  1897,  1  Ch.  315.  In  regard  to  notice  the  C. 
A.,  1882,  s.  3,  aids  the  purchaser's  title. 

ffff. — (1.)  Powers    and   authorities  conferred  by  this  Exerciieof 
Act  on  a  tenant  for  life  or  trustees  or  the  Court  or  the  {i^^ion  of 
Land  Commissioners  are  exerciseable  from  time  to  time.    proviBionB,  &c. 

See  n.  to  8.  48,  (1.)  suprh,  as  to  the  substitution  of  the  Board  of 
Agriculture  for  the  Land  Commissioners. 

2  C 
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Savings, 

AND  General 

Provisions. 


ss.  55, 56.  (2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
RB^noNs,  partition,  leasing,  mortgaging,  charging,  or  other  power 
is  exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a 
settlement,  he  and  they  may  respectiTely  execute,  make, 
and  do  all  deeds,  instruments,  and  things  necessaiy  or 
proper  in  that  behalf. 

See  the  special  powers  for  completion  of  sales,  Ac.,  conferred  by  s. 
20,  and  S.  L.  A.,  1890,  s.  6. 

As  to  covenants  for  title  by  a  tenant  for  life,  see  .fie  Ray,  1896, 1 
Cb.  468,  474,  479. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale, 
purchase,  exchange,  partition,  leasing,  or  other  dealing, 
or  to  any  power,  consent,  payment,  receipt,  deed,  assnr- 
ance,  contract,  expenses,  act,  or  transaction,  the  same 
shall  be  construed  to  extend  only  (unless  it  is  otherwise 
expressed)  to  sales,  purchases,  exchanges,  partitions, 
leasings,  dealings,  powers,  consents,  payments,  receipts, 
deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  Act 


Stving  for 
other  powers. 


See  Be  LeweUin,  37  Gb.  D.  317,  326-8 ;  Re  SmWCs  6.  £.,  1891, 3 
Oh.  65. 

56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge, 
or  prejudicially  affect  any  power  for  the  time  being  sub- 
sisting under  a  settlement,  or  by  statute  or  otherwise, 
exerciseable  by  a  tenant  for  life,  or  by  trustees  with  his 
consent,  or  on  his  request,  or  by  his  direction,  or  other- 
wise ;  and  the  powers  given  by  this  Act  are  cumulativa 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a 
settlement  and  the  provisions  of  this  Act,  relative  to  any 
matter  in  respect  whereof  the  tenant  for  life  exercises  or 
contracts  or  intends  to  exercise  any  power  under  this  Act, 
the  provisions  of  this  Act  shall  prevail ;  and,  anfinrdinply. 
notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  neces- 
sary to  the  exercise  by  the  trustees  of  the  settlement  or 
other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

"  Power  .  .  .  subsisting  ...  by  statute,**  e,g.  under  the  Lsnds 
Clauses  Acts:  see  Re  Bentinck  and  L.  and  N.  W,  By,  Co^  40 Sol.  J.  130. 
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Under  the  S.  L.  A.,  1884,  s.  6  (2),  the  consent  of  any  one  of  two  or          s.  56. 
more  persons  constituting  the  tenant  for  life  is  sufficient.  

By  this  s.  all  the  powers  of  the  settlement  are  preserved,  hut  it  would  K^^tmctions, 
be  very  inconvenient  where  trustees  have  powers  for  sale  or  for  other  ^jj,,  Genkial 
purposes  at  their  discretion,  that  there  should  he  also  concurrent  powers     F^visioiis. 

vested  in  the  tenant  for  life  under  the  Act.    It  is  therefore  provided  

that  in  all  cases  powers  in  trustees  similar  to  those  conferred  hy  the  a^\   igg4 
Act  are  to  be  exercised  only  with  the  consent  of  the  tenant  for  life ;  »  /    1 
see  Be  aUheroe,  28  Ch.  D.  378 ;  31  tb.  136 ;  Be  Atherton,  W.  N.,  1891,  exerdse  of 
85.    A  person  dealing  with  the  tenant  for  life  thus  knows  that  no  settlement 
other  antagonistic  dealing  can  take  place.    The  effect  of  this  and  the  pc^wen. 
next  8.  is,  that  the  settlor  may  enlarge  but  cannot  restrict  the  powers 
of  a  tenant  for  life  under  the  Act. 

In  Be  Duke  of  Netvccutle,  24  Gh.  D.  138,  Pearson,  J.,  considered  Conflict  and 
that  the  first  part  of  subs.  2,  "  But,  in  case  of  conflict,"  &c.,  merely  c»«n^*t»on- 
meant  that  if  there  were  a  power  in  the  settlement  for  the  same  pur- 
pose, but  not  so  large  as  a  power  in  the  Act,  the  tenant  for  life  might 
exercise  the  power  in  the  Act.  But  this  is  a  case  of  cumulation,  not 
of  conflict,  and  is  provided  for  by  subs.  1.  Two  powers  in  one  person 
cannot  create  any  conflict;  the  one  first  exercised  prevails.  But  a 
power  under  the  settlement  to  trustees  and  a  power  for  the  same  pur- 
pose under  the  Act  to  a  tenant  for  life  might  create  conflicting  Interests. 
Therefore  subs.  2  provides  that  an  exercise  by  the  tenant  for  life  of 
the  powers  of  the  Act  is  to  prevail,  and  that  the  trustees  are  not  to 
exercise  their  powers  under  the  settlement  without  his  consent.  In 
this  view  the  latter  part  of  subs.  2  does  not  seem,  as  the  learned 
judge  thought,  to  go  away  altogether  from  the  case  in  the  first  part  of 
the  subs. 

It  is  conceived,  however,  that  to  the  exercise  of  a  power  given  to  When  trustees 
trustees  for  raising  charges  by  mortgage  or  sale,  the  consent  of  the  *^^  mortgage 
tenant  for  life  would  not  be  necessary.  The  trustees  would  have  a 
title  paramount  to  that  of  the  tenant  for  life,  and  he  could  not  prevent 
the  raising  of  the  charges.  Therefore  a  contract  by  the  trustees  to  sell 
in  such  a  case  would  prevail  over  a  similar  contract  by  the  tenant  for 
life,  and  no  difficulty  woidd  arise :  compare  Be  Game's  S,  E,^  1899, 
1  Gh.  324.  The  case  would  be  similar  to  that  of  contracts  by  two 
successive  mortgagees,  each  with  a  power  of  sale.  This  construction 
is  supported  by  the  words  "  power  exerciseable  for  any  purpose  pro- 
Tided  for  in  this  Act,"  which  must  mean  purposes  connected  with 
the  settled  land  and  the  settlement,  not  purposes  paramount  to  the 
rights  of  the  persons  claiming  under  the  limitations  of  the  settlement : 
compare  n.  on  s.  2  (8). 

When  the  tenant  for  life  contracts  to  sell  it  is  clear  that  he  can  give   When  tenant 
a  title  to  a  purchaser  free  from  charges  created  by  the  settlement  under  '*?'^  ^^®  ^^  ^^^ 
which  no  money  has  been  raised :  s.  20  (2)  (iL) ;  and  they  would  be 
transferred  to  the  proceeds  of  sale.    In  such  case  there  would  be  no 
conflict  between  the  provisions  of  the  settlement  and  the  provisions  of 
this  Act,  and  the  trustees  would  not  be  necessary  parties  to  the  con-  Conflicting 
▼eyance  except  for  the  other  purposes  of  the  Act.  powers. 

2  C  2 


388 


THE  SETTLED  LAND  ACT.  1882. 


SS.  56, 57. 

RESTBICTIOlia, 
SATIMQ8, 

AND  General 
Pboviszons. 

Rents  doring 
minority. 

Settlement 
powers  how 
ezerciseable. 


Mining  rents. 


Power  under 
Act  cumnla- 
tivo. 


Stay  of  pro- 
ceedings nnder 
S.  £.  A. 


Private  Act 
overreached  by 
this  Act. 


Additional  or 
larger 
powers  by 
settlement. 


Trustees  oootraotiDg  to  seO,  without  aay  power  to  do  so,  cannot 
compel  the  purchaser  to  take  a  fresh  oontract  from  ihe  tenant  for  life, 
as  vendor  nnder  this  Act :  lie  Bryant  and  Bamingham^  44  CSh.  D.  218. 

In  the  case  of  Be  Duke  of  NewcaUle,  24  Ch.  D.  129 ;  52  L.  J.  Ch. 
645 ;  48  L.  T.  779,  it  was  held— 

(1.)  That  rents  received  hy  the  trustees  during  minority  were  to  be 
dealt  with  as  directed  by  the  settlement  without  regard  to  tha  Act. 

(2.)  That  a  power  to  trustees  by  the  direction  of  the  tenant  for  life 
or  in  tail  in  possession,  if  of  age,  and,  if  not,  of  his  guardians,  to  sell  or 
exchange  was  exerciseable  by  the  trustees  during  minority  of  the  in£uit 
tenant  in  tail  by  the  direction  of  the  guardians. 

(3.)  That  a  power  to  the  guardians  during  minority  to  grant  agri- 
cultural, building,  and  mining  leases  was  exerciseable  by  them  with 
the  Consent  of  the  trustees,  as  taking,  under  s.  60,  the  power  to  consent 
given  to  the  tenant  for  life  under  s.  56  (2). 

(4.)  That  mining  rents  were  to  be  applied  as  directed  by  the  settle- 
ment, there  being  a  *'  contrary  intention  "  expressed  within  the  meaning 
ofs.ll; 

And  (5.)  That  though  there  was  no  power  for  the  purpose  in  the 
settlement,  .the  trustees  could,  under  s.  60»  sell  surface  apart  from 
minerals  under  s.  17,  and  the  consent  of  the  guardians  would  not  be 
necessary. 

Proceedings  under  an  order  for  sale  made  under  the  S.  E.  A.,  may 
be  stayed  so  as  to  enable  a  sale  under  this  Act:  Be  Bam-Haden^ 
32  W.  R.  194 ;  W.  N.,  1883,  188 ;  or  a  lease :  Be  Poole,  32  W.  R. 
966.  And  the  powers  under  this  Act  overreach  the  provisions  of  a 
private  estate  Act  passed  previously  to  the  commencement  of  this 
Act  {Be  Chaytor,  25  Ch.  D.  651),  but  not  an  actual  order,  by  the 
Court,  for  sale  :  Taylor  v.  Poncia,  tb,  646 ;  and  note  to  s.  3  (i.),  supra. 

As  to  conferring  powers  under  the  S.  E.  A.,  when  powers  under 
this  Act  can  be  exercised,  see  Be  ManeeVe  8.  E.,  W.  N.,  1884,  209 ; 
Be  Houghton's  8.  E.,  W.  N.,  1894,  20. 

(3.)  If  a  question  arises,  or  a  donbt  is  entertained, 
respecting  any  matter  within  this  section,  the  Court  may, 
on  the  application  of  the  trustees  of  the  settlement,  or  of 
the  tenant  for  life,  or  of  any  other  person  interested,  giye 
its  decision,  opinion,  advice,  or  direction  thereon. 

For  form  of  summons  for  opinion,  advice,  and  direction  under  this 
subs,  see  Form  XXL,  Chap.  VIII.,  infra. 

In  a  petition  under  s.  56,  Bacon,  Y.-C,  required  an  allegation  of  the 
"  statutory  conflict "  :  Be  Clitheroe  Estate,  28  Ch.  D.  388. 

57. — (!•)  Nothing  in  this  Act  shall  preclude  a  settlor 
from  conferring  on  the  tenant  for  life,  or  the  trustees  of 
the  settlement,  any  powers  additional  to  or  larger  than 
those  conferred  by  this  Act. 
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(2.)  Any  additional  or  larger  powers  so  conferred  shall,      ss.  57, 58. 
as  far  as  may  be,  notwithstanding  anything  in  this  Act,    reotrictions, 
operate  and  be  exerciseable  in  the  like  manner,  and  with      Savings, 
all  the  like  incidents,  effects,  and  consequences,  as  if  they 
were  conferred  by  this  Act,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

This  subs,  prevents  any  question  as  to  how  the  combined  powers  of 
the  settlement  and  the  Act  operate.  An  additional  power  to  sell  or 
lease  could,  under  the  settlement  taken  alone,  only  operate  by  revoca- 
tion and  appointment  of  uses.  Under  this  subs,  the  additional  powers 
will  be  common  law  powers  taking  effect  in  the  same  manner  as  the 
powers  of  the  Act :  see  note  to  s.  20. 


< 


Limited 

Owners 

generally. 

EDumeration 
of  other  limited 
owners,  to  have 
powers  of 
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XIIL— Limited  Owners  geneballt. 

68. — (1.)  Each  person  as  follows  shall,  when  the  estate 
or  interest  of  each  of  them  is  in  possession,  have  the 
powers  of  a  tenant  for  life  under  this  Act,  as  if  each  of 
them  were  a  tenant  for  life  as  defined  in  this  Act 
(namely) : 

<<  Possession  "  in  this  s.  means  possession  properly  so  called  as  dis-  *<  Possession. " 
tinguished  from  remainder  or  reversiou,  and  there  is  no  distinction  as 
regards  a  person  in  possession  personally  or  by  his  guardian  if  an 
infent :  Re  Morgan,  24  Ch.  D.  114, 116 ;  Re  Jones,  26  ib.  736,  744 ; 
Re  StrangvxiySy  Eickhy  v.  Strcmgways,  34  xb,  423,  and  see  s.  2  (5) ; 
Re  Edwards'  Settlement,  1897, 2  Gh.  412. 

"  Possession''  includes  receipt  of  rents  and  profits  (s.  2  (10)  (i.)  ),  so 
that  a  lease  does  not  prevent  the  estate  or  interest  being  in  possession. 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is 
by  Act  of  Parliament  restrained  from  bariing 
or  defeating  his  estate  tail,  and  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exer- 
cise by  him  of  his  powers  under  this  Act  shall 
bind  the  Crown,  but  not  including  such  a  tenant 
in  tail  where  the  land  in  respect  whereof  he  is 
so  restrained  was  purchased  with  money  pro- 
vided by  Parliament  in  consideration  of  public 
services:* 

This  subs,  extends  the  benefits  of  the  Act  to  tenants  in  tail  under   As  to  certain 
AcU  of  Parliament  ("settlement"  includes  "Act  of  ParUament,"  ^^^^™^^* 
8.  2  (1) ),  which  restrain  a  bar  of  the  entail    It  also  enables  a  sale 
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where  a  bar  of  the  estate  tail  is  preTented  by  the  Act  34  &  35  Hen.  8; 
c  20  (as  to  which  see  Fines  and  Recoveries  Act,  1833,  s.  18).  It  also, 
in  connection  with  sabs,  (iii.),  enables  the  Grown  reversion  in  Ireland 
under  a  grant  from  the  Crown  to  be  barred,  though  the  tenant  in  tail 
cannot  bar  it  by  enrolled  deed— «ee  Fines  and  BeooTeries  (Ireland) 
Act|  1834 — as  he  can  in  England  under  the  English  Act  (s.  15)  where 
the  case  is  not  within  the  Act  of  HeiL  8.  But  then,  under  a.  22  (5) 
of  this  Act,  the  money  (subject  to  any  application  under  s.  21),  or  the 
investments  representing  it,  and,  under  s.  24,  the  land  acquired  with 
it,  will  become  inalienable,  or  subject  to  a  reversion  in  the  Grown,  as 
the  case  may  be  (see  noto  to  subs.  ill.).  The  Act  does  not  apply  to 
lands  purchased  with  money  provided  by  Parliament  for  public  services. 
Thus  the  estates  settled  on  the  Dukedom  of  Wellington  and  the  Earl- 
dom of  Nelson  cannot  be  sold  under  this  Act.  But  the  lands  settled 
on  the  Earldoms  of  Shrewsbury  and  Abergavenny,  and  all  lands  which 
have  hitherto  become  inalienably  entailed  under  the  Act  34  &  35 
Hen.  8,  0.  20^  can  now  be  sold ;  also  the  lands  and  mansion  settled  on 
the  Dukedom  of  Marlborough,  inalienably  entailed  under  5  Anne,  c  3, 
being  respectively  lands  provided  by  the  Grown  with  the  sanction  of 
Parliament,  and  a  mansion,  principally  built  at  the  expense  of  the 
Grown  out  of  moneys  granted  by  Parliament :  Re  IhJet  of  Marl- 
horrmgh't  Parliamentary  Eitates,  8  T.  L.  B.  179 ;  Be  Duke  of  MarU 
horough^s  Blenheim  Estates,  ib.  682 ;  see  also  S.  L.  A.,  1890,  s.  10, 
infrh. 


(ffA)2a..Y?7. 


Inftanoes  of 

executory 

devise. 


(ii.)  A  tenant  in  fee  simple,  with  an  executory  limita- 
tion, gift,  or  disposition  over,  on  failure  of  his 
issue,  or  in  any  other  event : 

This  subs,  must  be  read  with  G.  A.,  1882,  s.  10,  suprh ;  and  see  n. 
to  s.  2  (1),  BUprh, 

Where  there  was  a  devise  upon  trust  to  pay  the  rents  to  the  testator's 
wife  for  the  maintenance  of  his  son  until  twenty-one,  and  then  upon 
trust  for  him  absolutely,  but  if  he  should  die  under  twenty-one  with* 
out  leaving  issue,  then  upon  trust  for  the  wife  for  life,  and  after 
her  death  upon  other  trusts,  it  was  held  that  under  this  subs,  the 
infant  son  was  in  the  position  of  a  tenant  for  life,  being  tenant  in  fee 
simple  with  an  executory  limitation  over,  and  the  trustees  of  the  will 
were  appointed  trustees  for  the  purposes  of  the  Act :  Be  Morgan^ 
24  Gb.  D.  114 ;  and  where  the  fee,  legal  or  equitable,  is  devised  to 
such  children  of  A.  as  attain  twenty-one,  the  first  child  or  the  several 
children  attaining  that  age  (in  whom  the  fee  vests,  subject,  if  and 
when  others  attain  twenty-one,  to  be  divested  as  regards  the  shares  of 
the  others :  see  Feame,  Gontingent  Bemaiaders,  313-15),  and  in  the 
meantime  the  heir-at-law,  to  whom  the  fee  descends  until  the  contin- 
gency happens,  are,  under  this  subs.,  tenants  for  life,  within  the  meaning 
of  the  Act,  of  the  shares  which  have  not  vested  indefeasibly :  Be  James, 
W.  N.,  1884, 172 ;  32  W.  R.  898 ;  Egerton  v.  Massey,  3  Gom.  B.,  N.  S., 
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338 ;  Wade-Oery  v.  Handley,  1  Ch.  D.  653 ;  3  »&.  374 ;  see  also  Pells  s.  68. 

V.  Broum,  Cro.  Jac.  590.  

Limited 
Owners 

(iii.)  A  person  entitled  to  a  base  fee,  although   the    oemerally. 
reversion  is  in  the  Crown,  and  so  that  the  exer- 
cise  by  him  of  his  powers  under  this  Act  shall 
bind  the  Crown : 

A  tenant  for  life  of  a  base  fee  can  convey  the  fee  simple :  Re  Base  fee. 
Mmhead^8  8.  K,  W.  N.,  1893, 180. 

This  subs,  requires  to  be  considered  under  two  aspects.  First,  there 
may  be  a  person  entitled  to  the  whold  base  fee.  Then  the  deed  under 
which  he  acquired  that  fee  and  the  original  grant  from  the  Grown 
together  form  the  settlement,  and  trustees  for  the  purposes  of  this  set- 
tlement must  be  appointed.  Then  the  fee  simple  can  be  sold  free  from 
the  reversion  in  the  Grown,  but,  subject  to  investment  or  application 
under  s.  21,  and  except  for  re-investment  in  the  purchase  of  land,  the 
trustees  cannot  properly  part  with  the  money  without  the  concurrence 
of  the  Grown,  and  on  re-investment  the  trustees  should  see  that  the  re- 
version is  limited  to  the  Grown.  Secondly,  the  base  fee  may  be  itself 
settled.  Then  trustees  may  be  appointed  either  (1)  of  the  settlement 
of  the  base  fee  only,  in  which  case  on  a  sale  by  the  tenant  for  life 
the  base  fee  only  is  sold  and  the  Grown's  reversion  is  untouched,  or 
(2)  trustees  may  be  appointed  of  the  whole  settlement  of  the  fee  simple 
including  the  settlement  of  the  base  fee  and  grant  from  the  Gro^  in 
which  case  a  sale  bars  the  Grown's  reversion,  and  then  also,  subject 
and  except  as  above  mentioned,  the  trustees  cannot  properly  part  with 
the  money  without  the  concurrence  of  the  Grown. 

This  subs,  will  have  an  important  effect  in  Ireland,  where  there  are  Crown  rever- 
large  tracts  in  which  the  Grown  has  a  reversion  on  a  base  fee.  The 
tenant  for  life  will  now  be  able  to  sell  free  from  this  reversion,  provided 
trustees  ar^  appointed  of  the  whole  settlement,  including  the  grant 
from  the  Grown,  in  which  case  however  the  trustees  may  feel  difficulty 
in  parting  with  the  purchase-money  without  consent  of  the  Grown 
except  for  re-investment  in  land.  The  only  mode  of  barring  the  Grown*s 
reversion  is  by  a  sale  through  the  Landed  Estates  Gourt  (12  &  13  Vict. 
o.  77,  s.  27).  It  is  conceived  that  there  are  many  cases  in  England 
where  the  fact  that  a  perpetual  entail  exists  under  the  Act  34  &  35 
Hen.  8,  c.  20,  has  been  altogether  lost  sight  oL  If  the  Grown  grant  be 
before  that  Act,  a  recovery  before  the  Act  barred  the  issue  but  not  the 
Crown's  reversion  (NecU  v.  WOding,  1  Wilson,  275),  and  after  the 
Fines  and  Becoveries  Act  the  reversion  also  could  be  barred,  and  thus 
a  complete  title  obtained.  In  many  cases  it  may  be  difficult  to  ascer- 
tain whether  the  entail  is  subsisting  or  not. 

(iv.)  A  tenant    for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent : 


8ion  m 
Ireland. 
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oyer  on  non- 
reflidence. 


TniBt  to 
accumulate. 


Discretionary 
Truat. 


A  peraon  entitled  to  receive  rent  of  freehold  land  during  the  sab- 
sistenoe  of  a  lease  for  years  thereof,  if  he  should  so  long  live,  and  also 
to  receive  an  annuity  for  life,  equal  to  the  rent,  after  the  determina- 
tion of  the  lease,  is  not  tenant  for  life  within  the  meaning  of  this  subs 
(Be  HazU,  26  Gh.  D.  428,  affirmed  20  ib,  78) ;  see  also  suhs.  (vi.)- 

A  tenancy  for  ninety-nine  years,  if  the  tenant  should  so  long  live, 
was  often  limited,  in  old  settlements,  instead  of  a  tenancy  for  life,  with 
the  'view  of  making  the  suffering  of  a  recovery  more  difficult :  see 
Martin's  Conveyancing,  vol.  i.,  p.  428 ;  Peachey  on  Settlements,  p.  13, 
note  (g);  Burton's  Compendium,  pi.  1449;  BeU  v.  EoW)yy  15  Eq.l89; 
Re  Mundy  and  Roper,  1899, 1  Ch.  275,  298 ;  and  compare  ITooZmore 
V.  Burrowe,  1  Sim.  512,  527. 

(y.)  A  tenant  for   the  life  of  another  not  holding 
merely  under  a  lease  at  a  rent : 

See  Re  Atherton,  W.  N.,  1891,  85 :  Vine  v.  Raleigh,  1896, 1  Ch.  37, 
cited  on  s.  2  (5),  stiprd;  from  which  latter  case  it  would  seem  (see 
p.  41)  that  the  tenant  for  life  need  not  he  ben^fidaUy  entitled,  as 
under  s.  2  (5)  he  must  be. 

^  (vi.)  A  tenant  for  his  own  or  any  other  life^  or  for 
years  determinable  on  life,  whose  estate  U  liable 
to  cease  in  any  event  during  that  life,  whether 
by  expiration  of  the  estate,  or  by  oonditional 
limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  oyer, 
or  18  subject  to  a  trust  for  accumulation  of  in- 
come for  payment  of  debts  or  other  purpose : 

A  limitation  to  a  widow  during  widowhood,  or  to  one  so  long  as  he 
resides,  gives,  in  law,  an  estate  for  life  determioable,  see  Co.  Lit. 
42a. ;  Burt.  Comp.  pi.  726  ;  Williams,  Real  Property,  12th  ed.,  p.  22. 

A  devise  to  A.  so  long  as  he  resides  a  specified  time,  and  then  over, 
makes  him  tenant  for  life  within  this  suhs. :  Re  Paget,  30  Ch.  D.  161 ; 
Re  Eastman,  43  Sol.  J.  114 ;  compare  Re  Edwards^  Settlement,  1897, 
2  Ch.  412.  A  tenant  for  life  subject  to  a  term  is  within  this  subs., 
although  during  the  subsistence  of  the  term  he  could  not  take  possession : 
Re  Clitheroe,  28  Ch.  D.  378 ;  31  ib,  135 ;  see  also  cases  cited  under 
subs,  (ix.),  ir\fra,  and  Re  De  Hoghtan,  1896, 1  Ch.  865.  Also  a  tenant 
for  life,  whose  estate  is  suspended  during  an  implied  trust  for  accumula- 
tion, Williams  v.  Jenkins,  1893, 1  Ch.  700.  A  right  to  occupy  rent 
free  is  within  this  s. :  Re  Camels  8.  E.,  1899, 1  Ch.  324.  A  discre- 
tionary trust  in  trustees  during  the  life  of  A.  to  pay  the  rents  for  the 
benefit  of  A.  and  his  wife  and  children  (there  being  no  children  in 
existence),  does  not  make  A.  and  his  wife  a  tenant  for  life  tmder  this 
subs. :  ^0  Atkinson,  30  Ch.  D.  605,  affirmed  31  ib.  577;  and  see  iSs 
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ffarne^  39  ib,  84 ;  and  a  trust  to  accumulate  for  twenty  yeara  and  S.  58. 

then  to  convey  to  uses  under  wiiich  an  existing  person,  i(  then  living,  ~-" 

would  be  tenant  for  life  does  not  make  him  a  present  tenant  for  life  ^^^^ 

within  the  Act :  lie  Strangwaya,  34  Gh.  D.  423,  and  see  Be  Home,  generally. 

ubi  9up. ;  He  Hazle,  cited  on  subs.  (iv.).  ,                              ^  

And  see  Be  Theaket's  S.  E.,  cited  on  e.  2  (5),  aup.   J-^^C » ^  C^/. 

(yii.)  A  tenant  in  tail  after  possibility  of  issne  extinct : 
(yiii.)  A  tenant  by  the  curtesy : 

The  possibility  of  an  estate  by  the  curtesy  does  not  make  a  fee 
simple  interest  to  which  a  married  woman  is  entitled  for  her  separate 
use  without  power  of  anticipation,  '<  settled  land  "  :  Ba^  v.  Kesterton, 
1896, 1  Ch.  159 ;  and  see  Be  Focock  and  Prankerd,  ib.  302. 

Where  the  wife  takes  the  fee  under  a  conveyance  or  will,  that  would  Tenant  by 
be  a  settlement  within  the  definition  of  settlement,  s.  2  (1) :  and  imder  ***^  curtesy, 
S.  L.  A.,  1884,  s.  8,  an  estate  by  the  curtesy  in  cases  of  descent  as 
well  as  conveyance  is  to  be  considered  as  arising  under  a  settlement 
made  by  the  wife. 

And  see  Mogridge  v.  Clapp,  1892,  3  Ch.  382. 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  ^Of^l/^^^K^n 
trust  or  direction  for  payment  thereof  to  him  0<fot)f^^^> 
during  his  own  or  any  other  life,  whether  sub- 
ject  to  expenses  of  management  or  not,  or  until 
sale  of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 


-s    ' 


*.   ->- 


Subject  to  a  term  for  raising  money  there  was  a  devise  to  the  use  of 
trustees  during  the  life  of  A.  upon  trust  to  enter  into  possession,  and 
manage  and  pay  expenses  and  outgoings  and  an  annuity,  and  pay  the 
balance  of  the  rents  to  A.  during  his  life.  There  was  no  balance.  It 
was  held  that  A.  had  under  this  subs,  the  powers  of  a  tenant  for  life  : 
Be  Jones,  24  Gh.  D.  683,  affirmed  26  ib,  736 ;  see  also  Be  Olitheroe,  28 
%b.  378,  affirmed  31  tb.  136 ;  ^6  Cookea,  W.  N.,  1885, 177. 

**  Entitled  to  the  income  of  land  '^  means  entitled  under  the  limita- 
tions of  the  settlement  without  regard  to  incumbrances  :  per  Ootton, 
L.  J.,  Be  Jones,  26  Ch.  D.  738 ;  and  does  not  mean  entitled  under  a 
discretionary  power :  Be  Atkinson,  31  Gh.  D.  677 ;  Be  Homey  39  ib, 
84,  89.    A  trust  to  repair  does  not  prevent  the  equitable  tenant  for   Effect  of  trust 
life  from  being  let  into  possession  upon  an  undertaking  to  repair :  Be  fo'  repaira. 
BentUy,  64  L.  J.  Oh.  782  ;  33  W.  R.  610 ;  and  see  Tayltyr  v.  Taylor, 
20  Bq.  297 ;  Be  Wythes,  1893,  2  Ch.  369 ;  Be  Bagot,  1894, 1  Gh.  177 ;       .{\    y\  f  {^.^^ -^ 
Be  Newen,  1894,  2  Gh.  297.    As  to  *'  ezpeuses  of  management,*'  see       '  ^  ^ 

Clarke  v.  Thornton,  SB  Gh.  D.  311.  /C  -    :  /'^     .  ' 

A  limitation  of  real  estate  on  trust  for  a  married  woman  for  life  for 
her  separate  use  without  power  of  anticipation,  with  remainder  to  such 
uses  as  she  should  by  will  appoint,  and  in  default,  to  her  in  fee  simple. 
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brings  ber  within  this  subs,  tbongh  theore  is  no  ''  settlement  ^  within. 
n.  2:  see  Be  Poooek  and  Pranherd,  1896, 1  Gh.  302. 

Where  there  is  a  tnut  for  pale,  and  payment  of  rents  until  sale,  it  is 
conceiyed  that  the  case  comes  within  s.  63,  and  is  taken  oat  of  this 
part  of  the  Act,  and  must  be  dealt  with  under  that  s.  together  with 

"  UnUl  tale  of    g,  ^^  ^^  i884,  ss.  6  (1)  and  7. 
tb«  land. 

(2.)  In  every  such  case,  the  proyisions  of  this  Act 
referring  to  a  tenant  for  life,  either  as  conferring  powers 
on  him  or  otherwise,  and  to  a  settlementy  and  to  settled 
land,  shall  extend  to  each  of  the  persons  aforesaid,  and  to 
the  instrument  under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised. 

See  on  this  subs.,  Be  Pocock  and  Prankerd,  ubi  sup,,  at  p.  306. 

(3.)  In  any  such  case  any  reference  in  this  Act  to 
death  as  regards  a  tenant  for  life  shall,  where  necessary, 
be  deemed  to  refer  to  the  determination  by  death  or 
otherwise  of  such  estate  or  interest  as  last  aforesaid. 

The  general  efifect  of  this  s.  is,  that  in  all  the  preceding  provisions  of 
the  Act  each  limited  owner  here  mentioned  is  to  be  considered  as  also 
inserted  wherever  tenant  for  life  is  mentioned,  and  all  consequential 
provisions  as  to  trustees^  the  Court,  and  other  matters  apply  to  the 
case  of  each  such  limited  owner  "  as  if  each  of  them  were  a  tenant  for 
life  **  (subs.  1),  as  well  as  to  the  case  of  a  tenant  for  life. 

See  also  the  Glebe  Lands  Act,  1888,  s.  8  (4);  Universities  and 
College  Estates  Act,  1898. 


Infants ; 
Married 
Women  ; 

LUNATIOB. 

Infant 
absolataly 
entitled  to  be 


XIV. — Infakts;  Mabbied  Women;  Lunatics. 

69.  Where  a  person,  who  is  in  bis  own  right  seised  of 
or  entitled  in  possession  to  land,  is  an  infant,  then  for 
purposes  of  this  Act  the  land  is  settled  land,  and  the 
tenant Vr*  life.  ^^^^^^  shall  be  deemed  tenant  for  life  thereof. 

"  Entitled  in  possession  *' :  compare  Leslie  v.  Earl  of  B<4he»,  1894, 
2  Ch.  499,  617. 

**  Land  "  means  land  of  any  tenure  (see  n.  to  s.  2  (3)),  so  that  this 

s.  includes  copyholds  and  leaseholds  as  well  as  freeholds:  see  Be 

Simpson,  1897, 1  Gh.  256. 

Infant  con*  ^^^  ^*  <^^B  not  apply  where  an  infant  is  contingently  entitled : 

tingently  Be  Home,  39  Gh.  D.  84 ;  but  compare  Be  Sparrow's  S.  E.,  1892,  1 

entitled.  ^h.  412,  a  decision  on  C.  A.  s.  41.    Where  an  infant  was  entitled 
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as  heir-at-law  to  an  undivided  share,  the  Court  appointed  a  person  to  ss.  59,  60. 

exercise  the  powers  of  the  Act  on  his  behalf  on  a  sale  of  the  entirety,  

but  refused  to  appoint  for  that  purpose  a  co-owner:    ChreenvUle*8  Infants; 

Estate,  11  L.  R.  Ir.  138 ;  the  sale  may  be  made  out  of  Court :  Be  women  • 

Price,  27  Ch.  D.  552.  Lunatict. 

A  share  to  which  an  infant  becomes  entitled  in  possession,  on  an  ; 

inteetacy,  of  partnership  land,  is  within  the  meaning  of  this  s. :  Be  ^/^rg^^to* 

WeOs,  31  W.  R.  764 ;  W.  N.,  1883,  111.    It  seems  that  "  the  settle-  exerciae powers 

ment ''  should  be  described,  in  summonses  and  orders  under  this  s.,  of  infant 

as  a  "  settlement  deemed  to  be  existing  under  the  S.  L.  A.,  1882  " :  see  Partnership 

the  order  in  Be  Wells,  Seton  (5th  ed.),  1512 ;  see,  however,  in  the  case  ^*°^- 
of  a  will,  Be  Simpson,  tibi  sup. 

See  also  s.  2  (4),  notes. 

60.  Where  a  tenant  for  life^  or  a  person  having  the  Tenant  for 
powers  of  a  tenant  for  life  under  this  Act,  is  an  infant,  or    *  *'  ***  *^  * 
an  infant  would,  if  he  were  of  full  age,  be  a  tenant  for  (/f^z)/  t/i-  iff. 
life,  or  have  the  powers  of  a  tenant  for  life  under  this    ^^c/^.-y^fe-r  r-  ^ 
Act,  the  powers  of  a  tenant  for  life  under  this  Act  may      -^v^*  f  e***^?^*^ 
be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in 
snch  manner  as  the  Court,  on  the  application  of  a  testa- 
mentary or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders. 

Under  49  &  50  Vict.  c.  27,  the  mother  may  appoint  a  guardian.     A    Guardian, 
widow  is  now  always  guardian  of  her  infant  children  either  alone  or  ' 
jointly  with  the  guardians  appointed  by  the  father. 

The  effect  of  this  s.  is  not  to  take  away  the  powers  of  an  infmt 
being  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under 
8.  59,  but  to  enable  the  appointment  of  persons  to  exercise  them  on 
his  behalf.    This  is  important  in  construing  ss,  61,  62. 

During  the  infancy  of  a  person  in  the  position  of  a  tenant  for  life.   Consent  of 
any  consent  by  him  required  under  this  Act  must  be  given  by  the   ^^^^^^ 
trustees :  Be  Duke  of  Newcastle,  24  Gh.  D.  129. 

A  sale  may  be  made  by  persons  appointed  under  this  s.,  though  there   Sale  though 
are  no  trustees  of  the  settlement  within  the  meaning  of  this  Act,  but   ^**  truateea. 
the  purchase-money  must  be  paid  into  Court :  Be  Dudley,  35  Gh.  D. 
338. 

The  term,  "trustees  of  the  settlement**  in  this  s.,  extends  to 
trustees  appointed  by  the  Gourt  under  s.  38,  suprh :  S.  G. 

The  usual  practice  now  is  to  apply  alternatively  for  the  appointment  Appointment 
of  trustees,  or  of  persons  to  exercise  the  powers  of  the  S.  L.  A.'s ;  and   of  trustees  for 
the  order  is  often  confined  to  authorizing  their  exercise  in  reference  g  ^g§^^* 
to  some  particular  case;  but  trustees  will  be  appointed  where  more 
convenient :  Be  Wells ;  Be  Simpson,  ubi  sup.    The  order  may  direct 
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Married 
woman, 
how  to  be 
affected. 


a  sale  to  be  made  out  of  Court :  Be  Priee^  27  Ch.  D.  552.  Fdr  f<Nrm8 
of  orders,  see  Setoii(5th  ed.),  pp.  1505-7,  1512-13, 1515-17,  2141. 

An  infant  who  takes  a  vested  estate,  liable  to  be  divested  aa.  his 
death  under  the  age  of  twenty-one,  is  within  this  s. :  Be  James^  W.  N^ 
1884, 172 ;  32  W.  B.  898 :  Be  Morgan,  24  Ch.  D.  114. 

For  form  of  summons  for  the  appointment  of  persons  to  exercise 
powers  on  behalf  of  an  infant,  see  Form  XXII.,  Chap.  YIIL,  inJiiL 

In  the  case  of  Be  WdU  (31  W.  B.  764 ;  W.  N.,  1883,  111),  an  ap- 
pointment of  trustees  was  made  on  the  application  of  a  next  friend ; 
and  see  ChreenvUUe  Estaiej  cited  in  note  to  last  s. 

See  upon  this  s.  Be  Powdl,  cited  in  note  to  s.  63  (1),  infrh ;  and 
Be  M*Clintock,  27  L.  R.  Ir.  462. 

SL — (1.)  The  foregoing  provisions  of  this  Act  do  not 
apply  in  the  case  of  a  married  woman. 

(2.)  Where  a  married  woman  who,  if  she  had  not  been 
a  married  woman,  would  have  been  a  tenant  for  life  or 
would  have  had  the  powers  of  a  tenant  for  life  under  the 
foregoing  provisions  of  this  Act,  is  entitled  for  her  sepa- 
rate use,  or  is  entitled  under  any  statute,  passed  or  to  be 
passed,  for  her  separate  property,  or  as  a  feme  sole^  then 
she,  without  her  husband,  shall  have  the  powers  of  a 
tenant  for  life  under  this  Act 


Judicial 
separation  or 
protection 
order. 


A  decree  for  judicial  separation  under  20  &  21  Vict.  c.  85,  ss.  7,  25, 
or  a  protection  order  under  s.  21  of  that  Act  and  21  &  22  Vict.  c.  108, 
ss.  6,  8,  or  under  41  &  42  Vict.  c.  19,  s.  4,  constitutes  the  married 
woman  &feme  sole,  and  she,  as  a  tenant  for  life,  thereby  becomes  entitled 
to  sell  without  the  concurrence  of  her  husband.  A  judicial  separation 
only  makes  her  a  feme  sole  as  from  the  date  of  the  decree  or  order 
(20  &  21  Vict.  c.  85,  s.  25),  and  the  estate  for  life  must  have  been 
acquired  whether  in  possession  or  reversion  after  that  date :  Watte  v. 
Morland,  38  Ch.  D.  135.  But  under  21  &  22  Vict  c.  108,  s.  8,  a  pro- 
tection order  makes  her  a  feme  sole  as  to  an  estate  for  life  which  falls 
into  possession  after  the  date  of  the  order  though  she  was  previously 
entitled  in  remainder :  Be  WhiUingham,  12  W.  R.  775 ;  Be  Insole, 
L.  R.  1  Eq.  470. 

Every  estate  for  life  acquired  by  a  married  woman  after  1882  is  now 
acquired  by  her  as  &feme  sole  under  the  M.  W.  P.  A. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid, 
then  she  and  her  husband  together  shall  have  the  powers 
of  a  tenant  for  life  under  this  Act. 


An  order  under  s.  91  of  the  Fines  and  Recoveries  Act  affords  nu 
assistance  towards  dispensing  with  the  husband's  ooncurrenoe.     It 
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does  not  a£fect  the  husband^s  rights  and  does  not  enable  a  conyeyance  g,  51, 

under  a  joint  power  :  Be  Eden^  28  L.  J.  (N.  S.),  0.  P.  6.  

Inpantb  ; 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for      woitcn^ 
life  and  a  settlement  and  settled  land  shall  extend  to  the      Lunatics. 
married  woman  without  her  husband,  or  to  her  and  her 
husband  together,  as  the  case  may  require,  and  to  the 
instrument  under  which  her  estate  or  interest  arises,  and 
to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do 
all  deeds,  instruments,  and  things  necessary  or  proper  for 
giving  effect  to  the  proyisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall 
not  prevent  the  exercise  by  her  of  any  power  under  this 
Act. 

A  married  woman  absolutely  entitled,  except  for  a  restraint  on 
anticipation,  is  not  within  this  s. :  BcUea  v.  KesUrton,  1896, 1  Ch.  159 ; 
and  see  Re  Pocock  and  Prcmkerdy  tb.  302. 

This  8.  does  not  enable  a  married  woman  who  is  an  infant  to  exercise  Infant  mar- 
the  powers  of  the  Act ;  the  disability  of  infancy  remains^  notwith-  ^^^^  woman, 
standing  coverture,  and  ss.  59  and  60  apply  (Hearh  v.  Qreenhomhy 
3  Atk.  695 ;  Sug.  Powers,  177,  8th  ed.),  unless  the  intention  is  clear 
that  the  power  should  be  exercised  during  minority :  Re  Ca/rdroM^ 
7  Ch.  D.  728 ;  Re  D^Angihau,  15  ib.  228.  The  effect  of  subs.  4:  is  to 
make  all  the  previous  ss.  of  the  Act  read  as  if  the  expression  "  tenant 
for  life "  had  been,  in  the  case  of  a  married  woman  entitled  for  her 
separate  use,  or  as  a/eme  sdle^  replaced  by  ^  married  woman  tenant  for 
life,"  and  had  been  in  any  other  case  replaced  by  **  married  woman 
tenant  for  life  together  with  her  husband." 

Subs.  5  expressly  authorizes  the  married  woman  to  execute  the   Acknowledg- 
powers  of  the  Act  by  deeds  and  instruments  which  (as  in  the  case  of  ^^^^  ^^' 
other  powers  to  be  exercised  by  deed)  will  not  require  acknowledg-   °®^®***''7- 
ment:  Sug.  Powers,  153,  8th  ed.     In  fact,  acknowledgment  is,  by  the 
Fines  and  Recoveries  Act,  confined  to  dispositions  authorized  by  that 
Act,  and  cannot  apply  to  any  other  disposition  unless  expressly  made 
necessary.    By  the  M.  W.  P.  A.,  acknowledgment  has  (except  as  to  a 
trust  estate)  ceased  to  be  required  in  the  case  of  women  married  after 

1882,  and  in  the  case  of  property  acquired  by  married  women  after 
1882  without  regard  to  the  date  of  marriage. 

The  only  case  in  which  the  concurrence  of  the  husband  becomes 
necessary  is  where  both  the  marriage  and  the  settlement  are  before 

1883,  aijd  the  wife  is  not  entitled  for  her  separate  use.  Where  she  is 
so  entitled,  even  though  the  legal  estate  for  life  be  in  the  husband  in 
right  of  the  wife,  still  his  concurrence  is  not  necessary.  He  is  a 
trustee  for  her.    The  equitable  tenant  for  life  is  full  tenant  for  life  for 
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the  purposes  of  the  Act  (ss.  2  (5) ;  58  (1)  (ix.)  },  and  cm  paas  the  lepl 
estate. 

As  to  letting  a  married  woman,  equitable  tenant  for  life,  into  pos- 
session, see  Re  Bagot,  1894, 1  Ch.  177. 

62.  Where  a  tenant  for  life  or  a  person  haying  the 
powers  of  a  tenant  for  life  under  this  Act,  is  a  lunatic,  so 
found  by  inquisition,  the  oommittee  of  his  estate  may,  in 
his  name  and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor  or  other  person  intrusted  by  yiitue  of  the 
Queen's  Sign  Manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  lunatics,  exer- 
cise the  powers  of  sl  tenant  for  life  under  this  Act ;  and 
the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  the 
estate. 

In  Be  Gaitskdlj  40  Gb.  D.  416,  the  committee  of  a  lunatic  tenant  in 
tail  was  authorized  to  take  proceedings  under  this  s.  to  sell  his  undivided 
shares  to  a  co^wner  of  the  other  shares. 

A  lunatic  not  found  so  by  inquisition  cannot  dispose  of  his  fee  simple 
land,  nor  does  the  Act  enable  the  disposal  by  him  of  land  of  whidi  he 
is  tenant  for  life ;  he  must  be  so  found,  and  his  committee  appointed, 
before  S.  L.  A.  powers  can  be  exercised  on  his  behalf :  Be  Bagg$j 
1894,  2  Gh.  416 ;  but,  under  ss.  116, 120, 128  of  the  Lunacy  Act,  1890| 
a  person  can  be  empowered  to  exercise,  on  behalf  of  a  person  of  un- 
sound mind,  not  so  found,  powers  given  to  the  latter  by  a  settlement : 
Be  X.f  ib,  415 ;  and  under  s.  120  (A)  the  exercise  of  the  statutory 
powers  of  leasing  can  also  be  authorized :  Be  ScUt,  1896,  1  Gh.  117. 
Lunatic  infant.  ^^  the  lunatic  be  an  infant,  ss.  59  &  60  apply,  as  the  ordinary 
jurisdiction  in  case  of  infants  is  not  ousted  unless  there  be  a  com- 
mission of  lunacy  :  Beall  v.  Smith,  9  Gh.  Ap.  85,  92  ;  Be  Edwards^ 
10  Gh.  D.  605.  The  same  principle  applies  where  a  tenant  in  tail, 
who  is  a  person  having  the  powers  of  a  tenant  for  life,  s.  58  (1)  (L),  is 
a  lunatic  and  also  an  infant,  and  see  note  to  s.  60.  In  the  case  of  a 
married  woman,  where  her  husband,  who  has  an  estate  in  her  right, 
and  whose  concurrence  is  necessary  under  s.  61  (3),  is  a  lunatic,  the 
powers  of  the  Act  cannot  be  exercised  unless  under  a  commission ;  bnt 
if  the  married  woman  is  entitled  for  her  separate  use,  or  as  a  feme  sole, 
then  she  alone  can  exercise  the  powers  of  the  Act  (s.  61  (2) ),  and  in 
any  case  if  she  is  an  infant  s.  59  or  60  applies. 

In  the  case  of  a  limatic,  as  well  as  of  any  other  tenant  for  life,  notice 
under  s.  45  must  be  served  upon  the  trustees,  and  if  necessary,  trustees 
must  be  appointed  for  the  purposes  of  the  Act :  Be  Ihylor,  31  W.  R. 
596 ;  W.  N.,  1883,  95. 

An  order  in  lunacy  is  necessary  to  enable  the  committee  to  give  the 
notice  required  by  s.  45 :  Ratfa  Settled  Estate8,.26  Gh.  D.  464. 


Person  of  un- 
soand  mind 
t  80  found. 


Married 
woman. 


Notice  under 
8.  45  in  case 
of  lunatic. 
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The  powers  conferred  on  the  CJourt  by  s.  36,  supra,  are  not  powers      SS.  62, 63. 

of  a  tenant  for  life  for  purposes  of  this  b,;  aee  Be  Blake,  89  Sol.  J.,  

330.  Infants; 

A  committee  selling  under  this  s.  can,  on  behalf  of  the  lunatic,  give       Women  ; 
covenants  for  title :  Be  Bay,  1896, 1  Ch.  468.  Lunatics. 

"The  powers 

XV. — Settlement  by  way  op  Teusts  for  Sale.   u^"  ^^'^ 

Covenants  for 

68.'^(1.)  Any  l^dy  or  any  estate  or  interest  in  land,  title. 
which  under  or  by  virtue  of  any  deed,  will,  or  agreement,    Settlement 
covenant  to  surrender,  copy  of  court  roll,  Act  of  Parlia-     trusts  for 
ment,  or^ther  instrument  or^  any  number  of  instruments,        ^^• 
whether  made  or  passed  before  or  aft^r,  or  partly  before  Proyision  for 
[  and  partly  after,  the  commencement  of  this  Act,  is  sub-  J^^i/and** 
ject  to  a  trust  or  direction  for  sale  of  that  land^  estate^  or  re-investin 
interest,  and  for  the  application  or  disposal  of  the  money  ^jt^ 

to  arise  from  the  sale,  or  the  income  of  that  money,  or  the  •    -Jijli 

income  of  the  land  until  sale,  or  any  part  of  that  money  ^^      3<a 

or  income,  for  the  benefit  of  any  person  for  his  life,  or  any 
other  limited  period,  or  for  the  benefit  of  two  or  more 
persons  concurrently  for  any  limited  period,  and  whether  ^^I^J^^ 

absolutely,  or  subject  to  a  trust  for  accumulation  of  in-  2^/ 

come  for  payment  of  debts  or  other  purpose,  or  to  any  c^w an- 

other restriction,  shall  be  deemed  to  be  settled  land,  and  .  <  t^^  ( 

the  instrument  or  instruments  under  which  the  trust  ',  ,' 

arises  shall  be  deemed  to  be  a  settlement ;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income  of 
the  land,  estate,  or  interest  aforesaid  until  sale,  whether 
absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof;  or  if  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  shall  be  deemed 
to  constitute  together  the  tenant  for  life  thereof ;  and  the 
persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  for  sale  of  the  settled  land,  or  haying 
power  of  consent  to,  or  approval  of,  or  control  over  the 
sale,  or  if  under  the  settlement  there  are  no  such  trustees, 
then  the  persons,  if  any,  for  the  time  being,  who  are  by 
the  settlement  declared  to  be  trustees  thereof  for  purposes 
of  this  Act  are  for  purposes  of  thiis  Act  trustees  of  the 
settlement. 
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Oompare  b.  68  (1)  (ix.). 

Where  a  testatrix  appointed  real  estate  to  trustees,  npon  trust  to 
sell  and  invest,  and  to  use  so  much  of  the  annual  income  as  should  be 
required  for  the  maintenance  and  education  of  her  son  and  dau^ter 
(who  were  both  infants),  and  to  accumulate  the  renuunder  of  the 
income,  and,  when  her  son  should  attain  twenty-one^  to  pay  him  cm 
moiety  of  the  principal  money  and  interest^  and  to  pay  to  her  daugh- 
ter the  other  moiety  when  she  should  attain  that  age  or  marry,  it 
was  held  that  the  infants  were  tenants  for  life  under  this  s.  of  the 
Act:  Be  FoweU,  W.  N^  1884,  67;  and  see  Be  Homey  39  Gh.  D.84, 
where  there  was  a  discretionary  trust  for  maintenance  of  children, 
with  directions  for  accumulation,  for  the  benefit  of  children  attaining 
twenty-one,  and  so  not  necessarily  for  those  children  who  were  taking 
the  income :  and  it  was  accordingly  held  in  the  Court  of  Appeal  thit 
they  were  not  tenants  for  life  within  this  s. 

The  trust  or  direction  for  sale  under  this  subs,  must  be  for  imme- 
diate sale :  jBe  Home,  vid  sup. ;  but  see  as  to  a  future  trust,  S.  L.  A., 
1890,  s.  16  (2).  A  devise  to  trustees,  followed  by  a  direction  to  pay 
debts,  creates  only  a  power  to  sell,  not  a  trust  within  this  s. ;  see,  how- 
ever, Re  McOurdy*a  8.  ^.,  27  L.  R.  Ir.  395,  cited  on  s.  2  (8),  supra. 

And  see  Be  Hale  and  Cflarky  34  W.  R.  624 ;  W.  N.,  1886,  65. 

(2.)  In  every  such  case  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  the  person  or  persons 
aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the 
land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 

See  Be  DanidVe  S.  K,  1894,  8  Gh.  603. 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or 
successors  in  title  of  the  tenant  for  life,  or  to 
the  remaindermen,  or  reversioners  or  other 
persons  interested  in  the  settled  land,  shall  be 
deemed  to  refer  to  the  persons  interested  in 
succession  or  otherwise  in  the  money  to  arise 
from  sale  of  the  land,  or  the  income  of  that 
money,  or  the  income  of  the  land,  until  sale  (as 
the  case  may  require). 

(ii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  shall  not  be  applied  in  the  purchase 
of  land  unless  such  application  is  authorized  by 
the  settlement  in  the  case  of  capital  money 
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arising  therennder  from  sales  or  other  disposi-        s.  63. 
tions  of  the  settled  land,  but  may,  in  addition    sbttlbmbnt 
to  any  other  mode  of  application  authorized  by    J^  ^^^  of 
this  Act,  be  applied  in  any  mode  in  which        sale. 
capital    money  arising  under  the    settlement        — 
from  any  such  sale  or  other  disposition  is  ap- 
plicable thereunder,  subject    to    any  consent 
required  or  direction  given  by  the  settlement 
with  respect  to  the  application  of  trust  money 
of  the  settlement. 

Where  land  has  been  bought  under  a  power  in  a  money  settlement  Capital  money 
(jR,g.  a  power  to  bny  a  residence,  or  to  invest  in  purchase  of  land),  and  ?^^'  ^ 
is  subject  to  a  trust  for  re-sale,  it  is  conceived  that  capital  money 
arising  from  a  sale  of  the  land  under  this  s.,  and  s.  7  of  the  S.  L.  A., 
1884,  or  from  the  exercise  in  relation  to  the  land  of  any  other  power 
given  by  the  S.  L.  A.'s  (as  in  Be  Bidge^  31  Ch.  D.  504,  cited  on  subs. 
(iv.),  tii/rd),  would  be  applicable  as  capital  money  under  those 
Acta,  if  a  case  for  such  application  arose ;  and  any  other  money  held 
on  the  trusts  of  the  settlement  and  subject  to  the  same  power  would 
be  BO  applicable,  imder  s.  33,  supra. 

(iii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  and  the  securities  in  which  the 
same  is  invested,  shall  not  for  any  purpose  of 
disposition,  transmission,  or  devolution,  be  con- 
sidered as  land  unless  the  same  would;  if  arising 
under  the  settlement  from  a  sale  or  disposition 
of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and 
shall  go  to  the  same  persons  successively  in  the 
same  manner,  and  for  and  on  the  same  estates, 
interests,  and  trusts  as  the  same  would  have 
gone  and  been  held  if  arising  under  the  settle- 
ment from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money 
and  securities  shall  be  paid  or  applied  accord- 
ingly. 

(iy.)  Land  of  whatever  tenure  acquired  under  this  Act 
by  purchase,  or  in  exchange,  or  on  partition, 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement,  on  the  trusts,  and  subject  to 

2  D 
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BT  WAT  OF 

Tbusib  fob 
Saue. 


Amendment 
by  S.  L.  A,, 
1884,  s.  6. 


What  i»  A 
Mttlement 
under  s.  63. 


the  powers  and  provisions  which,  under  the 
settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  oon- 
tainedy  are  snbsistiDg  with  respect  to  the  settled 
land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circum- 
stances permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging. 

The  effect  of  this  8.  was  to  prevent  trustees  for  sale  selling  withoat 
the  consent  of  persons  who  might  be  tenants  for  life  of  the  prooeeda 
of  sale.  This  difiQculty  has  been  remored  by  the  S.  L.  A.  1884, 8. 6 
(1).  ifkfrh. 

In  determining  whether  land  vested  in  trustees  on  an  absolute  tnut 
for  sale  is  subject  to  the  provisions  of  this  s.  the  Court  looks  simply  at 
the  instrument  or  instruments  which  originally  created  the  trust;  any 
subsequent  sub-settlements  of  shares  of  the  sale  money  are  not  taken 
into  account:  Earh  and  W^)9ter^8  Conirad^  24  Gh.  D.  144;  but  see 
Be  Bidgcj  31  tft.  504,  a  case  of  a  sub-settlement;  and  compare  Be 
Hodgi^s  8,  E.9  W.  N.,  1895,  69,  and  cases  there  cited. 

As  to  the  rights  of  a  tenant  for  life  under  this  s.  to  exercise  the 
statutory  powers,  except  the  powers  of  sale  and  exchange,  and  to  be 
let  into  possession,  see  Be  Bctgot,  1894, 1  Gh.  177. 

The  provisions  of  s.  11,  as  to  setting  apart  three-fourths  of  the  rent 
under  a  mining  lease,  where  the  tenant  for  life  is  impeachable  for 
waste,  were  applied  to  a  lease  under  this  s.  by  a  tenant  for  life  of 
proceeds  of  sale :  Be  Bidge,  ufn  supra ;  and  see  Be  Bagoij  ubi  ntprh. 


Repeals. 


Repeal  of 
enactments 
in  schedule. 


XVI.— Repeals. 

64. — (1«)  The  enactments  described  in  the  schedule 
to  this  Act  are  hereby  repealed. 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
before  the  commencement  of  this  Act;  nor  shall  the 
same  affect  the  validity  or  invalidity,  or  any  operation, 
effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  or  of  any  order 
made,  before  the  commencement  of  this  Act ;  nor  shall 
the  same  affect  any  action,  proceeding,  or  thing  thes 
pending  or  uncompleted ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act 
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The  only  parts  of  Lord  Granworih's  Act  (23  &  24  Vict.  c.  145)  here      SS.  64,  65; 

repealed  which  are  not  re-enacted,  are  the  provisions  for  the  renewal  of  

leases  and  for  raising  money  for  renewals.    But  those  provisions  were       Rkpbata 
re^nacted  by  T.  A.,  1888,  ss.  10,  11,  and  subsequently  by  T.  A., 
8.  19. 

The  partial  repeal  of  the  Improvement  of  Land  Act,  1864,  renders 
it  much  easier  to  borrow  under  that  Act  for  improvements.  This  Act 
does  not  enable  borrowing  for  that  purpose;  but  compare  the 
Universities  and  College  Estates  Act,  1898. 

XVn. — IbELAND.  Ireland. 

65. — (1.)  In  the  application  of  this  Act  to  Ireland  the  Modifications 
foregoing  provisions  shall  be  modified  as  in  this  section  i^efwd!'^^ 
provided. 

See  also  Purchase  of  Land  (Ireland)  Act,  1885,  ss.  6, 10,  and  13 ;  48  &  49  Vict, 
and  Land  Law  (Ireland)  Act,  1887,  ss.  8  (6),  10,  and  14  (1).  so'&'si  Vict 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of  '•  ^^• 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  regulating  that  Court,  be  as- 
signed to  the  Chancery  Division  of  that  Court;  but 
General  Rules  under  this  Act  for  Ireland  may  direct  that 
those  matters  or  any  of  them  be  assigned  to  the  Land 
Judges  of  that  Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inroUed 
in  the  Becord  and  Writ  OfSce  of  that  Division. 

See  8. 16  (iii.). 

(5.)  General  Bules  for  purposes  of  this  Act  for  Ireland 
shall  be  deemed  Bules  of  Court  within  the  Supreme  Court 
of  Judicature  Act  (Ireland),  1877,  and  may  be  made  4o  &  4i  Vict. 
accordingly,  at  any  time  after  the  pcussing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in 
addition  to  the  jurisdiction  possessed  by  them  indepen- 
dently of  this  Act,  have  and  exercise  the  power  and 
authority  exerciseable  by  the  Court  under  this  Act,  in  all 
proceedings  where  the  property,  the  subject  of  the  pro- 
ceedings, does  not  exceed  in  capital  value  five  hundred 
pounds,  or  in  annual  value  thirty  pounds. 

2  D  2 
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• 

s.  65.  (7.)  The  provisioBS  of  Part  IL  of  the  County  Offioeis 

i^^jj^Kp      and  Courts  (Ireland)  Aot,  1877,  relative  to  the  equitable 
— - .      jurisdiction  of  the  Civil  Bill  Courts,  shall  apply  to  the 
c.  56.         *   jurisdiction  exerciseable  by  those  Courts  under  this  Act 

(8.)  Bules  and  Orders  for  purposes  of  this  Act,  as  &r 
as  it  relates  to  the  Civil  Bill  Courts,  may  be  made  at  any 
time  after  the  passing  of  this  Act,  to  take  effect  on  or 
after  the  commencement  of  this  Act,  in  manner  prescribed 
by  section  seventy-nine  of  the  County  OfBcers  and  Courts 
(Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
shall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building 
or  mining  lease  may  be  granted  shall  be  not  exceeding 
thirty-five  years. 

See  Hughn  v.  Fa/naga/n^  30  L.  R.  Ir.  111. 
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THE  SCHEDULE. 


BEPEALa 


23  A  24  Vict. 
c.  145,  in  part. 


27   A  28  Vict. 
c.  114,  in  part. 


40    &  41  Vict. 
c.  18,  in  part. 


An  Act  to  give  to  tmsteesN 
mortgagees,  and  others,  cer- 1 .  .  ^ 

tain  powers  now  commonly  r^  P*     » 
insertedin  settlements,  mort-  /   °*°^®  J*' 
gages,  and  wills      .     .     .     / 


PaBTS  I.  AND  IV. 

(being  so  mnoh  of  the  Act  as 
is  not  repealed  by  the  Con- 
veyancing and  Law  of  Pro- 
perty Act,  1881)  (a). 

The  Improvement    of   Land)  in  part; 

Act,  1864 )   namely,- 

Sections  seventeen  and 
eighteen : 

Section  twenty-one,  from 
"  either  bv  a  Party  "  to  "  Be- 
nefice or  (inclusive)  ;  and 
from  "  or  if  the  Landowner  " 
to  "  Minor  or  Minors  "  (in- 
olnsive) ;  and  "  or  Circum- 
stance "  (twice)  : 

Except  as  regards  Scotland. 

The  Settled  Estates  Act,  1877,  in  part ; 

namely,' 
Section  seventeen. 


NoTB. — S.  21  of  the  Improvement  of  Land  Act,  1864^  as  it  must 
now  (except  as  to  Sootland)  be  read,  is  as  follows : — 

21.  If  and  when  any  Dissent  from  any  such  Application  to  the 
Commissioners  for  their  Sanction  of  proposed  Improvements  shall 
have  been  notified  in  Writing  to  the  Commissioners,  by  the  Commis- 
sioners, Trustees,  Company,  or  other  Body  or  Individuals  interested 
in  any  River  or  Canal  which  would  or  might  be  interfered  with  as 
hereinbefore  mentioned,  the  Landowner  desiring  such  Improvements 

(a)  But  SB.  8  and  9  of  23  and  24  Vict.  o.  146,  have  been  in  part 
re-enacted  by  T  A,  s.  19,  Buprd, 


ImproYement 
of  Land  Act, 
1864,  s.  21,  as 
altered  by 
o,  L.  A. 

In  case  of 
dissent,  or 
when  land- 
o¥mer'B  infant 
children  are  to 
be  protected. 
Court  of 
Chancery  or 
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Semon  msj 
anthorixe 
Commutionen 
to  proceed. 


may  apply  to  the  High  Goort  of  Ghanoery  in  England  or  Lrdamd  when 
such  Lands  are  mtoate  in  England  or  Irdand  respectiyely,  or  to  the 
Go\irt  of  Session  where  sach  hinds  are  sitoate  in  SeoUand^  for  an  Oids 
of  such  Court  authorizing  the  Commissioners  to  entertain  and  proceed 
upon  the  Application  for  such  proposed  Improvements  notwithstanding 
such  Dissent ;  and  such  Application  shall  he  made,  as  to  Lands  in 
England,  to  the  BCsster  of  the  Bolls  or  any  one  of  the  Vice  Chanoellore 
sitting  at  Chamhers,  hy  Summons,  calling  on  the  Party  dissenting  to 
show  Cause  why  such  Order  should  not  he  made ;  as  to  Lands  in  Ire- 
landy  to  the  Master  of  the  Bolls,  hy  summary  Petition  or  otherwise,  as 
he  shall  hy  any  General  Order  direct ;  and  as  to  Lands  in  SooQand^  to 
either  Division  of  the  Court  of  Session  in  Time  of  Session,  or  to  the 
Lord  Ordinary  sitting  on  Bills  in  Time  of  Vacation,  hy  summsry 
Petition ;  and  the  Court  or  single  Judge,  as  the  Case  may  he,  to  whom 
such  Application  shall  he  made,  shall  hear  and  determine  such  Appli- 
cation, and  for  that  Purpose  shall  have  Power  to  make  or  direct  to  he 
made  all  such  Inquiries,  and  receive  and  entertain  all  such  Statements 
and  Evidence,  on  Oath  or  hy  Affidavit,  as  such  Court  or  Judge  may 
consider  necessary  or  desirahle,  or  as  may  he  produced  hefore  them  or 
him ;  and  if  upon  a  Consideration  of  all  the  Circumstances  such  Couit 
or  Judge  shall  he  of  opinion  that  the  Commissioners  should  entertain 
and  proceed  upon  such  Application,  an  Order  shall  he  made  authorizing 
and  requiring  them  to  proceed  thereon,  and  to  deal  with  the  aatne 
according  to  the  Provisions  of  this  Act  authorizing  them  in  that 
Behalf,  notwithstanding  such  Dissent  as  aforesaid :  Provided  that  if 
at  any  Time  after  Notification  of  such  Dissent,  and  hefore  any  such 
Order  shall  have  heen  applied  for  and  made  aforesaid,  such  Dissent 
shall  be  withdrawn  by  a  like  Notification  in  Writing,  it  shall  not  he 
necessary  to  make  or  proceed  with  such  Application,  or  to  obtain  snch 
Order. 
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CHAPTER  in. 

THE  SETTLED  LAND  ACT,  1884. 
47  &  48  VICT.  0.  18. 

An  Act  to  amend  the  Settled  Land  Aet,  1882. 

[3rd  July,  1884.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  ss.  i,  2,  s,  4, 
1884.  J:^ 

2.  The  expression  '*  the  Act  of  1882  "  used  in  this  Act  short  title. 
means  the  Settled  Land  Act,  1882.  interpretation. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  Construction 
construed  together  as  one  Act,  and  expressions  used  in  <'^'^^^* 
this  Act  are  to  have  the  same  meanings  as  those  attached 

by  the  Act  of  1882  to  similar  expressions  used  therein. 

4.  A  fine  received  on  the  grant  of  a  lease  under  any  pine  on  a 
power  conferred  by  the  Act  of  1882  is  to  be  deemed  ^^^^^^^ 
capital  money  arising  under  that  Act. 

Ab  to  fines,  see  S.  L.  A.,  s.  7  (2)  and  n. 

5. — (1.)  The  notice  required  by  section  forty-five  of  Notice  under 
the  Act  of  1882  of  intention  to  make  a  sale,  exchange,  ^^  ^^^^' 
partition,  or  lease  may  be  notice  of  a  general  intention  in  may,'as  to  a 

that  behalf.  «ale,  exchange, 

•         */v**w**.  partition,  or 

leasei  be 
The  notice  required  by  8.  46  of  the  S.  L.  A.,  is  now,  by  s.  7  (i.)  of  general.' 

S.  L.  Ai,  1890,  dispensed  with  in  the  case  of  certain  leases.  * 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee 
of  the  settlement,  to  furnish  to  him  such  particulars 
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SS.  5,  6. 


and  information  as  may  reaaonably  be  reqniied  by  him 
from  time  to  time  with  reference  to  Bales,  exchangeSy 
partitions  or  leases  effected,  or  in  progress,  or  imme- 
diately intended. 

(3.)  Any  trostee  by  writing  under  his  hand,  may 
waive  notice  either  in  any  particular  case,  or  generally, 
and  may  accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as 
well  as  to  a  notice  given  after,  the  passing  of  this  Act 

(5.)  Provided  that  a  notice,  to  the  sufSciency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act, 
is  not  made  sufficient  by  virtue  of  this  Act. 

*  Subs.  1  only  applies  to  the  case  of  a  sale,  exchange,  partition,  or 
lease.  Specific  notice  within  the  meaning  of  Bay's  SMed  Esiaiet, 
26  Oh.  D.  464,  is  still  necessary  as  to  a  mortgage  or  charge.  Sale 
includes  an  enfranchisement  within  the  Act  of  1882,  s.  3  (ii.). 

Under  s.  44  of  the  Act  of  1882,  a  trustee  can  apply  to  the  Court  for 
any  particulars  or  information,  and  a  tenant  for  life  improperly  refusing 
would  be  liable  to  costs.  The  cost  of  furnishing  particulars  and  infor- 
mation being  costs  of  the  trust  will  be  payable  out  of  capital. 

Under  subs.  3  the  waiver  or  acceptance  to  be  complete  must  be  by 
all  the  trustees,  if  more  than  one,  and  will  include  the  required  notice 
to  the  solicitor  of  the  trustees,  which  is  merely  a  secondary  notice  to 
the  trustees. 

6.— ^1.)  In  the  case  of  a  settlement  within  the  meaning 
of  section  sixty-three  of  the  Act  of  1882,  any  consent  not 
required  by  the  terms  of  the  settlement  is  not  by  force 
of  anything  contained  in  that  Act  to  be  deemisd  neces- 
sary to  enable  the  trustees  of  the  settlemeDt,  or  any  other 
person  to  execute  any  of  the  trusts  or  powers  created  by 
the  settlement. 

(2.)  In  the  case  of  every  other  settlement  not  within 
ifq^z) (c^-^^  ^'    ^^  meaning  of  section  sixty-three  of  the  Act  of  1882, 

where  two_or  more -persons^  together,  constitute  the  tenant 
for  life  for  the  purposes  of  that  Act^  then,  notwithstanding 
anything  contained  in  sub-section  (2)  of  section  fifty-six 
of  that  Act,  requiring  the  consent  of  all  those  persons, 
the  consent  of  only  one  of  those  persons  is  by  force  of 
that  section  to  be  deemed  necessary  to  the  exercise  by 
the  trustees  of  the  settlement,  or  by  any  other  person,  of 


Notice  &•  to 
mortgages. 


Partiouliuni 
and  informa- 
tioD. 


Walyer. 


0 

0^ 


Ai  to  ooniants 
of  tenants  for 
life. 
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any  power  conferred  by  the  settlement  ezerciseable  for      ss.  6, 7. 
any  porpoBO  provided  for  in  that  Act. 

(3.)  This  section  applies  to  dealings  before,  as  well  ea 
after,  the  passing  of  this  Act. 

Subs.  1  applies  only  to  the  case  of  land  held  on  trast  for  sale  dealt 
with  by  8.  63  of  the  Act  of  1882,  and  if  there  be  no  order  under  s.  7  of 
this  Act  the  trustees  can  now  perform  the  trusts  in  the  same  manner  as 
before  the  Act  of  1882. 

By  subs.  2  the  object  of  s.  56  (2)  of  the  Act  of  1882  is  attained  by 
making  the  consent  of  one  only  of  several  concurrent  tenants  for  life 
sufficient.  The  consent  of  several  persons  taking  concurrently,  required 
by  s.  2  (6)  and  s.  66  (2),  caused  an  unnecessary  hindrance. 

7.  With  respect  to  the  powers  conferred  by  section  powers  ^iven 
sizty-three  of  the  Act  of  1882,  the  following  provisions  eLrii^^^nf 
are  to  have  effect : —  with  leave  of 

(i.)  Those  powers  are  not  to  be  exercised  without  the 
leave  of  the  Court. 

(ii.)  The  Conrt  may  by  order,  in  any  case  in  which  it 
thinks  fit,  give  leave  to  exercise  all  or  any  of 
those  powers,  and  the  order  is  to  name  the 
person  or  persons  to  whom  leave  is  given. 

(iii.)  The  Court  may  from  time  to  time  rescind,  or 
vary,  any  order  made  under  this  section,  or 
may  make  any  new  or  further  order. 

(iv.)  So  k>ng  as  an  order  under  this  section  is  in  force, 
neither  the  trustees  of  the  settlement,  nor  any 
person  other  than  a  person  having  the  leave, 
shall  execute  any  trust  or  power  created  by 
the  settlement,  for  any  purpose  for  which  leave 
is  by  the  order  giveu,  to  exercise  a  power  con- 
ferred by  the  Act  of  1882. 

(▼.)  An  order  under  this  section  may  be  registered    ^   '  * 
and  re-registered,  as  a  lis  pendens,  against  the    | 
trustees  of  the  settlement  named  in  the  order, 
describing  them  on  the  register  as  ''Trustees 
for  the  purposes    of  the  Settled  Land   Act, 
1882." 
(vi.)  Any  person  dealing  with  the  trustees  from  time 
to  timCy  or  with  any  other  person  acting  under 
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s.  7.  the  trogts  or  powers  of  the  settleme&t,  is  not 

to  be  affected  by  an  order  nnder  this  section, 
nnless  and  until  the  order  is  dnly  registered, 
and  when  necessary  re-registered  as  a  lis 
pendens. 

(vii.)  An  application  to  the  Conrt  nnder  this  section 
may  be  made  by  the  tenant  for  life,  or  by  the 
persons  who  together  constitnte  the  tenant  for 
life,  within  the  meaning  of  section  sixty-three 
of  the  Act  of  1882. 

(viii.)  An  application  to  rescind  or  vary  an  order,  or  to 
make  any  new  or  farther  .order  nnder  this  sec- 
tion, may  be  made  also  by  the  trustees  of  the 
settlement^  or  by  any  person  beneficially 
interested  under  the  settlement. 

(iz.)  The  person  or  persons  to  whom  leave  is  given  by 
an  order  under  this  section,  shall  be  deemed 
the  proper  person  or  persons  to  exercise  the 
powers  conferred  by  section  sixty-three  of  the 
Act  of  1882,  and  shall  have,  and  may  exercise 
those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which 
has  taken  place  before  the  passing  of  this  Act, 
under  any  trast  or  power  to  which  this  section 
applies. 

The  result  of  this  b.  is  that : — 

(1.)  The  tenant  for  life  must,  before  exercising  a  power  onder  s.  63, 
obtain  leave  of  the  Court,  and  after  leave  ^ven,  the  trustees 
are  not  to  exercise  any  power  to  which  the  leave  extends. 
This  will  prevent  concurrent  conflicting  powers.  The  leave 
will  be  obtuned  on  summons. 

(2.)  The  order  giving  leave  will  be  registered  as  a  lis  pendens.  If  a 
purchaser  does  not  find  any  lis  pendens  registered  he  will 
know  that  the  trustees  are  free  to  deal. 

(3.)  The  lis  pendens  will  be  registered  against  the  trustees,  as 
*'  Trustees  for  the  purposes  of  the  S.  L.  A.,  1882,*'  so  that  the 
nature  of  the  order  is  shown,  and  the  registration  wiU  not 
affect  them  in  their  dealings  with  their  own  property. 

(4.)  The  order  will  also  describe  the  person  to  whom  leave  is  ^ven 
as  being  tenant  for  life,  which  is  made  conclusive  as  to  his 
having  that  character,  and  absolves  a  purchaser  from  in- 
quiring into  the  trusts  affecting  the  sale  money.    In  this 
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way  the  title  to  the  money  will  not  come  on  the  title  to  the 
land. 

A  tenant  for  life  does  not  in  general  (hut  see  S.  L.  A.,  ss.  4, 17) 
require  the  powers  conferred  hy  s.  63  of  the  Act  of  1882.  That  s. 
was  required  to  prevent  settlements  being  made  by  way  of  trust  for 
sale  to  evade  the  preceding  part  of  the  Act. 

For  orders  under  this  s.  see  JSe  Houghton  Eitate,  30  Gh.  D.  102 ; 
Backhouse  v.  Ecroyd,  Seton^  6th  ed.,  1528;  Be  Harding's  Estate, 
1891, 1  Ch.  60  (which  latter  case  deals  with  the  powers  of  the  Court, 
under  this  s.,  where  an  order  has  been  already  made  in  an  action, 
^ving  the  trustees  leave  to  sell) ;  see  also  Be  Bagot,  1894,  1  Ch.  177 
(where  the  tenant  for  life  was  a  married  woman).  The  .Court,  in  the 
exercise  of  its  discretion  under  this  s.,  refused  to  empower  a  tenant  for 
life  to  grant  a  building  lease,  under  which  the  lessee  was  to  do  repairs 
which  the  Court  thought  the  tenant  for  life  ought  to  execute :  Be 
DanieiTs  S.  E,,  1894,  3  Ch.  503. 

As  to  the  power  under  S.  E.  A.  for  the  tenant  for  life  of  the 
proceeds  of  sale  to  lease  for  21  years  where  no  power  to  lease  is  con- 
ferred on  the  trustees,  see  S.  E.  A.,  s.  46 ;  Be  Laing,  1  Eq.  416. 


SS.  7,  8. 


Power  to 
lease. 


8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  curtesy  to  be 
tenant  by  the  curtesy  is  to  be  deemed  an  estate  arising:  deemed  to 

^  -f  «=»    arise  under 


under  a  settlement  made  by  his  wife. 

See  note  to  S.  L.  A.,  1882,  s.  58  (1)  (viii.). 

In  applying  to  the  Court  under  this  s.  the  title  of  the  proceedings 
will  be,  "  In  the  matter  of,  &c.,  settled  by  a  settlement  deemed  to  be 
existing  under  the  S.  L.  A.'s,  1882  and  1884,  and  made  by  A.  B., 
deceased,  the  late  wife  of  G.  B."  The  date  must  necessarily  be 
omitted.  See  Form  1,  Chap.  VIII.  infrd ;  Be  Wells,  Seton  (5th  ed.), 
1512. 


settlement. 
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CHAPTER  IV. 

THE  SETTLED  LAND  ACTS  (AMENDMENT)  ACT,  1887. 

50  &  61  VICT.  0.  30. 

An  Aet  to  amend  the  Settled  Land  Aot,  1882. 

[23rd  August,  1887.] 

45  &  46  Viol.    Whebeas  by  the  twenty-first  sectioD   of   the  Settled 

Land  Act,  1882  (in  this  Act  referred  to  as  the  Act  of 
1882),  it  is  provided  that  capital  money  arising  nnder 
that  Act  may  be  applied  in  payment  for  any  improye- 
ment  by  that  Act  anthorized : 

Be  it  therefore  enacted  by  the  Queen's  most  Elzcellent 

Majesty,  by  and  with  the  advice  and  consent  of  the  Lordfl 

Spiritual  and  Temporal,  and    the    Commons,  in   this 

present  Parliament  assembled,  and  by  the  authority  of 

the  same,  as  follows : 

s*  1-  L  Where  any  improvement  of  a  kind  authorized  by 

Amendment      the  Act  of  1882  has  been  or  may  be  made  either  before 

th  * s^  V  A       ^^  ^^^^  ^^^  passing  of  this  Act,  and  a  rent-charge,  whether 

1882.        '     temporary  or  perpetual,  has  been  or  may  be  created  in 

pursuance  of  any  Act  of  Parliament,  with  the  object  of 
paying  off  any  moneys  advanced  for  the  purpose  of 
de&aying  the  expenses  of  such  improvement,  any  capital 
money  expended  in  redeeming  such  rent-charge,  or  other- 
wise providing  for  the  payment  thereof,  shall  be  deemed 
to  be  applied  in  payment  for  an  improvement  authorized 
by  the  Act  of  1882. 

This  Act  was  consequent  on  the  decision  in  Be  KncUMtdl,  27  Gh. 
D.  349 ;  29  %b.  688. 

It  lias  been  held  that  capital  must  not  be  applied  in  payment  of  soy 
portions  of  an  instalment  which  represent  interest :  Be  Lord  Suddeji 
37  Ch.  D.  123 ;  but  the  Court  of  Appeal,  in  Be  Lard  Egmanfa  S.  E., 
45  Gh.  D.  395  (where  capital  was  allowed  to  be  paid,  by  way  of  bonus, 
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to  the  mortgagees,  in  addition  to  their  principal,  to  induce  them  to  be      SS.  1,  2,  3. 
redeemed),  thought  this  construction  of  the  Statute  too  narrow.  

An  investment,  before  this  Act,  of  capital  moneys  in  the  purchase 
of  terminable  rent-charges,  created  under  the  Improvement  of  Land 
Act,  1864,  is  not  money  "  expended  in  redeeming "  the  same  under 
this  8. :  Be  Bmoard's  8,  £.,  1892,  2  Gh.  233 ;  nor  is  a  payment  made 
by  a  tenant  for  life  in  order  to  obtain  a  reduction  in  the  rate  of 
interest :  Re  Vemey'e  S.  E.,  1898, 1  Gh.  508.  This  s.  applies  to  im- 
provements executed  before  and  after  the  Act,  but  not  to  payments 
made  before  the  Act :  see  S.  G.,  at  p.  242.  An  order  for  payment  of 
instalments  of  rent-charge,  so  far  as  they  remained  unpaid  after  the 
Act,  can  be  made,  although  the  improved  estate  has  been  sold :  see 
S.  G.,  pp.  243-4;  but  such  instalments  will  be  paid  only  from  the 
time  when  the  tenant  for  life  requires  payment  under  this  s. :  see  S.  G., 
p.  244 ;  Be  Daliaon's  8.  K,  1892,  3  Gh.  622 ;  Be  Marq.  of  BristoFs 
S,  E.^  1893,  3  Gb.  161, 165.  A  prospective  order  relating  to  capital 
moneys  not  in  hand  will  not  be  made :  ^0  Marquis  of  Bristol's  8,  E. 

See  also,  on  this  s.,  Ex  parte  Vicar  of  OastU  Bythamy  1895, 1  Oh. 
348. 

And  as  to  what  improvements  are  within  this  s.,  see  Be  Newton^s 
8.  K,  W.  N.  1889,  201 ;  1890,  24. 

Improvements  mentioned  in  s.  13  of  the  Act  of  1890  are  within  this 
8.  (see  s.  2  of  that  Act) ;  which  will  accordingly  apply  to  a  rent- 
charge  imder  the  Limited  Owners*  Residences  Act,  1870,  to  the  extent 
to  which  S.  L.  A.,  1890,  s.  13,  allows  capital  money  to  be  applied. 

2.  Any  improyement  in  payment  for  which  capital  s.  28of 
money  is  applied  or  deemed  to  be  applied  under  the  pro-  ^  ^p^y  t^f  ^^* 
visions  of  the  preceding  section  shall  be  deemed  to  be  an  iuaproyements 
improyement  within  the  meaning  of  section  twenty-eight  ceding  section. 
of  the  Act  of  1882,  and  the  provisions  of  such  last-men- 
tioned section  shall,  so  far  as  applicable,  be  deemed  to 

apply  to  such  improvement 

See  Be  EowartTs  8.  E.,  1892,  2  Oh.  233,  241-2. 

3.  This  Act  shall  be  construed  as  one  with  the  Settled  Short  title. 
Land  Act,  1882,  and  the  Settled  Land  Act,  1884,  and 

may  be  cited  together  with  those  Acts  as  the  Settled 
Land  Acts,  1882  to  1887,  and  separately  as  the  Settled 
Land  Acts  (Amendment)  Act,  1887. 
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CHAPTER  V, 

THE  SETTLED  LAND  ACT,  1889. 
52  &  53  VICT  c.  36. 

An  Aet  to  amend  the  Settled  Land  Aist,  1882. 

[12th  August,  1889.] 

Be  it  enaoted  by  the  Queen's  most  ExoeUent  Majesty, 

by   and   with    the  adyioe  and  consent   <A   the  Lords 

Spiritual  and  Temporal,  and  Commons,  in  this  preeent 

Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : — 

ss.  1, 2, 3.  L  This  Act  shall  be  construed  as  one  with  the  Settled 

Construction     ^^id  Acts,  1882  to  1887,  and  may  be  cited  together 

and  short         with  thosc  Acts  as  the  Settled  Land  Acts,  1882  to  1889, 

^'^^^'  and  separately  as  the  Settled  Land  Act,  1889. 

Option  of      !      2.  Any  building  lease,  and  any  agreement  for  grantmg 

buiidi^  iLse;  building  leases,  under  the  Settle^  Land  ActQ882,  may 

45  &  46  Vict. ,  contain  an  option,  to  be  exercised  at  any  time  witbin 

*  an  agreed  number  of  years  not  exceeding  ten,  for  the 
'  lessee  to  purchase  the  land  leased  at  a  price  fixed  at  the 

time  of  the  making  of  the  lease  or  agreement  for  the 

•  lease,  such  price  to  be  the  best  which  having  regard  to 
the  rent  reserved  can  reasonably  be  obtained,  and  to  be 
either  a  fixed  sum  of  money  or  such  a  sum  of  money  as 
shall  be  equal  to  a  stated  number  of  years'  purchase  of 
the  highest  rent  reserved  by  the  lease  or  agreement-. 

See  S.  L.  A.,  ss.  6,  7,  8,  31;  and  compare  Oceanic  Steam  Savi" 
gation  Co.  v.  Sutherherri/y  16  Gh.  D.  236.    And  as  to  the  option  being 
limited  as  to  time,  see  42  Sol.  J.  628.     The  term  must  be  legally 
,  *  assigned  to  pass  the  option :  Friary  &c.  y.  Singleton,  1899,  1  Ch.  ^. 


Price  to  be  3.  Such  pricc  whcu  received  shall  for  all  purposes  be 

mSaey.  capital  money  arising  under  the  Settled  Land  Act,  1882. 
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CHAPTER  VI. 

THE  SETTLED  LAND  ACT,  1890. 
53  &  54  VICT.  c.  69. 

An  Act  to  amend  the  Settled  Land  Acts,  1882  to  1889. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Prelminary.  ss.  i,  2, 3, 4. 

1.  This  Act' may  be  cited  as  the  Settled  Land  Act,  shortlitie. 
1890. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act  Acts  to  be 
are  to  be  read  and  construed  together  as  one  Act,  and  ^^ther. 
may  be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

3.  Expressions  used  in  this  Act  are  to  have  the  same  interpretation. 
meanings  as  those  attached  by  the  Settled  Land  Acts, 

1882  to  1889,  to  similar  expressions  used  therein. 

DejmUiona. 

4. — (1.)  Every  instrument  whereby  a  tenant  for  life,  instrument  in 
in  consideration  of  marriage  or  as  part  or  by  way  of  any  of'^arrf^ge^ 
family  arrangement,  not  being  a  security  for  payment  of  &c-»  to  be  part 
money  advanced,  makes  an  assignment  of  or  creates  a  ment. 
charge  upon  his  estate  or  interest  under  the  settlement        ^ 
is  to  be  deemed  one  of  the  instruments  creating  the       ^i-Q^    'J^  A^ 
settlement,  and  not  an  instrument  vesting  m  any  person        ^^  ^ 
any  right  as  assignee  for  value  within  the  meaning  or  45  «^  ^g  y*  t 
operation  of  section  fifty  of  the  Act  of  1882.  c.  38. 
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ss.  4, 5, 6, 7.       (2.)  This  section  is  to  apply  and  have  effect  with 
DtfimtumM.     respect  to  every  disposition  before  as  well  as  after  the 

passing  of  this  Act^  unless  inconsistent  with  the  nature 

or  terms  of  the  disposition. 

See  8.  L.  A.,  8.  2  (IX  n.  "Pin  money" ;  a.  2  (8),  n.  "Compound 
Settlement**;  8.  20,  n.  **  Family  charges  " ;  Be  MarquU  of  Ailedmry's 
8.  jEL,  i2  W.  R.  45,  where  the  charge  was  before  this  Act. 


EoDchanget. 

6.  On  an  exchange  or  partition  any  easement,  right, 
or  privilege  of  any  kind  may  be  reserved  or  may  be 
granted  over  or  in  relation  to  the  settled  land  or  any 
(ff^i)lf^'^^^'    part  thereof,  or  other  land  or  an  easement,  right,  or 

privilege  of  any  kind  may  be  given  or  taken  in  exchange 
or  on  partition  for  land  or  for  any  other  easement,  right, 
or  privilege  of  any  kind. 


Creation  of 
easemeDU 
on  exchange 
or  partition. 


Power  to 
complete 
predecessor's 
contract. 


See  S.  L.  A.,  e.  3  (iiL),  (iv.) ;  a.  17. 


CampleHon  of  Oanircu^, 

6.  A  tenant  for  life  may  make  any  conveyance  which 
is  necessary  or  proper  for  giving  effect  to  a  contract 
entered  into  by  a  predecessor  in  title,  and  which  if  made 
by  such  predecessor  would  have  been  valid  as  against  his 
successors  in  title. 

See  S.  L.  A.,  s.  31 ;  this  Act  by  this  s.  extends  the  powers  given  by 
that  B.,  to  the  case  of  contracts  having  priority  to  the  settlement. 
North,  J.,  has  said  that  this  s.  does  not  apply  to  leases :  Be  Kemey- 
Tynte,  1892, 2  Ch.  211,  213 ;  but  S.  L.  A.,  s.  20  (1),  applies  the  word 
"  convey  "  to  a  lease.  S.  L.  A.,  s.  12  (i.),  however,  makes  special  pro- 
vision for  contracts  for  leases. 


Provision  as  to 
leases  for  21 
years. 


Leaaea, 

7.  A  lease  for  a  term  not  exceeding  twenty-one  yean 
at  the  best  rent  that  can  be  reasonably  obtained  withoat 
fine,  and  whereby  the  lessee  is  not  exempted  ftom 
punishment  for  waste,  may  be  made  by  a  tenant  for 
Ufe— 

(i)  Without  any  notice  of  an  intention  to  make  the 
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same  having  been  given  under  section  forty-     ss.  7, 8, 9. 

five  of  the  Act  of  1882 ;  and  Xmms. 

(ii.)  Notwithstanding  that  there  are  no  tmstees  of  the  45  ^TT^.* 

settlement  for  the  purposes  of  the  Settled  Land  c.  38. 

Acts,  1882  to  1890 ;  and 
(iii.)  By  any  writing  under  hand  only  containing  an 

agreement  instead  of  a  covenant  by  the  lessee 

for  payment  of  rent  in  cases  where  the  term 

does  not  extend  beyond  three  years  from  the 

date  of  the  writing. 

See  S.  L.  A.,  ss.  6,  7,  46,  and  s.  10,  infrcL 

As  to  exemption  from  punishment  for  waste,  within  tins  s.,  see 
2>av»e8  T.  DameBt  38  Gh.  D.  499  (a  decision  on  the  S.  £.  A.,  s.  46) ; 
also  37  Sol.  J.  at  p.  76,  and  cases  there  cited :  also  Re  Cartwrightf 
41  Ch.  D.  532. 

8.  In  a  mining  lease —  Proyiuon  as 
(i.)  The  rent  may  be  made  to  vary  according  to  the  {^1°  ^^ 

price  of  the  minerals  or  substances  gotten^  or 
any  of  them : 
(ii.)  Such  price  may  be  the  saleable  value,  or  the  pnoe 
or  value  appearing  in  any  trade  or  market  or 
other  price  list  or  return  from  time  to  time,  or 
may  be  the  marketable  value  as  ascertained  in 
any  manner  prescribed  by  the  lease  (including 
a  reference  to  arbitration),  or  may  be  an  average 
of  any  such  prices  or  values  taken  during  a 
specified  period. 

See  8.  L.  A.,  ss.  6,  7,  9. 

9.  Where,  on  a  grant  for  building  purposes  by  a  powerto 
tenant  for  life,  the  land  is  expressed  to  be  conveyed  in  '*TJ7f  * 
fee  simple  with  or  subject  to  a  reservation  thereout  of  a  on  a  grant  in 
perpetual  rent  or  rent-charge,  the  reservation  shall  operate  ^^  ""P^e- 
to  create  a  rent-charge  in  fee  simple  issuing  out  of  the 

land  conveyed,  and  having  incidental  thereto  all  powers 
and  remedies  for  recovery  thereof  conferred  by  section 
forty-four  of  the  Conveyancing  and  Law  of  Property  44&45Vict. 
Act,  1881,  and  the  rent-charge  so  created  shall  go  and  ^*  ^^' 
remain  to  the  uses  on  the  trusts  and  subject  to  the 

2  E 
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ss.  9, 10.     poweis  and  provisioiui  which,  immediately  before  the 
/~|,       oonyeyaiioe,  were  sabsuting  with  respect  to  the  land  out' 
—        of  which  it  is  reserred. 

See  8.  L.  A.,  as.  10, 24,  2  (10)  (i.)  (iii.) ;  ReEoHo/EOesmere,  W.  N., 
1898, 18  (6). 


Mcaukmrnid 
Park, 

Retirictaon  on 
sale  of 
maniioD. 


"^It^ou)^^^ 


Order  of 
Court. 


Easements 
over  park. 

Land  in 

different 

counties. 

Sale  of 
mansion,  re- 
mainderman 
objecting. 

Effect  of 

express 

exception. 

Mortgagee's 
consent. 


Mansion  and  Park. 

10. — (1.)  From  and  after  the  passing  of  this  Act 
section  fifteen  of  the  Act  of  1882,  relating  to  the  sale  or 
leasing  of  the  principal « mansion  house,  shall  be  and 
the  same  is  hereby  repealed. 

(2.)  Notwithstanding  anything  contained  in  the  Act 
of  1882|  the*principal  mmsion  honse  (if  any)  on  any 
settled  land,  and  the  pleasure  grounds  cm<^^£|^  and 
lands  (if  any)  usually  occupied  therewith,  shall  not  he 
sold,  exchanged,  or  leased  by  the  tenant  for  life  without 
the  consent  of  the  trustees  of  the  settlement  or  an  order 
of  the  Oourt 

For  the  principles  on  which  the  Court  makes  or  refoses  the  order, 
see  Be  Marquis  of  AUeOmnfs  8.  E,,  1892,  1  Ch.  606,  5i6 ;  1892, 
A.  C.  366jJ^«  WarihatrCuS^E.,  7|Jk  JJJ^?* 


(3.)  Where  a  house  is  usua 


^^T^n'Jy^^ 


t^^^^ 


Uy  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  together  exceed  twenty-five  acres  in 
extent,  the  house  is  not  to  be  deemed  a  principal  mansion 
house  within  the  meaning  of  this  section. 

This  B.  applies  to  a  lease  of  easements  over  the  park,  &c.  :  StUher' 
land  V.  Sutherland,  1893,  3  Ch.  169. 

For  a  case  of  one  mansion-house,  with  lands  in  different  counties, 
distant  from  each  other,  see  B$  Thompsonj  21  L.  B.  Ir.  109. 

As  to  the  circumstances  under  which  the  Ckxurt  will,  under  the 
S.  E.  A.,  authorize  a  sale  of  the  mansion-house  where  the  tenant  fiv 
life  is  an  infismt,  though  a  remainderman  objects,  see  Marquit  of 
Camden  v.  Murray,  27  Sol.  J.  652. 

The  fact  that  the  mansion  is  expressly  excepted  fix»n  the  power  of 
sale  given  by  the  settlement  will  not  prevent  the  Court  from  sutho- 
rizing  a  sale :  Be  Brown's  Will,  27  Ch.  D.  179. 

The  consent  of  the  mortgagee  of  the  estate  for  life  is  of  ooorse 
necessary :  S.  L.  A.,  s.  50  (3) :  Be  Sebright,  33  CL  D.  429. 
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AI)  future  BetUements  should  contain,  as  authorized  by  S.  L.  A.,  SS.  10, 11. 

8. 57,  an  ezprofls  proyision  removing  the  restriction  imposed  by  S.  L.  A.,  -^ — 

1890,  8. 10,  and,  where  still  necessary,  defining  the  house  and  land  to  ^^*^/"*^ 

which  it  applies.  1 

For  form  of  summons  for  leasing  under  this  s.,  see  Forms  IV.  and  ProviBion  in 

v.;  and  for  sale,  Forms  VL  and  VIL,  Chap,  viii.,  i^fra;  and  as  to  ^^^?^"^ 

service  of  the  summons,  r.  4,  tb, ;  and  for  Forms  of  Orders,  Seton,  °^*^*°°' 
(5th  edO,  1614-17, 1519. 

The  Baismg  of  Money.  m^aUing  of 

U, — (1.)  Where  money  ia^equired  for  the  purpose  of  Po.^«'  ^ 
discharging  an  incumbrance  on  the  settled  land  or  part  mortgage!^  ^ 
thereofy  the  tenant  for  life  may  raise  the  money  so   {[qoiXfO^^^f, 
required,  and  also  the  amount  properly  required  for       ,.  '. 
payment  of  the  costs  of  the  transaction  on  mortgage  of       ^     ^  ,    '^  '*  *"*  ^ 
the  settled  land,  or  of  any  part  thereof,  by  conveyance^iMi^  4i^^97. 
of  the  fee  simple  or  other  estate  or  interest  the  subject 
-of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  any  part  thereof,  or  otherwise,  and 
the  money  so  raised  shall   be  capital   money  for  that 
purpose,  and  may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any 
annual  sum  payable  only  during  a  life  or  lives  or  during 
a  term  of  years  absolute  or  determinable. 

Where  the  transaction  is  wholly  or  partly  a  new  mortgage  to  secure  Truatees 

an  existing  debt  which  is  transferred,  and  there  is  no  money  to  be  paid  shonld  be 

to  the  trustees,  still  it  is  conceived  the  trustees  must  be  parties  to  the  P^^^^^^  ^ 

morteage. 
mortgage  and  direct  payment  by  the  mortgagee  to  the  transferor ;  and 

see  S.  L.  A.,  s.  45  ;  S.  L.  A.,  1884,  s.  5  (5),  d.     Where  the  trustees 

give  a  receipt  for,  or  direct  payment  of,  the  money,  the  mortgagee  is 

not  concerned  to  see  that  the  money  is  wanted :  S.  L.  A.,  s.  40 ;  as 

to  raising  money  for  costs,  see  %b,,  s.  47. 

It  is  conceived  that  this  s.  applies  to  all  incumbrances,  whether  prior   *<  Incum-. 
to  the  settlement  or  not  (see  the  facts  of  the  casb  in  Hamipden  v.  Earl  hrance." 
of  BuckingJumuhire  cited  below),  and  whether  raised  or  not  raised. 

The  tenant  for  life  will  be  restrained  from  mortgaging  a  part  o(  the  S.  L.  A,  s.  53. 
settled  land  not  already  mortgaged,  if  the  mortgage  is  injurious  to  the 
interests  of  others  claiming  under  the  settlement :  Hampden  v.  Earl 
of  Buddnghamshirej  1893,  2  Gh.  531;  compare  Re  Lord  Monson^s 
8.  ^.,  1898, 1  Ch.  427. 

And  as  to  the  powers,  apart  from  this  Act,  of  a  tenant  for  life  to 
deal  with  mortgages  on  the  settled  land,  see  More  v.  More^  37  W.  R. 
414.  • 
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SS.  12, 13. 


DeaUngs  at 

betumen  Tenant 

for  Life  and 

E$tate. 

ProTisioD 
enabling  daal- 
ings  with 
tenant  for  life. 


Dealings  as  between  Tenant  for  Life  and  the  Ettate, 

12.  Where  a  sale  of  setded  land  is  to  be  made  to  the 
tenant  for  life^  or  a  purchase  is  to  be  made  from  him  of 
land  to  be  made  subject  to  the  limitations  of  the  settle- 
menty  or  an  exchange  is  to  be  made  with  him  of  settled 
land  for  other  land,  or  a  partition  is  to  be  made  with  him 
of  land  an  undivided  share  whereof  is  subject  to  the 
limitations  of  the  settlement,  the  trustees  of  the  settle- 
ment shall  stand  in  the  place  of  and  represent  the  tenant 
for  life,  and  shall,  in  addition  to  their  powers  as  trustees, 
have  all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction. 


AppiioaHon  of 
Capital  Money. 


Ofirr)2a:^f%^ 


'Ji 


lm^)  r^.  //»- 


Application  of  Capital  Money. 

13.  Improvements  authorized  by  the  Act  of  1882  shall 
inclade  the  following ;  namely, 

(i.)  Bridges; 

(ii.)  Making  any  additions  to  or  alterations  in  build- 
ings reasonably  necessary  or  proper  to  enable 
the  same  to  be  let ; 

iii.)  Erection  of  buildings  in  subistitution  for  build- 
ings within  an  urban  sanitary  district  taken  by 
a  local  or  other  public  authority,  or  for  build- 
ings taken  under  compulsory  powers,  but  so 
that  no  more  money  be  expended  than  the 
amount  received  for  the  buildings  taken  and 
the  site  thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion-house  on 
the  settled  land :  Provided  that  the  sum  to  be 
applied  under  this  sub-section  shall  not  exceed 
one*haIf  of  the  annual  rental  of  the  settled  land. 


u 


Improyements.       As  to  what  improvements  are,  or  are  not,  authorized  under  this  s. 
&  S.  L.  A.,  B.  25,  see  note  to  that  s.,  9uprd, 

As  to  what  is  an  *'  addition  to  or  alteration  in  buildings,"  see  Be 
QashdVs  8.  E.,  1894, 1  Ch.  485.  There  must  be  a  present  intention  to 
let,  if  not  an  actual  prospect  of  letting,  to  be  within  subs,  (ii.) :  Be  Ik 
TeisBier's  8.  K,  1893,  1  Oh.  153 ;  Be  Lord  Gerard'a  8.  E.,  1893,  3  Ch. 
252,  260,  264,  267 ;  Be  Lord  Be  Tahley,  75  L.  T.  328.  «  Rebuilding," 
in  subs,  (iv.),  does  not  include  structural  repairs :  ke  De  2W«8ter*<  ^S^- 


Additions  or 
alterations. 

Present  inten- 
tion to  let. 

<<  Rebuilding. 
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B.f  tUd  mp. ;  but  the  alteratioD,  enlargement,  and  reconstruction  of  a  SS.  13,  14, 15. 

manaion  may  be  within  the  subs.,  although  part  of  the  mansion-house  

is  left  intact,  or  some  of  the  waDs  are  utilized :  Be  Walker'a  8.  K,  ^^^^-^ 
18»4, 1  Ch.  189 ;  and  see  Re  GaskdTs  8.  E.,  uhi  sup.  apa^^ney. 

The  income,  arising  from  capital  moneys,  should  be  included  when  *' Annual 
calculating  the  *'  annual  rental" :  Be  De  Temier's  8.  R,  ubi  euprh ;  rental." 
also  the  rents  of  all  estates  settled  on  the  same  limitations  as  that  on 
which  the  mansion-house  stands :  Be  Lord  OerartPe  8,  E,,  ubi  euprh ; 
also  the  rental  value  of  a  fisH'm  usually  let,  but  for  the  time  being 
unlet ;  but  not  the  rental  value  of  land  in  the  occupation  of  the  tenant 
for  life :  ^0  Wcdher's  3,  E.y  vhi  euprd.  There  are  no  deductions  to  be 
made  as  there  are  under  s.  4  of  the  Limited  Owners'  Residences  Act, 
1870.  As  to  the  time  when  the  rental  should  be  calculated,  see  Sugd. 
Pow.  (8th  ed.),  706. 

The  decisions,  as  to  the  application  of  purchase  money,  under  the  Lands  Clauses 
Lands  Clauses  Acts,  are  not  applicable  to  this  s.  or  S.  L.  A.,  s.  25,   '^^^^■ 
supra  I  Be  Lord  Ghrard^s  8,  E.,  vhi  eup. 

As  to  the  general  jurisdiction  of  the  Court  in  authorizing  repairs   General 
and  improvementa,  seeiJe  De  Teisner'e  8.  E. ;  Be  Lord  Be  TaJbley ;  Jurisdiction. 
ubi  9up. ;  Be  Montagu,  1897, 1  Ch.  685 ;  2  Ch.  8. 

For  further  powers  as  to  erection  of  a  mansion-house,  see  the 
Limited  Owners'  Besidences  Acts,  33  &  34  Vict.  c.  56 ;  and  34  &  35 
Vict,  c  84. 

14.  All  or  any  part  of  any  capital  money  paid  into  Capital  money 
Court  may,  if  the  Court  thinks  fit,  be  at  any  time  paid  be  paid  ouTto 

out  to  the  trustees  of  the  settlement  for  the  purposes  of  trustees.    {ffo^J/cl 
the  Settled  Land  Acts,  1882  to  1890.  ^^^ 

This  8.  meets  the  depision  in  Cookes  v.  Cookes,  34  Ch.  D.  498 ;  and 
see  S.  L.  A.,  1882,  s.  21  (ix.),  n.,  s.  22 ;  compare  s.  55  (1). 

15,  The  Court  may;  in  any  case  where  it  appears  Conrt  may  (7c0»)  ( <^ 
proper,  make  an  order  directing  or  authorizing  capital  ^^^J  f^J'       -^'9 
money  to  be  applied  in  or  towards  payment  for  any  improvements 
improvement  authorized  by  the  Settled* Land  Acts,  1882  ^/>lI.Ww.  V/y 
to  1890,  notwithstanding  that  a  scheme  was  not,  before         o^jz^jt.  Cf/ 
the  execution  of  the  improvement,  sifbmitted  for  ap- 

proval^  as  required  by  the  Act  of  1882,  to  the  trustees 
of  the  settlement  or  to  the  Court. 

See  S.  L.  A.,  s.  26,  and  note  thereto. 

Under  this  s.,  capital  money  will  be  applied  in  recouping  to  a  tenant 
for  life  the  cost  of  improvements  executed  since  1882 :  Be  Ormrod^s 
S.  E^  1892,  2  Ch.  318 ;  and  see  Be  Tucker's  8.  K,  1895,  2  Ch.  468 ; 
wMch  shows  how -the  jurisdiction  of  the  Court  to  re-imburse  the 
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S8. 15, 16.      tenant  for  life  will  be  exercised :  and  compare  Ex  parte  Redtor  of 
; — -         Newton  Heath,  44  W.  R.  645.    The  Goart  will  not  usually  make  the 

^^toNt^fw  ^^^^  *"  regards  improvements  executed  before  1883 :  see  Be  Ormro^s 
_  '  8.  E.;  nor  direct  repayment  of  instalments  of  a  rentKshaige, 
paid  by  a  tenant  for  life  before  the  date  at  which  he  has  required 
redemption  under  the  S.  L.  A.,  1887 :  Re  Dalieon'e  8.  E,,  1892,  3  Ch. 
622 ;  Re  Howard^s  8.  E.,  1892, 2  Gh.  233 ;  nor  make  a  prospective  order 
directing  fature  capital  moneys  to  be  applied  in  payment  of  costs  of 
improvements  executed,  or  in  repayment  of  moneys  paid,  or  to  be  paid, 
in  keeping  down  charges  created  to  raise  money  for  improvements :  Re 
Marquis  of  BrUtoVs  8,  K,  1893, 3  Gh.  161 ;  see  also  Re  MiOarcTs  S.  E, 
ib.  116. 

THiiiew.  Trustees. 

Tnnt«68  for  18^  Where  there  are  for  the  time  being  no  trustees  of 

of  the  Act.        the  settlement  within  the  meaning  and  for  the  purposes 

of  the  Act  of  1882^  then  the  following  persons  shall,  for 

the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  be 

trustees  of  the  settlement ;  namely, 

^  (i.)  The  persons  (if  any)  who  are  for  the  time  being 

n)^^y/^^./9^  under  the  settlement  trustees,  with  power  of 

..  f,.        *.:/..  "V  -  ^         or  upon  trust  for  sale  of  any  other  land  oogt 

'        >      '^   ^         prised  in  the  settlement  and  subject  to  the 

same  limitations  as  the  land  to  be  sold,  or  with 

power  of  consent  to  or  approval  of  the  exercise 

of  such  a  power  of  sale,  or,  if  there  be  no  such 

persons,  then 

(ii.)  The  persons  (if  any)  who  are  for  the  time  being 

/        -s    aJ^    J^Q.  under  the  settlement  trustees  with  future  power 

U  f ^5-  / «        •  Qf  gi^ie,  or  under  a  fdture  trust_for  sale,  of  the 

land  to  be  sold,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takes 
eflfect  in  all  events  or  not. 

See  S.  L.  A.,  s.  2  (8) ;  and,  on  suhe.  i.,  Re  Brown'B  WiU,  27 
Ch.  D.  179;  Constable  v.  Constable,  32  ib.  233,  237;  on  subs.  iL, 
Whedtoright  v.  Waiker,  23  tb.  752,  761 ;  Re  Bryant  &  Baminghamj 
44  Ch.  D.  218. 

If  land  is  devised  to  A.  &  B.  upon  trust  for  A.  for  life,  with  a  power 
for,  or  direction  to,  the  trustees  for  the  time  being  to  sell,  after  A.'8 
death,  it  seems  that,  on  a  sale  by  A.  as  tenant  for  life,  A*  &  B. 
are  trustees  under  subs,  ii.,  not  as  being  the  particular  individuals 
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selected  by  the  settlor  to  make  the  sale,  but  as  the  present  members  ss.  16, 17,  18, 

of  the  class  to  which,  as  a  whole,  the  scheme  of  the  Acts  gives  certiun  19. 

frmctions  in  the  working  of  the  statutory  powers:  SsJSai^,  QtiTlvng,        iCIiir^Of^'^)  ^* 

J,  in  Chambers,  30  January,  1899 ;  Bt  Cox,  Ac,  91  L.  T.  241 ;  but        ^^^^  ^/  .  2^ 

see  43  Sol.  J.  326,  where  it  is  stated  that  Ghitty,  J.,  had  decided 

otherwise  in  Chambers. 

'•  Of  the  land  to  be  sold  "—see  34  Sol.  J.  812. 

17. — (1.)  AU  the  powers  and  provimns  contained  in  Appiioation 
the  Conveyafunng  and  Law  of  Property  Act,  1881,  with  ""^^S^^fj^ 
reference  to  the  appointment    of   new  trustees^  and  the  Vfc*.  c.  4i,a« 
oMenarge  and  rettrement  of  trustees,  are  to  apply  to  and  of  tnutees, 
indude  trustees  for  the  purposes    of  the    Settled  Land 
Acts,  1882  to  1890,  whether  appointed  hy  the  Court  or 
by  the  settlement,  or   tmder  provisions  contained  in  the 
setHemeht. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement 
of  tmstees  takmg  place  before  as  well  as  after  the  passing 
of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  amy  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act  otherwise 
than  v/nder  the  provisions  of  the  Coiweyancing  and  Law 
of  Property  Act,  1881. 

This  s.  is  repealed  and  in  effect  replaced  by  T.  A.,  s.  47,  stipra. 

18.  The  provisioDs  of  section  eleven  of  the  Housing  of  Exteiision  of 
the  Working  Classes  Act,  1885,  and  of  any  enactment  ?^pkSg 
which  may  be  substituted  therefor,  shall  have  effect  as  ^?^* "  *?. 
if  the  expression  ^'  working  classes  **  included  all  classes  c.  72. 

of  persons  who  earn  their  liyelihood  by  wages  or  salaries :     ^-^r  i^^^-r^   '  ^\ 
Provided  that  this  section  shall  apply  only  to  buildings 
of  a  rateable  value  not  exceeding  one  hundred  pounds 
per  annum. 

See  Chap.  VII.,  wi/rd. 

19.  The  registration  of  a  writ  or  order  affecting  land  Power  to 
may  be  vacated  pursuant  to  an  order  of  the  High  Court  trSon'oP' 
or  any  Judge  thereof.  ^"'• 

See  Land  Charges  Begistration  and  Searches  Act,  1888,  s.  5  (4),  n., 
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CHAPTER  VIL 

THE  HOUSING  OF   THE  WORKING  CLASSES  ACT,  1890. 
(63  &  64  VICT,  a  70),  b.  74,  bubs.  (1). 

[18th  August,  1890.] 
Ammdmrat  of      74.— (1.)  The  Settled  Land  Act,  1882,  shall  be  amended 

46  A  4«  Vict.     ^    r  11 

c.  88.  ^  follows  :— 

(a)  Any  sale,  exchange,  or  lease  of  land  in  pnisnance 

of  the  said  Act,  when  made  for  the  purpose  of 
the  erection  on  snch  land  of  dwellings  for  the 
working  classes,  may  be  made  at  snch  price,  or 
for  snch  consideration,  or  for  snch  rent,  as  haviog 
regard  to  the  said  purpose,  and  to  all  the  cir- 
cnmstances  of  the  case,  is  the  best  that  can  be 
reasonably  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  hare 
been  obtained  if  the  land  were  sold,  exchanged, 
or  leased  for  another  purpose. 

(b)  The  improYcments  on  which  capital  money  may  be 

expended,  enumerated  in  section  twenty-five  of 
the  said  Act,  and  referred  to  in  section  thirty  of 
the  said  Act,  shall,  in  addition  to  cottages  for 
labourers,  farm  servants,  and  artisans  whether 
employed  on  the  settled  land  or  not,  include  any 
dwellings  available  for  the  working  classes,  tbe 
building  of  which  in  the  opinion  of  the  Court  is 
not  injurious  to  the  estate. 

This  B.  is  a  re-enactment  of  s.  11  of  the  Housing  of  the  Workiog 
Classes  Act,  1886,  which  Act  is  repealed  (except  as  to  a  small  part» 
not  including  a.  11)  by  s.  102  of  this  Act. 

The  last  clause  of  the  s.  seems  to  imply  that  in  every  case  the 
opinion  of  the  Court  must  be  obtained  that  the  expenditure  is  not 
injurious  to  the  estate ;  at  least,  it  will  not  be  prudent  for  trustees  to 
omit  to  do  so. 
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CHAPTER  VIIL 

THE  SETTLED  LAND  ACT  RULES,  1882. 

Decemhery  1882. 

1.  The  expression  ''the  Act*'  used  in  these  rales  means 
the  Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  nsed  in  these  mles  have 
the  same  meanings  as  in  the  Act. 

The  expression  '*  the  tenant  for  life  "  includes  the  tenant 
for  life  as  defined  by  the  Act,  and  any  person  haying  the 
powers  of  a  tenant  for  life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be 
made  by  summons  in  chambers ;  and  if  in  any  case  a  petition 
shall  be  presented  without  the  direction  of  the  judge,  no 
further  costs  shall  be  allowed  than  would  be  allowed  upon  a 
summons. 

[Note. — Coats  of  a  petition  were  allowed  in  Be  Bethlehem  and  Cost  of  peti- 

BridetoeU  ffoapitah,  30  Gh.  D.  541 ;  Be  Arnold,  31  Sol.  J.  560 ;  Ex  tion. 
parte  Jeeue  College,  50  L.  T.  583 ;  and  Be  Earl  de  Grey,  W.  N.,  1887, 

241.    It  IB  onderstood  that  this  r.  applies  to  an  application  for  pay-  Pand  exceed- 

ment  out  of  Court,  to  S.  L.  A  trustees,  of  a  fund  exceeding  £1000.]  ing  £1000. 

3.  The  forms  in  the  Appendix  to  these  rules  are  to  be 
followed  as  fax  as  possible,  with  such  modification  as  the 
circumstances  require.  All  summonses,  petitions,  affidavits, 
and  other  proceedings  under  the  Act  are  to  be  entitled 
according  to  the  Form  L  in  the  Appendix. 

[NoTB. — ^Form  ii.  dow  needs  some  modification  to  meet  the  existing 
B.  S.  C. :  see  note  to  that  Form,  it^rhJ] 

4.  The  persons  to  be  served  with  notice  of  applications  to 
the  Oourt  shall,  in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  by  the  tenant  for  life  under 
sections  15  and  34,  the  trustees. 

[Note. — S.  15  is  now  repealed,  and,  in  the  main,  re-enacted  by 
S.  L.  A.,  1890,  8. 10.] 
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In  the  case  of  spplicatioiia  under  section  38,  the  troBtees 

(if  any),  and  the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section  44,  the  tenant  for 

life,  or  the  trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served. 
Except  as  hereinbefore  provided  where  an  application  under 
the  Act  is  made  by  any  person  other  than  the  tenant  for 
life,  the  tenant  for  life  alone  shall  be  served  in  the  first 
instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applica- 
tions by  a  tenant  for  life  shall  not  in  the  first  instance  be 
served  on  any  person. 

6.  The  judge  may  require  notice  of  any  application  under 
the  Act  to  be  served  upon  such  persons  as  he  thinks  fit,  and 
may  g^ve  all  necessary  directions  as  to  the  persons  (if  any) 
to  be  served,  and  such  directions  may  be  added  to  or  varied 
from  time  to  time  as  the  case  may  require.  Where  a  petition 
is  presented,  the  petitioner  may,  after  the  petition  has  been 
filled,  apply  by  summons  in'  chambers  (Appendix,  Form 
XXIII.)  for  directions  with  regard  to  the  persons  on  whom 
the  petition  ought  to  be  'served.  If  any  person  not  already 
served  is  directed  to  be  served  with  notice  of  an  application, 
the  application  shall  stand  over  generally,  or  until  such  time 
as  the  judge  directs.  The  judge  may  in  any  particular  case, 
upon  such  terms  (if  any)  as  he  thinks  fit,  dispense  with 
service  upon  any  person  upon  whom,  under  these  rules,  or 
under  any  direction  of  the  judge,  any  application  is  to  be 
served. 


Time  for 
application. 


Serrice  dis- 
pensed with. 


[NoTBB. — ^The  proper  time  for  an  application  under  this  rule  in 
regard  to  the  appointment  of  new  trustees,  is  after  a  summons  for 
their  appointment  has  been  taken  out ;  but  where  an  action  had  been 
commenced  and  an  injunction  obtained  to  restrun  an  intended  sale 
by  the  tenant  for  life  until  trustees  for  the  purposes  of  the  Act  had 
been  appointed,  an  order  as  to  the  service  of  notice  of  the  summons 
was  made  before  the  summons  was  taken  out:  Whedwright  v.  WaBosr^ 
23  Oh.  D.  763. 

Service  on  the  children  of  the  tenant  for  life  was  dispensed  with 
where  the  Court  deemed  their  interests  sufficiently  represented  by  the 
trustees,  who  had  been  served :  Be  BrowrCs  WiU^  27  Gh.  D.  180. 

And  see,  on  this  and  the  two  proceeding  rr.,  Be  Ma/rq.  of  AiMmry^ 
8.  K,  42  W.  R.  45.] 


7.  It  shall  be  sufficient  upon  any  application  under  the 
Act  to  verify  by  affidavit  the  title  of  the  tenant  for  life  and 
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trustees  or  other  persons  interested  in  the  application  unless 
the  judge  in  any  particular  case  requires  further  evidence. 
Such  affidavit  may  be  in  the  form  or  to  the  effect  of  Form 
No.  VIIL  in  the  Appendix. 

8.  Any  sale  authorized  or  directed  by  the  Court  under  the 
Act,  shall  be  carried  into  effect  out  of  Court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  a  manner  as  the 
judge  may  direct. 

9.  Where  the  Court  authorizes  generally  the  tenant  for 
life  to  make  from  time  to  time  leases  or  grants  for  building 
or  mining  purposes  under  section  10  of  the  Act^  the  order 
shall  not  direct  any  particular  lease  or  grant  to  be  settled  or 
approved  by  the  judge  unless  the  judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should 
be  settled  or  approved  by  him.  Where  the  Court  authorizes 
any  such  lease  or  grant  in  any  particular  case,  or  where  the 
Court  authorizes  a  lease  under  section  15  of  the  Act,  the 
order  may  either  approve  a  lease  or  grant  already  prepared 
or  may  direct  that  the  lease  or  grant  shall  contain  conditions 
specified  in  the  order  or  such  conditions  as  may  be  approved 
by  the  judge  at  chambers  without  directing  the  lease  or 
grant  to  be  settled  by  the  judge. 

[Note. — As  to  leases  under  s.  15  see  now  S.  L.  A.,  1890,  s.  10.] 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
Court  any  capital  money  arising  under  the  Act  may  apply 
by  summons  at  chambers  for  leave  to  pay  the  money  into 
Court.     (Appendix,  Forms  IX.,  X.,  and  XI.) 

11.  The  summons  shall  be  supported  by  an  affidavit 
setting  forth : — 

(1)  The  name  and  address  of  the  person  desiring  to  make 

the  payment. 

(2)  The  place  where  he  is  to  be  served  with  notice  of  any 

proceeding  relating  to  the  money. 

(3)  The  amount  of  money  to  be  paid  into  Court  and  the 

account  to  the  credit  of  which  it  is  to  be  placed. 

(4)  The  name  and  address  of  the  tenant  for  life  under  the 

settlement  by  whose  direction  the  money  is  to  be 
paid  into  Court. 

(5)  The  short  particulars  of  the  transaction  in  respect  of 

which  the  money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into 
Court  may  contain  directions  for  investment  of  the  money 
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on  any  seonritieB  authorused  by  seotion  21,  sub-section  1  of 
the  Act,  and  for  payment  of  the  dividends  to  the  tenant  for 
life,  either  forthwith  or  npon  production  of  the  consent  in 
writing  of  the  applicant;  the  signature  to  such  consent  to 
be  yerified  by  the  affidavit  of  a  solicitor.  But  if  the  transac- 
tion in  respect  of  which  the  money  arises  is  not  completed 
at  the  date  of  payment  into  Court,  the  money  shall  not, 
without  the  consent  of  the  applicant,  be  ordered  to  be  in- 
vested in  any  securities  other  than  those  upon  which  cash 
under  the  control  of  the  Court  may  be  invested. 

13.  Money  paid  into  Court  under  the  Act  shaU  be  paid  to 
an  account,  to  be  entitled  in  the  matter  of  the  settlement, 
with  a  short  description  of  the  mode  in  which  the  money 
arises  if  it  is  necessary  or  desirable  to  identify  it,  and  in  the 
matter  of  the  Act.     (Appendix,  Forms  IX.,  X.,  and  XI.) 

14.  Any  person  paying  into  Court  any  capital  money 
arising  under  the  Act  shall  be  entitled  first  to  deduct  the 
costs  of  paying  the  money  into  Court. 

[NoTB. — ^It  is  submitted  that  this  rule,  14,  is  uUra  vires.  The 
whole  purchase-money  muBt  under  the  Aot  be  paid  to  the  tniatees  and 
a  receipt  given  or  it  must  be  paid  into  Court,  otherwise  the  estate  will 
not  pass  by  the  conveyance.  This  is  the  old  rule  in  case  of  an  exercise' 
of  an  ordinary  power  (Cockerell  v.  Cholmeley,  1  Clarke  &  Fin.  60)  and 
must  apply  to  a  sale  under  this  Act:  see  also  Daniell's  Chancery 
Forms  (4th  ed.),  p.  1005,  n.  (a),  and,  as  to  the  old  practice,  0%mfum 
V.  Cfhambers,  4  Hare,  807.  However,  in  Cardigan  v.  Cfurxon-Howe, 
30  Ch.  D.  531,  the  order  was  (p.  540)  that  purchaser  deduct  costs  of 
summons  out  of  the  fund  before  paying  it  in :  and  see  Seton,  5th  ed^ 
1517  (No.  6) ;  S.  L.  A.,  a  21  {**  subject  to  payment  of  claims  properly 
payable  thereout "),  s.  46  (6) ;  s.  47.  When  the  whole  money  has  been 
paid  to  the  trustees,  any  oosts  properly  payable  can  then  be  paid.] 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules, 
the  existing  practice  of  the  Court  as  to  costs  and  otherwise, 
so  far  as  the  same  may  be  applicable,  shall  apply  to  proceed- 
ings under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Bules  of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force,  so  far  as  they  are  applicable  to  such  proceed- 
ings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Bules  of  the  Supreme  Court  as  to  Court  fees  for  the 
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time  being  in  force,  so  far  as  they  are  applicable  to  such 
proceedings. 

18.  Tbese  roles  shall  come  into  operation  from  and  after 
the  3l8t  December,  1882. 

19.  These  rales  may  be  cited  as  the  Settled  Land  Act 
Rules,  1882. 


'I 
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APPENDIX.  (1) 


Form  I. 
Title  of  Fbogbbdinos.  (2) 

Ih  the  High  Ck>urt  of  Justice^ 

Chancery  Division, 

Yice-Chancellor  Bacon, 

or 

Mr.  Justice  Ohitty, 

[or  other  judge  hrfore  whom  the  application  is  to  be  heard.'] 

In  the  matter  of  the  estate  [or,  of  the  timher  upon  the 

estate],  situate  at  in  the  county  of  ,  [or,  of  the  chattels], 

settled  by  a  settlement  made  by  an  indenture  dated  the  day  of 

,  and  made  between  [or,  by  the  Will  of  dated 

or  as  the  ease  may  be]. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FoBM  n. 

FoBMAL  Past  of  Summons.  (3) 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts 
of  Justice  on  day,  the  day  of  ,18    ,at  o'clock 

in  the  forenoon,  on  the  hearing  of  an  application 

(a.)  On  the  part  of  A,  B,,  the  tenant  for  life  [or,  tenant  in  tail,  or 

(1)  The  Appendix  referred  to  in  the  preceding  rules  under  S.  L.  A. 

(2)  See  also  Table  of  Titles,  &c.,  of  Petitions  and  Summonses  in 
the  Annual  Practice,  and  Be  Weils,  Seton  (6th  ed.),  1512. 

And,  as  to  title  of  proceedings  under  the  Act,  where  an  action  is 
pending  for  execution  of  trusts  of  the  settlement,  see  Be  Parry,  W.  N., 
1884,43. 

(3)  See  now  0.  54  r.  4  B.  (B.  S.  C,  November,  1893),  and  Annual 
Practice :  Maicy  and  Prior,  *'  Forms  of  Originating  Summons,**  1895, 
pp.  50-56. 
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(U  the  ease  may  he^  ducrOnng  the  ncUure  <^  the  <^pplioa/fi^B  tstate\  under 
the  above-mentioned  settlement. 

Or^  (5.)  Oo  the  part  of  A.  B^  the  tenant  for  life  (prmihe  case  may 
he)  under  the  aboTe-mentioned  settlement  of  an  infant,  by  X  F.,  his 
testamentary  guardian  [pr^  guardian  appointed  by  order  dated  the 
or^  next  friend]. 

Or^  (c.)  On  the  part  of  C.  D,  and  E.  F^  the  tmstees  of  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  G,  H,,  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  the  oaae  may  he,  describing  the  oj^i^ 
canfe  interee{]  under  the  above-mentioned  settlement  subject  to  the 
life  interest  of  A.  B,  [or  ae  the  caee  may  &e]. 

Or,  (e.)  On  the  part  of  L  J^  the  purchaser  of  the  lands  [or,  the 
timber  upon  the  lands,  or  chattels,  or  cu  the  case  may  he"]  settled  by 
the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  /.  J.,  the  lessee  under  a  mining  lease  dated 
the  ,  18    ,  granted  under  the  powers  of  the  above-mentioned 

Act  of  the  mines  and  minerals  under  the  land  settled  by  the  above- 
mentioned  settlement. 

Or,  (g,)  On  the  part  of  /.  J^  the  mortgagee  under  a  mortgage  in- 
tended to  be  created  under  section  18  of  the  above-mentioned  Act  of 
the  lands  settied  by  the  above-mentioned  settlement. 

Or,  (h,)  On  the  part  of  JT.  L,,  interested  under  the  contract  herein- 
after mentioned. 

Dated  the  day  of  ,  18 

This  summons  was  taken  out  by  of  ,  solicitor  for  the 

applicant. 

To 

{Add  the  names  of  (hejpersons  (tf  any)  on  whom  tAe  summons  is  to  be 
served,) 


FOBM  HI. 

Summons  unoeb  S.  10  foe  General  LEAanra  Fowbbs. 
Title  and  formal  parts  as  in  Forms  I.  and  II.  (a)  or  (5). 

1.  That  the  applicant  [or  in  the  case  qf  an  infant  that  the  said 
X  T.  during  the  infjEincy  of  the  said  A.  B.],  and  each  of  his  successors 
in  tiUe  [or  in  the  case  of  an  it^ant,  each  of  the  successors  in  title  of 
the  said  A,  B."],  being  a  tenant  for  life  or  having  the  powers  of  a  tenant 
for  life  under  the  above-mentioned  Act,  may  pursuant  to  section  10  of 
the  said  Act  be  authorized  from  time  to  time  to  make  building  [or 
mining]  leases  of  the  lands  comprised  in  the  said  settlement  for  the 
term  of  years  [or  in  perpetuity]  on  the  conditions  specified  in  the 
sidd  Act  [or  on  other  conditions  than  those  specified  in  sections  7  to  9 
of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  be 
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paid  out  of  the  property  subject  to  the  said  settlement,  and  that  for 
that  parpoee  all  necessary  directions  may  be  given. 

Note, — ^The  proposed  conditions  ought  not,  except  in  simple  cases, 
to  be  set  forth  in  tbe  summons. 

[Note, — The  costs  are  directed  to  be  taxed  as  between  solicitor  and 
client :  see  S.  L.  A.,  s.  46  (6).] 


FOBM  IV. 

SomCOKS  UKDER  SS.  10  OR  15  FOB  AUTHORITT  TO  QrANT  A  PAR- 
TICULAR Lbase  where  the  Tenant  for  Life  has  Entered 
INTO  A  Contract. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  conditional  contract,  dated  the  18  ,  and  made 
between  the  applicant  [or  the  said  X,  F.]  of  the  one  part  and  of 
the  other  part,  for  a  [building  or  mining]  lease  to  the  said  of  the 
hereditaments  therein  mentioned  for  the  term,  and  upon  the  conditions 
therein  stated,  may,  pursuant  to  section  10  \pr  15]  of  the  above- 
mentioned  Act  be  approved,  and  that  the  said  A,B,  \ot  X.  F.]  may 
be  authorized  to  execute  a  lease  in  pursuance  of  the  said  contract. 

2.  {Add  applioationfor  coats  cw  in  Form  HI.  2.) 

[Note. — S.  15  is  now  repealed,  and,  in  the  medn,  re-enacted  by  S.  L. 
A.,  1890, 8. 10.] 


Form  V. 

SxnUIONS    UNDEB  SS.  10  OR  15  FOR    AUTHORITY  TO  GrANT   A   Pab- 

tioulab  Lease  when  no  Oontbaot  has  been  entebed  into. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  (a)  or  (Jb), 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted 
to  of  the  lands  [or  of  the  mansion-house,  &c.]  settled  by  the 
said  settlement  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act,  be  approved,  and  that  the  applicant  [or  the  said  X  F.] 
may  be  authorized  to  execute  the  same. 

2.  (Add  applicaiionfor  costs  as  in  Form  HI,  2.) 
[Note. — As  to  s.  15,  see  note  to  Form  IV.] 


2  F 
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Form  VI. 

SUKMONB  UNDBB  8S.  15,   35,  OB  37,   FOB  A  SaLB  OUT  OF  GOUBT   OF 
THB  PBINOIPAL   MaNSION-HoUSE,  ANB  DbMBBNXS,  OB  OF  TutBEB 

OB  Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  n.  (a)  or  (h). 

1.  That  the  applicant  [or  in  the'case  of  an  truant  the  said  X.  F.] 
may  be  authorized  to  sell  the  principal  mansion-house  [or  the  timber 
ripe  and  fit  for  cutting]  on  the  land  [or  the  furniture  and  chattels] 
settled  by  the  above-mentioned  settlement  in  such  manner  and  subject 
to  such  particulars,  conditions,  and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between 
solicitor  and  client,  and  that  C,  D.  and  K  F.^  the  trustees  of  the  said 
settlement,  may  be  at  liberty  to  pay  the  costs  when  taxed  out  of  the 
proceeds  of  the  said  sale  [or,  in  the  case  of  timber^  out  of  the  three- 
fourths  of  the  proceeds  of  the  sud  sale  to  be  set  aside  as  capital  money 
arising  under  the  said  Act],  or  tf  this  Form  is  not  apj^ioaJbiU^  as  in 
Form  III.  2. 

[Note. — As  to  s.  15,  see  note  to  Form  IV.] 


Form  VII. 

Summons  under  SS.  15,  35,  or  37,  for  Sale  bt  the  (jOurt  of  the 
Principal  Mansion-House,  and  Demesnes,  or  of  Timbeb  or 
Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (b). 

1.  That  the  principal  mansion-house  [or  the  timber  ripe  and  fit  for 
cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the 
above-mentioned  settlement,  may  be  sold  under  the  direction  of  the 
Court. 

2.  (Application  for  costs  as  in  Form  III.  2.) 
[Note. — As  to  s.  15,  see  note  to  Form  IV.] 


Form  VIII. 

Affidavit  verifying  Title. 

Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows : 

1.  By  the  above-mentioned  settlement  the  above-mentioned  lands 
[or  certain  chattels,  shortly  describing  them\  stand  limited  to  uses  [or 
upon  trusts]  under  which  A.  B.  is  [or  I  am]  beneficially  entitled  in 


\ 
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poflsession  as  tenant  for  life  [or  tenant  in  tail  or  tenant  in  fee  simple, 
with  an  executory  gift  over,  or  cuihe  ease  may  &e]. 

2.  {^Uia  a  fact.)    The  said  ^.  ^.  is  an  infant  of  the  age  of 
years  or  thereahonts. 

3.  C7. 2).  of  and  E.  F,  of  are  TruBteee  under  the  said 
settlement,  with  a  power  of  sale  of  the  said  lands  [or  with  power  of 
consent  to'  or  approval  of  the  exercise  of  a  power  of  sale  of  the  said 
lands  contained  in  the  said  settlement,  or  are  the  persons  hy  the  said 
settlement  declared  to  he  Trustees  thereof  for  purposes  of  the  ahove- 
mentioned  Act]. 


Form  IX. 

Summons  undeb  S.  22  bt  Pubghasb   fob  Payment  into  Goubt 
OF  Pubghasb  Money  of  Settled  Land,  Timbeb,  ob  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  XL  (e). 

1.  That  the  applicant  may  he  at  liberty  to  pay  into  court  to  the 
credit  of  '*  In  the  matter  of  the  settlement,  dated  the  and  made 
between  [or  will,  &c.]  proceeds  of  sale  of  the  A.  estate  [or  as  the 
case  may  he"},  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the 
sum  of  £  on  account  of  the  purchase  money  of  the  said  A.  estate 
(or  08  the  case  may  be)  settled  by  Uie  said  settlement  [or  will,  &c.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said 
sums  when  pud  into  court,  and  the  accumulation  or  payment  of  the 
dividends  of  the  securities,  representing  the  same  as  the  CSourt  may 
think  proper. 


FOBM  X. 

Summons  undeb  S.  22  jx)b  Payment  into  Goubt  by  Lessee  undeb 

A  Mining  Lease  (000  S.  11). 

Title  as  in  Form  L 

Formal  parts  as  in  Form  11.  (/). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  In  the  matter  of  the  settlement  dated  the  and  made 
between            [or  the  will,  &c.]  mineral  renW  under  lease  dated  the 

and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of 
£  being  three-fourths  [or  one-fourth]  of  the  rents  payable  by  him 
nnder  the  said  lease  for  the  half-year  ending  the         *  less  £  the 

costs  of  payment  into  court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day 
of  and  the  day  'of  in  every  year  during  the  term 
created  by  the  said  lease  to  pay  into  court  to  the  credit  aforesaid,  so 

2  F  2 
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much  of  the  rents  payable  by  him  ander  the  said  lease  as  is  by 
section  11  of  the  above-mentioned  Act  directed  to  be  set  amde  as 
capital  money  arising  mider  the  sud  Act  after  deducting  therefrom 
the  costs  of  payment  in,  the  amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into 

court  to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  (name 

ih»  investment)  to  the  like  credit,  and  that  the  dividends  on  the  said 

when  purchased  may  be  paid  to  A,  £.,  the  tenant  for  life  under 

the  above-mentioned  settlement  during  his  life  or  until  farther  order. 

[NoTB."— As  to  deduction  of  costs  of  payment  in,  see  note  to  r.  14, 


FOBM  XL  ' 

Summons  undkr  S.  22  fob  Payment  into  Goubt  bt  Mobtgaqbe 

(see  S.  18). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (^). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  '*  Money  advanced  on  mortgage  of  lands  settled  by  the  settle- 
ment dated  the  and  made  between  [or  the  will,  &&]  and 
in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  being 
the  amount  agreed  to  be  advanced  by  him  on  mortgage  of  the  lands 
comprised  in  the  above-mentioned  settlement  less  the  costs  of  pay- 
ment in. 

2.  (Add  directions  for  investment  as  in  Form  VIII.  2.) 

[Notb. — ^The  directions  for  investment  are  in  fsct  in  Form  IX.  2. 
As  to  deduction  of  costs,  see  note  to  Form  X.] 


FoBM  XIL 

Summons  ttndeb  S.  26  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IL  (a)  or  (b). 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution 
of  improvements  on  the  lands  settled  by  the  above-mentioned  settle- 
ment may  be  approved. 

2.  (Add  application /or  coats  as  in  Form  III,  2.) 
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FoBM  XIII. 
SuHMOVs  UNDEB  8.  26,  SuBS.  (2)  (il)  FOB  Afpointicxnt  of  an 

EnGINBSB  OB  SUBYBTOB. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (b), 

1.  That  M.  N.  of  engineer  [or  surveyor]  may  be  approred  as 
engineer  [or  soryeyor]  for  the  purposes  of  section  26,  sab-seotion  (2) 
(iL)  of  the  above-mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOBM  XIV. 

Nomination  of  an  Enoinebb  ob  Subvetob  bt  thb  Tbustebs. 

Title  as  in  Form  I. 

We  C.  D.  of  and  E.  F.  of  the  Trustees  of  the  aboFe- 

mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act, 
hereby  nominate  of  engineer  [or  surveyor],  for  the  pur- 

poses of  section  26,  sab-section  (2)  (ii.)  of  the  said  Act. 

(Signed)    C.  D. 
E.  F 


FOBM  XV. 

Summons  undsb  S.  26,  Subs.  (2)  (iii.). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (&). 

1.  That  C.  D,  and  E,  F,  the  trustees  of  the  above-mcDtioned 
settlement,  for  the  purposes  of  the  above-mentioned  Act  may  be 
directed  to  apply  the  sum  of  £  out  of  the  capital  money  arising 
under  the  said  Act  in  their  hands  subject  to  the  said  settlement  in 
payment  for  [describe  the  work  or  operatum]  being  [part  of]  an  im- 
provement executed  upon  the  lands  subject  to  the  said  settlement 
pursuant  to  a  scheme  approved  by  the  said  0,  D,  and  E,  F,  under 
the  said  Act. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 

[Note. — See  now  S.  L.  A.,  1890,  s.  15,  as  to  dispensing  with 
scheme.] 
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FoBK  XVI. 

SUXMONB  UHDIB  8.  26,  8UB8.  3. 

Title  as  in  Form  L 
Formal  parts  as  in  Form  II.  (a)  or  (&). 

1.  That  the  sam  of  £  may  he  ordered  to  he  raised  oat  of  the 

in  court  to  the  credit  of  and  that  the  same  when  raised 

may  he  paid  to  upon  his  undertaking  to  apply  the  same  in  pay- 

ment for  [dMcribe  ike  warki  or  operation]  heing  part  of  an  improre- 
ment  executed  upon  the  land  settled  hy  the  ahove-mentdoned  settle- 
ment pursuant  to  the  scheme  approred  by  order  dated  the 

2.  (Add  applioation/or  costs  as  in  Form  III,  2.) 
[NoTB.->See  note  to  Form  XY.] 


Form  XVII. 

Summons  undeb  S.  31. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.  (a)  or  (b). 

1.  That  the  applicant  may  be  at  liberty  to  enforce  lor  cany  into 
effect  or  vary  or  resdnd  as  the  case  may  he"]  the  contract  entered  into 
between  the  applicant  of  the  one  part,  and  of  the  other  part.  • 

2.  Or  that  such  directions  may  be  giren  relating  to  the  said  contract 
as  the  judge  may  think  fit. 

3.  (Add  application  for  costs  cu  in  Form  III.  2.) 


FOBM  XVIII. 

Summons  undbb  S.  34  fob  Application  of  Monet  paid  fob  a 

Lbabb  ob  Reyebsion. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  11.  (a),  (b),  or  (d). 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for 
years  [or  life  or  a  reyersion  or  other  interest,  descrOnng  W]  settled  by 
the  above-mentioned  settlement,  may,  pursuant  to  section  34  of  the 
above-mentioned  Act,  be  directed  to  be  applied  for  the  benefit  of  the 
parties  interested  under  the  said  settlement  in  such  manner  as  the 
Court  may  think  fit. 

2.  (Add  education  for  costs  as  in  Form  III.  2.) 
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Form  XIX. 
Summons  uitdbb  S.  38  fob  tab  ApponmcENT  of  New  TsutTEES. 

Title  as  in  Fonn  I. 
Formal  parts  as  in  Form  11.  (a),  (5),  (c),  or  (d). 

1,  That  G,  E.  and  J.  J,  may  be  appointed  trustees  under  the  above- 
nientioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  (Add  appHcatian/or  costs  cu  in  Form  III.  2.) 


FOBH  XX. 

Summons  undeb  S.  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  n.  (a),  (b)y  or  (c). 

1.  That  it  may  be  declared  that  (set  out  the  declaration  required). 

2.  {Add  appHcation  for  costs  as  in  Form  III.  2^  or  as  the  ctrcum- 
stanoes  require.) 


FOBM  XXI. 

Summons  undeb  S.  56  fob  Advice  and  Dibeotion. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  to  (A). 

For  the  opinion,  advice,  and  direction  of  the  Judge  on  the  following 
questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

(or  if  the  questions  involve  complicated  facts) 
for  the  opinion,  advice,  and  direction  of  the  Judge  on  the  facts  and 
questions  submitted  by  the  statement  left  in  my  chambers  this  day. 
{Add  application  for  costs  as  in  Form  III.  2.) 


FOBM  XXII. 

Summons  undeb  S.  60  fob  Appointment  of  Pebsonb  to  exercise 

Powebs  on  behalf  of  Infant. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  Q>). 

I.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to 
13,  both  inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above- 
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mentioned  Act  (or  such  other  powem  €uUiB  duired  to  eaoerdte)  may  be 
ezerciBed  by  the  said  on  behalf  of  the  said  daring  his 

minority. 

2.  (Add  application  for  eosti  as  in  Form  HI.  2.) 

[(1.)  KoTE. — The  settlement  may  be  described  as  a  '*  settlement 
deemed  to  be  existing  under  the  &  L.  A.,  1882 :  "  Be  WeOs^  Seton, 
5th  ed.,  p.  1512 ;  see  also  Annual  Practice,  '*  Table  of  Titles,"  &c] 


Form  XXIII. 

SUKMONB   FOR   DiEBOTIONB    AS   TO   SeBYICE   OF  A  PbTITIOK. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with 
the  petition  presented  in  the  above  matter  on  the  day  of  , 

18     . 
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ABSTRACT, 

oommenoement  of :  See  Commenoement  of  Title 

common  title,  to  several  lots,  one,  enough,  24 

expenses  of,  and  of  verification  of,  23,  24 

"  in  chief,''  what  to  be  abstracted,  in,  8,  24 

leaseholds,  to,  2,  8 

searches,  should  show  certificate  of,  197 

title,  of,  to  grant  lease,  agreement  to  deliver,  9 

ACCUMULATION, 

of  infemt's  income,  and  disposal  of,  from  land,  4, 100, 101 

from  property,  generally,  102-104 
trust  for,  effect  of,  on  S.  L.  A.  powers,  392,  393 

ACKNOWLEDGMENT, 

of  deeds  by  married  woman : 
attorney,  not  by,  97 
C.  A.,  1882,  provisions  of,  as  to,  148-151,  156 

rules   under,    and    under    Fines    and 
Becoveries  Act,  as  to,  157-159 
dedaration  of  trust,  for  purposes  of,  149 
except  under  Fines  and  Becoveries  Act,  none,  397 
married  after  1882.. .260,  261,  271 

before  1883,  as  to  property  acquired  after 
1882...260,  261 
searches  for,  142-144,  164 
S.  L.  A.,  none  under,  397 
trustee,  when,  12,  225,  226,  285 
of  right  to  production  of  documents : 
Court,  application  to,  under,  46 
covenant  for  production,  liability  to  give,  satisfied 
by,  46,  47 
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ACKNOWLEDGMENT— ixmtifliiuxi 

of  right  to  production  of  documents — eontinued. 
damage,  no  liability  to,  under,  45,  46 
enfranohiBement,  on,  21 
grantee  to  nses,  made  to,  47 
mortgage,  on,  costs  of  speoifio  performance  nnder, 

how  borne,  45 
mortgagee,  by,  46,  48,  49 
obligation  nnder,  44  17 
possession  of  the  docnments,  party  giving,  mnst 

have,  49,  50 
specific  performance  of,  right  to,  44,  45 

costs  of,  45 
stamp  on,  49 
trustee,  by,  46,  48,  49 
trustees,   by,   for  S.  L.  A.   purposes,  on   sale   by 

equitable  tenant  for  life,  340 

ACT  OP  PABLIAMENT, 

dispositions  under,  does  not  mean  S.  L.  A.,  where,  318 
'* includes"  in,  definition  in,  16 
is  a  *'  settlement,"  within  C.  A.,  98 

S.  L.  A.,  305,  389,  390,  399 
meaning  of,  in,  305 
"  means  "  in,  definition  in,  16 
preamble  in,  176 

ACTION, 

administration,  for,  e£Eect  of,   on    power    to    appoint 

trustees,  216 
debt  for,  in  regard  to  rent-charges,  106 
mortgage,  relating  to,  sale  in,  81-83 
S.  L.  A.,  effect  of,  on  powers  in,  317 

proceedings  under,  in,  title  of,  431 

ADDITIONAL  POWBBS, 

in  settlement,  effect  of,  under  S.  L.  A.,  388,  389 

ADMINISTRATION, 

beneficiaries,  rights  to,  178,  179 
real  estate,  of: 

costs  of,  178, 179 

legacies  out  of,  178,  180,  181 

order  of,  178 


INDEX.  443 

ADMINISTBATION— «m«iiMwd. 
real  eBtate,  of — eontifiued. 

roles  relating  to,  generally,  178, 179 
non-oontentions  bnsinees,  179 
trust  estates,  limited  to,  89,  217 
And  see  Beal  REPBESENTAnys. 

ADMINI8TEAT0B, 

appointment  of,  under  T.  A.,  precluded,  234 
oomponnding,  &c.,  powers  of,  as  to,  230,  231 
oonvict,  of,  nnder  Forfeiture  Aot,  1870,  no  vesting  in,  of 

trust  or  mortgage  property,  251 
trustee,  is,  within  T.  A.,  254 

T.  A.,  1888...  199 
trust  estate,  for  purposes  of,  89,  217 

And  see  Pbbsonal  Bepresentattve  ;  Beal  Bepre- 

SENTATIYE. 

ADMINISTBATBIX  :  See  Married  Woman. 

ADMITTANCE, 

to  copyholds,  under  S.  L.  A.,  without  surrender,  837-339 

under  order  under  T.  A.,  240,  241 

ADOPTION, 

by  solicitors,  trustees,  &c.,  of  C.  A.,  126,  127 

C.  A.,  1882  (Searches),  144 
Searches  Act,  1888...  189, 
190 
by  trustees,  of  V.  &  P.  A.,  225 


ADVOWSON, 

commencement  of  title  to,  1 

AGENT, 

mortgagor's,  receiver  is,  78 
notice  to,  144-146 

AOBEEMENT, 

lease,  for,  relief  against  forfeiture  of,  54,  175 
mortgage  before  C.  A.,  for,  leasing  powers  under,  67 
settlement,  for,  is  *' settlement "  within  S.  L.  A.,  304, 
305,  399 

of  wife's  other   property,  effect  on,  of   M. 
W.  P.  A.,  261,  285-287 
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AOBICULTUBAL  HOLDINOS  ACTS,  1883, 
charges  undsr,  aie  **  land  Qharges,"  184 
impiovements  noder,  crat  of  ^'oi^taL  money,**  353,  354 
lease,  eatimaticm  of  inipioTeiiientB  under,  on  giant  of, 

323,  324 
mortgagee's  rights,  how  affected  by,  68 

AOBICDLTUBE :  See  Board  or  Aqriculture. 
Bubstitation  of,  for  Land  GommisaionerB,  378 

^  ALL  ESTATE  "  cUnse, 
no  necessity  for,  121 

ANNEXED  DEED, 
use  and  effect  of,  113 

ANNUAL  SUM, 

apportionment  of,  107 

charged  on  land,  discharge  of^  on  sale,  18,  26-28 

issning  out  of  land,  redemption  of,  106,  107 

limitation  of^  exceeding  rents  and  profits,  effect  of,  for 

S.  L.  A.  purposes,  306,  383,  384 
remedies  for  recovery  of,  out  of  land,  104-106 

ANNUITIES, 

accounts  in  regard  to,  201 
form  of  order  as  to,  ib. 
investment  of  fund  to  answer,  209 
search  for,  195 

ANTICIPATION,  restraint  on, 

ante-nuptial  debt,  where  unavailing  against,  381,  382 
arrears  of  income,  not  affected  by,  269,  270 
confirmation  of  settlement,  how  affected  by,  261 
costs  payable  out  of  property,  subject  to,  269,  271,  293 
estoppel,  does  not  apply  to  property  subject  to,  96 
fee  simple,  gift  in,  with,  effect  of,  307,  393,  397 
impounding  income  by  trustees,  notwithstanding,  249, 

250 
M.  W.  P.  A.'s,  1882  and  1893,  how  far  unaffected  by. 

260,  261,  269,  270,  286,  287,  292,  293 
removal  of,  by  Court,  95,  96 
separation  order,  effect  of,  on,  95,  396 
settlement,  powers  of  Court  as  to,  when  directing,  96 
S.  L.  A.  powers,  exercisable  notwithstanding,  397 

See  aleo  Attorney. 
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APPOINTMENT, 

new  trustee,  of:  JSee  New  Tbustbe. 
power  of :  See  Powbe. 

APPOETIONMENT, 

of  oovenants  and  conditions,  in  lease,  50-53 

of  pnrohase-money  of  leasehold  or  reversion,  on  sale 

nnder  S.  L.  A.,  363,  864 
of  qnit-rents,  &o.,  106, 107 

of  rent,  on  bnilding  leases  under  S.  L.  A.,  325,  326 
severanoe  of  reversion,  50-52 
surrender  of  lease,  nnder  S.  L.  A.,  331 

APPBOPEIATION, 

real  representative  by,  in  satisfaction  of  legacy  or  share, 
180, 181 

ABBANQEMENT :  See  Composition  or  Compromise  ;  Searches 
Act,  1888. 

ASSENT, 

by  executor  to  gift  of, 

mortgage  security,  88 

real  estate,  179, 180 
conveyance  desirable  in  place  of,  180 
form  of,  for  registered  land,  ib. 
legal  estate,  passes  by,  179, 180 
stamp  on,  180 

See  aho  Beal  Befresentative  ;  Begistered  Lakd. 

ASSIGNEE,  for  value, 

of  tenant   for  life,  consent  by,  to  exercise  of  S.  L.  A. 
powers,  379-381 
consent,  enough,  without  reconveyance,  380 
costs  of,  344 
And  see  Assignment. 

ASSIGNMENT, 

lessee's  covenant  against,  effect  of,  57,  58, 173 

of  S.  L.  A.  powers,  prohibition  of,  379-381 

of  tenant  for  life's  interest,  effect  of,  on  S.  L.  A.  powers, 

397-381,  415, 416 
for  value,  by  tenant  for  life,  family  arrangement  is  not, 
415,  416 
See  aUo  Lease. 
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ASSIGNS, 

ooYenant,  relating  to  land,  when  nma  to,  116, 117 

in  lease,  bniden  or  benefit  oiy  when  mna  to,  50-53, 

116, 117 
mention  of,  where  required  in,  116, 117  ' 
deriaeeB  and  l^^tees  are,  89, 116 
power,  exeroiae  of,  by,  3,  4,  89,  219 
under  lessees  are  not,  116 

ATTESTATION  of  purehase-deed, 
rights  as  to,  44 

ATTESTED  COPIES,  expenses  of,  23 

ATTOBNEY, 

of  married  woman,  appointment  of,  97 

where  restrained  from  anticipation,  payment  to,  97 
And  tee  Power  of  Attorney. 

BANK  OP  ENGLAND  AND  BANK  OF  IBELAND. 
Testing  orders,  duty  of,  to  obey,  243 
indemnity  to,  acting  under  T.  A.,  212,  251 
And  Bee  Married  Woman. 

BANKEB, 

payment  into  Court  by,  on  order  of  Court,  247 
receipt  by,  of  policy  money  payable  to  trustee,  226,  227 
And  eee  Married  Woman. 

BANKBUPT, 

definition  of,  in  C.  A«,  19 

T.  A.  (as  to  Ireland),  251 
dealings  by,  with  property  acquired  after  bankruptcy, 
validity  of,  196 
And  see  Bankruptot. 

BANKBUPTCY, 

definition  of,  in  C.  A.,  19 

of  donor  of  power  of  attorney,  108,  151-153 

of  husband,  effect  of,  on  loan  of  wife's  money,  271,  272 

of  lessee,  forfeiture  on,  57, 172,  173 

of  married  woman,  270,  271 

search  for,  185,  196 

trustee  in,  T.  A.,  1888,  not  applicable  to,  200 
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BANKBUPTCY— con<tnt»€<i. 

of  tenant  for  life,  effect  of,  on  S.  L.  A.  powers,  379 

effect  of  limitation  until,  382,  393 
of  widow,  271 
winding  up,  not  included  in,  108, 152 

BABE  LEGAL  ESTATE, 

yeeting  of,  under  Y.  &  P.  A.,  11,  12 

BABE  TBUSTEE, 

descent  of  estates  vested  in,  on  death,  repealed  provisions 

ofV.  &P.  A.asto,  11, 12 
Lreland,  repeal  for,  of  provisions  of  V.  &  P.  A.  as  to,  132 
married  woman,  powers  of,  12,  225,  226 
meaning  of,  12 

BASE  FEE, 

person  entitled  to,  S.  L.  A.  powers  of,  391 
*'  settlement,"  what  is,  in  case  of,  ib. 

BASTABD, 

devolution  of  real  estate  on  death  of,  177 

**BENEFIOL^  OWNEB," 

implied  covenants  for  title,  by  person  conveying  as, 
32-43 
by  person  directing  as,  40,  41 

BEBWIOK-ON-TWEED, 

included  in  '*  England,"  in  Acts  of  Parliament,  321 

BILL  OF  SALE, 

implied  covenants  for  title  in,  38 

power  of  sale  under  C.  A.,  no  incorporation  of,  in,  70 

search  for,  142, 159,  163 

BOABD  OF  AGBICULTUBE, 

duties  of,  as  to  redemption  of  quit-rent,  &c.,  106,  107 
substitution  of,  for  Land  Commissioners,  378 

tnistees  of  settlement,  where,  303 

BOND, 

btirden  and  benefit  under,  extension  of,  117-119 

BOOK  DEBT, 

receiver  not  appointed  of,  when,  70 
And  see  Debts. 


448  INDEX. 

BEEACH  OP  TRUST, 

action  for,  barred  by  time,  when,  200-202 

indemnity  of  trustee  against  beneficial  owner  ooncarring 

in,  249,  250 
married  woman's  liability  for,  289 
And  #06  Trustee. 

BRIBE, 

dispositions,  nnder  S.  L.  A.*s,  effect  on,  324,  374,  385 

BRIDGE, 

^'improyement,"  is,  for  S.  L.  A.  purposes,  420 

BROKER, 

money  left  with,  for  future  investment,  232 

BROUGHAM'S  ACTS, 

repeal  of,  for  shortening  conveyanoes,  135 
for  shortening  leases,  %b, 

BUILDING, 

contract,  deposit  for  securing  performance  of,  173 

"  improvement,"  when,  within  S.  L.  A.'s,  349-354,  420, 

424 
power  of  sale,  proceeds  of,  when  applicable  in,  345 
And  $ee  Impbovehsnts. 

BUILDING  LEASE, 

definition  of,  in  C.  A.,  18,  19 

S.  L.  A.,  315; 
mortgagor  or  mortgagee,  by,  63--8 
S.  L.  A.  powers,  under,  generally,  322-329,  427 

repairs,  agreement  to  execute,  in,  325, 

326 
streets,  &o.,  dedication  of,  in,  333-335 
with  option  of  purchase,  414 
And  9ee  Lease. 

BUILDING  PURPOSES, 

definition  of,  in  G.  A.,  18,  19 

S.  L.  A.,  315 
grant  in  fee  for,  under  S.  L.  A.,  327,  328,  417,  418 

creation  and  devolution  of  rent  under,  417,  418J  Jj 
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BUILDTNG  SOCIETY, 

funds  of,  investment  of,  205 
mortgage  to,  power  of  sale  in,  70 

transfer  of,  60 

CAPITAL  MONET  under  8.  L.  A., 
abroad,  sent  when,  344 

applicable  as,  what  money  is,  313,  314,  362,  363,  401 
application  of,  generally,  340-347 

from  English  land,  347 
heirlooms,  347,  367 
leaseholds,  363,  364 
reversion,  ib. 
devolution  of,  346,  347,  401 
equity  of  redemption,  purchase  of,  with,  343     . 
incumbrances,  what,  discharged  out  of,  306,  321,  341, 

342,  412,  413 
income  of,  347 
investments  of,  341 

conversion  of,  346,  347,  401 
payment  of,  for  investment  or  application,  345,  346 
prospective  order  for  application  of.  Court  does  not 

make,  355,  421,  422 
settlement  on  trust  for  sale,  under,  401 
tenant  for  life,  discretion  of,  as  to,  345,  346 
And  see  PAYBfisNT  into  Court  ;  Payment  got  of  Court. 

CEBTIFICATE, 

of  acknowledgment  of  deed  by  married  woman,  pro- 
visions of  C.  A.,  1882,  as  to,  148-151 

of  improvements  under  S.  L.  A.,  from  Board  of  Agri- 
culture, engineers  and  surveyors,  354,  355 

as  to  maintenance  of  improvements,  from  Board  of  Agri- 
culture, 356,  357,  419 

of  redemption-money  for  quit-rent,  &c.,  from  Board  of 
Agriculture,  106,  107 

searches,  official,  of:  See  Abstract;  Searches. 

CHAMBEBS, 

applications  in,  under  C.  A.,  129 

M.  W.  P.  A.,  383-385 
S.  L.  A,  375,  425 
V.  &  P  A.,  14,  15 

2  G 
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CHAMPEBTY, 

repeal  of  enaotmeiii,  m  to,  181,  182 

CHABOE, 

&milj,"  what  ib,  within  S.  L.  A.,  339,  340,  385-387, 
415,  416 

mortgage,"  is,  within  G.  A.,  17,  18 
registered,"  application  of  G.  A.  to,  69 
S.  L.  A.  costs,  proTisions  for  making,  on  settled  property, 

375,  376,  377 
tenant  for  life's  powers  to  make,  under  S.  L.  A.'s,  321, 
335,  836,  349,  419 

And  9ee  Equitable  Chabos;  Incombrange;   Mort- 
OAOE ;  BsGierrERKD  Charge. 

CHARITY  LAND, 

proceeds  of  sale  of,  invested  as  "  capital  money  "  under 
S.  L.  A.,  303,  362 

CHEQUE, 

payment  of  purchase-money  by,  115 

« 

CHIEF-RENT, 

redemption  of,  generally,  106,  107 

out  of  "capital  money,"  341,  342 

CH08E  IN  ACTION, 

assignment  of,  to  self  and  another,  110,  111 

between  husband  and  wife,  ih. 
married  woman  can  assign  under  Malin's  Ai)t,  265 
'*  vesting  declaration  "  of,  221-223 
vesting  order  of,  241-244 

CIVIL  BILL  COURTS  (Ireland), 

jurisdiction  of,  under  M.  W.  P.  A.,  283-285 

S.  L.  A.,  403,  404 

COLLEGE ;  See  Univebstties  and  College  Estates  Act. 

COMMENCEMENT  OF  TITLE, 
proper  instrument  for,  1,  2,  20-22 
requisitions,  &c.,  on  title  prior  to  time  for,  20-22 
time  for,  prescribed  by  law,  1,  2,  8,  9,  20,  21,  22 
stipulated,  should  be,  in  all  cases,  1,  22 
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COMMITTEE  of  limatio, 

implied  ooYonants  for  title  by,  40 

8.  L.  A.  powera,  exeioise  of,  by,  398,  399 

intended  exeroiBe  of,  notice  of,  by,  398 

COMMON,  right  of, 

conyeyanoe  of  land  or  manor  inelndee,  29-31 
extinguishment  of,  none,  on  release  of  seignory,  318,  319 
re-grant  of^  on  enfiranohisement  nnder  S.  L.  A.,  320,  321 

COMPANY :  See  Corporation  ;  Dkbbnturs  ;  Married  Woman  ; 
Power  or  Attormet  ;  Ybbtino  Order. 

COMPENSATION, 

between  vendor  and  purchaser,  determination   of,   in 

snmmary  way,  14;  15 
on  relief  against  forfeiture  of  lease,  54,  55,  171,  172 

COMPOSITION  OB  COMPBOMISE, 

powers  of,  in  exeoutor,  administrator,  and  trustee,  228, 
229 

CONCUBBENT  OWNEBS, 

tenants  for  life«  under  S.  L.  A.,  constitute -the  "  tenant 
for  life,"  310,  311 

consents  of,  386-388,  407-409,  416,  417 

CONDITION, 

apportionment  of,  in  lease,  52,  53 

benefit  of,  in  lease,  runs  with  reyersion,  50,  51 

re-entiy,   on  breach  of,  in  lease,  relief  against:   See 

FORFErrURE. 

S.  L.  A.  powers,  against  exercise  of,  void,  381-384 

CONDITIONAL  LIMITATION, 

S.  L.  A.  powers  of  tenant  for  life,  &o.,  with  estate  subject 
to,  392,  393 

CONDITIONS  OP  SALE, 

depreciatory,  on  sale  by  trustee,  224,  225 
special,  as  to  commencement  of  title,  1-3,  22,  23 

production  of  documents,  23,  24 
on  sale  of  lease  or  under-lease,  23 
of  mortgage  term,  23 
by  mortgagee,  23,  69,  70 
by  or  to  tenant  for  life,  320,  371 

trustee,  126, 127,  213,  224,  225 

2  a  2 
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CONDITIONS  OF  SALB-H30fUtmi«i 
Bta^utoiy,  as  to : 

abstraots  of  common  title  on  sale  in  lots,  24 
adoption  of,  by  trustees  and  others,  10,  126,  127, 

213.  224,  225 
covenant,  legal,  for  production  of  deeds,  absence 

of,  10 
enfranchised  copyholds,  20,  21 
expenses  of  attested  and  other  copies,  23 
covenants  for  production,  10 
journeys  and  searches,  23,  24 
production  of  documents  and  evidence,  ib. 
lease  or  under-lease,  title  to  freehold  or  leasehold 
reversion  on,  9,  20 

abstracts  of  title  to,  what  omitted 

from,  2 
right  to  grant,  9,  53,  54 
subsistence  of,  proved  by  receipt  for 
rent,  22,  23 
recitals  of  fact,  when  evidence,  on  sale  of  land,  9, 10 
of  documents,  when  evidence,  on  sale  of  any 
property,  21 
requisitions,  &c.,  on  title  prior  to  time  for  com- 
mencement, 21 
root  of  title,  22 

CONFIBMATION  OF  LEASE, 

by  estoppel,  on  re-conveyance  to  mortgagor-lessor,  52 
S.  L.  A.  power  as  to,  330 

CONFLICTING  POWERS, 

S.  L.  A.,  under,  and  settlement,  386-388 

CONSENT, 

to  breach  of  trust  enables  trustee  to  impound  interest, 

249,  250 
of  infant  under  S.  L.  A.,  how  given,  395 
of  tenant  for  life,  under  S.  L.  A.,  to  exercise  of  settle- 
ment powers,  386--388 

to  varying  investment,  345,  346 

S.  L.  A.,  1884,  dispenses  with,  how  far,  408,  409 

CONSOLIDATION  of  mortgages, 
restrictions  on,  62,  63 
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CONSTEUOTIVB  NOTICE :  See  Notice. 

CONSTEUCTIVE  TBUST, 
application  to»  of  T.  A.,  254 

T.  A.,  1888...  199 

CONTINGENT  BIGHT, 

definition  of,  in  T.  A.,  252 

person  entitled  to,  application  by,  nnder  T.  A«,  244 
unborn  person,  of,  as  tmstee,  Court's  powers  over,  236, 
238-240 

CONTBACT, 

oompletion  of,  after  vendor's  death,  25,  26 

under  S.  L.  A.  powers,  386,  416 
lease  or  under-lease  for,  title  on,  9,  53,  54 
married  woman  of :  See  Married  Woman. 
non-exercise  of  power  for,  generally,  when  valid,  112, 
113 

under  S.  L.  A.,  void,  379-381 
preliminary,  for  lease  under  power,  no  part  of  title,  146 
sale  for,  open,  effect  of,  1,  25 

Y.  &  P.  A.  and  C.  A.,  effect  of,  on,  1 
vendor  is  trustee  under,  when,  25,  26,  90 
And  see  Cokditioks  of  Sale. 
under  seal,  burden  and  benefit  of,  116-118 
under  S.  L.  A., 

adoption  of,  by  S.  L.  A.  trustees,  371 

Court,  directions  of,  as  to,  360 

generally,  for  purposes  of  Act,  320,  329,  330,  358- 

361,  416 
improvements,  for,  359 
lease,  for,  surrender  of,  %b. 
sale,  exchange,  lease,  <&c.,  for,  358-361,  416 
tenant  for  life,  between,  and  estate,  420 
tenant  in  tail,  by,  360 
trustees,  may,  without  consent  of  tenant  for  life, 

when,  387 
trustees,  with,  substitution  in,  of  tenant  for  life,  to 

complete  under  S.  L.  A.  powers,  388 
varying  and  rescinding,  as  to,  359 
And  066  Vendor  and  Purchaser. 
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"  CONVEY/' 

definition  of,  in  C.  A.,  17 

in  T.  A.,  252 
not  neoeaaar  J  in  order  to  imply  ooTenants  for  title,  34, 
35 

CONVEYANCE, 

meaning  of,  in  C.  A.,  general,  17 
in  C.  A.,  8.  7.. .42,  43 
in  8.  L.  A.'8,  386 
in  T.  A.,  252 
attestation  of,  pnrchaser's  rights  as  to,  44 
form  of,  on  sale,  applying  C.  A.  provisions,  115, 116  139 

to  tenants  in  oommon.  111 
husband  and  wife,  between,  110,  111 
married  woman,  by,  *'  bare  trustee,"  12,  225,  226,  285 
mortgagee,  by,  under  power  of  sale,  69,  70,  72-77 
self,  to,  and  another  jointly,  or  as  tenants  in  oommon, 

110,  111 
S.  L.  A.,  under,  completion  of  sales,  d?c.,  by,  337,  338, 

386,  416 
T.  A.,  under,  completion  of  sale,  exchange,  partition,  &c., 
by,  240,  241 

CONVEYANCING  ACTS,  1881,  1882, 

effect  of  (taken  with  V.  &  P.  A.  and  T.  A.),  summary 
of,  1-7 

CONVEYING  PAETY, 

description  of,  for  implying  covenants  for  title,  34 

CONVICT, 

trust  or  mortgage  estates  of,  application  to,  of  Forfeiture 
Act,  1870. ..251 
And  see  Felon. 

COPIES, 

"  acknowledgment,"  right  to,  under,  45 

expenses  of  attested  and  other,  incidence  of,  on  sale, 

23,24 
mortgagor's  right  to  make,  62 
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COPYHOLD  ACTS, 

devifle  of  tmst  estate,  effect  of,  on,  3,  4,  87,  88 

COPYHOLD  COMMISSIONBBS, 
Board  of  Agrionltnre,  now,  106 
quit-rents,  &o^  powers  as  to  redemption  of,  ib. 
snbstitntion  for,  of  Land  Commissioners,  378 

COPYHOLDS, 

death  of  vendor  of,  not  within  C.  A.,  s.  4... 26 
enfranchised,  statutory  condition  on  sale  of,  20,  21 
enfranchisement  of,  right  to   ''acknowledgment"  and 

*'  undertaking  "  on,  21 
implied  covenants  for  title  on  conveyance  of,  42,  43 
mortgage  of,  power  of  sale  under,  73,  74 
mortgagee  of,  death  of,  devolution  on,  87-90 
order  under  T.  A.,  appointing  person  to  convey,  effect 

of,  240,  241 
real  representative,  do  not  vest  in,  177 
settled,  are  ''  settled  land  "  within  S.  L.  A.,  308 
S.  L.  A.,  provisions  of,  as  to : 

conveyance  on  sale  and  admittance  and  enrolment 

of  conveyance,  337-339 
enfranchisement  of:  See  Enfranchisement. 
licence  to  lease,  332,  333 

purchase  of,  with  "  capital  money,"  and  settlement 
of,  when  purchased,  343,  348,  349 
surrender  of,  by  married  woman,  "bare  trustee,"  225, 

226 
trust  of,  declared  by  mortgagor,  73,  74 
trustee  of,  devolution  on  death  of,  86-90 
"  vesting  declaration,"  inapplicable  to  legal  interest  in, 

222,  223 
vesting  order  of,  with  lord's  consent,  effect  of,  240,  241 

OOBPOEATION, 

conveyance  to.  Ill 
inclusion  of,  in  "Person,"  19 
incorporation  of,  by  Act,  meaning  of,  208 
promoter  of,  receipt  by,  of  money  of,  202 
trustee,  when,  203,  204 
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COSTS, 

**  acknowledgment,"  of  performanoe  of  obligationB  under, 

45 
administration  of  real  estate,  of,  178 
G.A.,  under,  129 
capital,  out  of,  232 
lessor's,  of  licence  to  assign,  &0.9 173 

of  proceedings  on  breach  of  covenant,   54-57, 
171-173 
married  woman,  payment  of,  by,  268-270,  293 

receiver  to  secure,  270 
security  for,  by,  268,  270 
mortgagee's,  contribution  to,  between  properties  sepa- 
rately mortgaged,  63 
probate  action,  of,  179 
production  of  documents,  of,  23,  24 
registration,  of  land  charges,  of,  188 
**  settled  land,"  recovery,  &c.,  of,  as  to,  365,  366 
S.  L.  A.'s,  under,  generally,  344, 345, 375-377, 428, 432, 433 

as  to  application  of  money  paid  in  under 
Lands  Clauses  Acts,  &c.,  361,  362 
S.  L.  A.  costs,  charge  of,  on  settled  property,  375-377 
payment  of,  out  of  *' capital  money,"  344,  345,  377 

settled  property,  365,  366,  375- 
377 
T.  A.,  under,  245 
V.  &  P.  A.,  under,  15 

COUNTERPAKT, 

lease  under  power,  of,  65,  324 

mortgage,  of,  use  of,  for  receivership  purposes,  80 

COUNTY  COUNCIL, 

sales,  leases,  &c.,  to :  See  Small  Holdings  Act,  1892. 
stocks  of,  authorized  as  investments,  206 

COUNTY  COURT, 

jurisdiction  of,  under  C.  A.,  generally  none,  129 

C.  A.,  8.  70...  130 
M.  W.  P.  A.,  283-285 
S.  L.  A.,  376,  377 
T.  A.,  250 
orders  of,  purchaser  protected  by,  130 

registration  of,  under  Searches  Act,  1888...  185 


i 
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COUBT, 

applioation  to,  under  0.  A.,  129,  130 

HI  W.  P.  A.,  283-286 
8.  L.  A.,  375-377 
T.  A.,  244,  246,  250 
V.  &  P.  A.,  14,  15 
definition  of,  in  C.  A.,  19 

S.  L.  A.  (England),  316 
(Ireland),  403 
fees  to,  on  S.  L.  A.  proceedings,  428,  429 
order  of,  effectnal  protection  to  purchaser,  130,  131 
powers  of,  under  C.  A.,  as  to : 

^'acknowledgment"  or   "undertaking,"  enforcing 

rights  under,  46-48 
discharge  of  incumbrances  on  sale,  26-28 
restraint  on  anticipation,  removal  of,  95,  96 
sale  of  mortgaged  property,  81-83 
under  M.  W.  P.  A.,  over  questions  as  to  property, 

between  husband  and  wife,  283-285 
under  M.  W.  P.  A.,  1893,  as  to  married  woman's 

costs,  293 
under  Searches  Act,  1888,  and  S.  L.  A.,  1890,  as  to 

vacation  of  registration,  187,  189,  423 
under  S.  L.  A.'s,  as  to : 

appointment  of  trustees,  367-369 

building  purposes,  grants  or  leases  for,  327,  328, 

417,  418 
capital  money,  345,  346,  361,  362 
conflict  of  powers,  386-388 
contracts,  360 
costs,  365,  366,  375-377 
differences  between  tenant  for  life  and   trustees, 

372 
exercise  of  8.  L.  A.  powers  over  land  settled  on 

trust  for  sale,  409-411 
heirlooms,  366,  367 
improvements,  354-356,  420,  421 
investments,  345,  346,  427,  428 
mansion  and  park,  418,  419 
mining  purposes,  grants  or  leases  for,  327,  328 
protection  or  recovery  of  settled  land,  365,  366 
timber,  364,  365 
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COXTBT  -<!ontinfted. 

powers  of»  under  T.  A.,  as  to  : 

appointment  of  new  tmstees,  233,  234 

person  to  oonvey  or  transfer,  '240, 
241 
charity  fands,  245 
oosts,  245 

dispensing  with  service  on  trustee,  247,  248 
impounding  interest  of  beneficiary,  249,  250 
payment  into  Court,  246,  247 
sanctioning  dealings  with    minerals    apart    from 

surface,  248,  249,  258 
vesting  orders  of  land,  stock,  and  shares  in  ships : 
See  YBSTiNa  Ordebs. 
under  V.  &  P.  A.,  as  to  determining  disputes  between 
vendor  and  purchaser,  14,  15 
trustee  appointed  by,  powers  of,  244,  245 

And  eee  Costs;   County  Court;  Order  09  Court; 
Palatine  Court;  Patment  into  Court;  Payment 
out  of  Court. 

COUBT  BOLLS, 

entry  on,  of  conveyance  under  S.  L.  A.,  837-339 

licence  to  lease  under  S.  L.  A.,  332,  333 
expenses  of  production  and  inspection  of,  on  sale,  23 

COVENANT, 

assignment,  dbc.,  against,  in  lease,  provisions  as  to  effect 

of,  57,  173 
assignment  of  lease,  in,  by  assignee,  36 
breach  of,  raUef  against  forfeiture  of  lease  on,  54-58, 

171-175 
copyhold,  for  surrender  of,  implied  for  title,  in,  42, 

43 
form  of,  since  C.  A.,  4,  118,  119 
joint  and  several,  how  implied,  for  title,  32 

implied    in    statutory    mortgage    or 
transfer,  85,  86 
land,  relating  to,  benefit  and  burden  of,  116-118 

death  of  covenantor  after  1897,  effect  of 
L.  T.  A.,  1897,  on,  118 
lease,  in,  by  lessor,  for  title,  43 


INDBX.  459 

OOYESAWT—continued. 

leesee  and  lessor,  by,  burden  and  benefit  of,  50-^2 
production  of  documents,  for,  absence  of  legal,  rights  on, 
10 

expense  of  furnishing,  %b. 
replaced    by    "  acknowledg- 
ment," 46,  47 
restrictive,  form  of,  4, 116,  118,  119 

long  term,  annexed  by,  125 
purchaser  without  notice  of,  145 
under  S.  L.  A.,  on  dealings  with  settled  land, 
320,  382,  386 
reversion,  burden  on,  119 

safe  custody  of  documents,  for,  replaced  by  "under- 
taking," 48 
seal,  under,  burden  and  benefit  of,  116-119 
settlement  of  land,  for,  is  "  settlement,"  within  S.  L.  A., 

304,  305,  399 
of  wife's  property,  by  husband,  285-287 

wife,  261, 262, 285-287 
title,  for,  no  right  of  purchaser  to  chain  of,  43 
express,  effect  of,  in  lease,  43 

in  voluntary  conveyance,  not   being 

*<  settlement,"  35 
in  settlement,  old  practice  as  to,  39 
in  surrender  of  lease,  36 
implied,  in  conveyances,  generally,  31-43 

under  T.  A.,  s.  33,  240 
variation  of,  43 
notice  of  defect  of  title,  effect  on,  35 
registered  land,  as  to,  7,  32,  36 
trustee,  by  outgoing,  40 
two  or  more,  jointly,  with,  118,  119 
voluntary  conveyance,  in,  35 
And  «ee  Implied  Covenants;  Notice. 

CBANWOETH'S  ACT, 

powers  under,  in  instiTunents  before  C.  A.,  effect  on,  of 

C.  A.,  71,  132 
repeals  of,  131,  132,  135^  402,  403,  405 

CBBDITOES, 

joint,  payment  to,  119,  120 
specialty,  priority  of,  117,  11 
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CBOWN, 

debt,  registration  and  re-registration  of,  195 
search  for,  generally,  tb. 

as  to  oopyholds  and  leaseholds,  197 
execution  by,  not  afFected  by  Searches  Act,  188d...l85 

registration  of,  195 
search  for,  ib. 
L.  T.  A.,  1897,  s.  1,  not  bonnd  by,  177 
rent,  redemption  of,  with  "  capital  money,*'  341,  342 
reyersion  of,  S.  L.  A.  powers  over,  389-391 

rights  of,  after  sale  of,  nnder  S.  L.  A.,  t2>. 

CUMULATIVE  POWEES, 

S.  L.  A.  powers  are,  in  relation  to  settlement  powers, 
386-389 

CUETESY. 

estate  by,  possibility  of,  393 

M.  W.  P.  A.,  effect  of,  on  tenancy  by,  263,  264 

S.  L.  A.,  powers  nnder,  of  tenant  by,  393 

for  purposes   of,  arises  nnder   what  *'  settle- 
ment," 411 

CUSTODY  OP  DEEDS :  See  Undertaking. 
CUSTOMARY  LAND :  See  Copyholds. 

DAMAGES, 

'*  acknowledgment,"  none  nnder,  45,  46 
breach  of  covenant  in  lease,  on,  56 
forfeiture,  in  lieu  of,  54-68,  171-175 
measure  of,  for  non-repair,  56 
"  undertaking,"  liability  under,  for,  47,  48 
y.  &  P.  A.,  what  recoverable  as  compensation  under, 
14,15 

DEATH, 

power  of  attorney,  effect  on,  of  donee's,  151 

donor's,    108,    109,   144- 
146,  151-153 
trust  and  mortgage  estates,  devolution  of,  on,  86-90 
vendor's,  completion  of  contract  after,  25,  26 

DEBENTURE, 

power  of  sale,  incorporation  of,  in,  70 
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DEBTS, 

executor,  adminiBtrator,  or  trustee,  payment,  allowanoe, 

or  settlement  of,  by,  230,  231 
married  woman's :  See  Married  Woman. 
S.  L.  A.  powers,  efifeot  on,  of  trust  for  aooumulation  for 
payment  of,  310,  311,  392,  393 

of   trust  or   power  to   raise 
money  for  payment  of,  310, 
311,  387 
statute  barred  claim  for,  by  trustee,  232 
terre-tenant's  liability  for  rent-oharges  as,  106 
And  see  Chose  in  Action  ;  Specialty. 

DECLABATION, 

expense  of  procuring,  <&a,  on  sale,  23,  24 
statutory :  See  Statutory  Declarations  Act,  1836. 
trust  estate,  vesting  of,  by,  on  change  of  trustees,  221- 

223 
trust  of,  acknowledgment  by  married  woman  for  purposes 

of,  149 
trust  of,  in  mortgage  by  demise,  74,  222 

And  see  Vesting  Declaration. 

DEOBEE, 

S.  L.  A.  powers,  effect  of,  on,  317,  388 

DEDICATION  to  public  :  See  Open  Spaces. 

DEEDS, 

completion  of  sale,  right  to  on,  22,  24 

construction   and   effect  of,  and  of  other  instruments, 

under  C.  A.,  3-7,  110-121 
forms  of,  applying  C.  A.,  116,  116,  136-140 
limitation,  words  of,  in.  111,  112 
necessity  of,  for  implied  covenants  for  title,  42 

mortgage  with  statutory  powers,  69 
power  of  attorney  by  married  woman,  97 
"  vesting  declaration,"  221,  222 
receipt  in  or  indorsed  on  :  See  Begeipt. 
supplemental,  use  and  effect  of,  113 
And  see  Acknowledgment  ;  Titlb-Deeds  ;  Undertakino. 

DEEDS  OF  ABBANGEMENT  affecting  land, 

registration  of  and  search  for :  See  Searches  Act,  1888. 
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DEEDS  REGISTRIES, 
Bearohes  in,  196-198 

And  966  MiDDLEBEX  ;    YOBKSHIBE. 

DEMESNES* 

sale  or  leaae  of,  repeal  and  re-«nactment  of  provision  of 
S.  L.  A.,  1882,  as  to,  333,  418,  419 

DEPOSIT, 

building  oontraot,  to  seoore  performance  of,  173 
recovery  of,  under  V.  Ss  P.  A.,  14,  16 
retainer  of,  by  vendor,  right  to,  21 
title  deeds,  of,  by  way  of  mortgage,  legal  estate,  how  got 
in,  222 

DEPRECIATORY  CONDITIONS, 
trustees,  sale  by,  under,  224,  225 

DERIVATIVE  settlement, 

S.  L.  A.  provisions,  how  affected  by,  306,  402,  415,  416 

DEVISEE, 

meaning  of,  in  T.  A.,  252 
And  666  Assigns. 

DIGNITY :  8e6  Tetle  of  Honour. 

DIRECTION, 

'*  as  beneficial  owner,"  covenant  implied  by,  40,  41 

DIRECTOR  OP  COMPANY, 

trustee,  is,  for  pleading  Statutes  of  Limitations,  199 

DISCHARGE, 

trustee,  of,  and  vesting  declaration  thereon,  222,  223 
And  see  Incumbrance. 

DISCLAIMER, 

power  of,  6,  147,  148 

by  tenant  for  life,  in  relation  to  S.  L.  A.,  380 

by  trustee,  appointment  of  new  trustee  on,  91,  215 

of  office,  is  disclaimer  of  estate,  ib. 

partial,  invalid,  215 

DISCOVERY, 

by  litigant,  right  to,  e£fect  on,  of  V.  &  P.  A.,  proviflioiui 
precluding  purchaser  from  calling  for,  9 
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DISCBETIONABT  TRUST, 

for  payment  of  inoome,  eflfeot  of,  on  S.  L.  A.  powers,  392, 
398- 

DISENTAILING  DEED, 

search  for,  142,  159, 162,  195-198 
S.  L.  A.,  powers,  effect  on,  305,  309 

And  see  Enrolled  Dbed  ;  Fines  and  Beoovebibs  Act. 

DISUSED  BURIALS  GROUNDS  ACT, 
reference  to,  318 

DOCUMENTS :  See  Deeds. 

DOWBESS, 

is  not ''  limited  owner  "  within  S.  L.  A.,  302 

DUBHAM :  See  Palatine  Court. 

EASEMENT, 

creation  of,  "de  novo,"  by  way  of  use,  120,  121 

"  general  words"  in  conveyance,  effect  of,  as  to,  28-31 

**  land,"  held  to  be,  within  V.  &  P.  A.,  8 

lease  of,  benefit  of  rent  and  lessee's  covenants  runs  with 

reversion,  50-53 
mortgagee  may  not  sell,  separately,  70 
new  kind  of,  no  creation  of,  under  G.  A.,  s.  62...  120,  121 
S.  L.  A.  powers  for  creation  of,  '*  de  novo,"  on  sale  or 

lease,  316,  317,  320,  321,  336-338 
creation  of  and  dealings  with;  on 

exchange  or  partition,  416 
creation  or  reservation  of,  for  mining 

purposes,  335 
exchange  of,  319,  320,  821,  335 
lease  of,  322 

purchase  of,  with  '*  capital  money," 
and    settlement    of,  when  pur- 
chased, 343,  349 
re-grant    of,    on    enfranchisement, 

320,  321 
sale  of,  316,  317 

ENPBANOHISED  COPYHOLDS, 
title,  on  oale  of,  20,  21 
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* 

ENFBANCHISEMENT, 

aoknowledgment  and  undertaking,  right  to,  on,  21,  340 
mineralfly  effect  on,  318,  319 

S.  L.  A«,  powers  of,  where  manor  settled,  818,  319,  320, 
321,  358,  375,  386,  407,  408 

where  oopyhold    settled,  337-339, 
342 

ENGLAND, 

"  capital  money "  from  land  in,  purchase  with,  of  land 

oat  of,  prohibition  of,  347 
exchange  of  land  in,  for  land  out  of,  prohibition  of,  321 
meaning  of,  in  Acts  of  Parliament,  (b. 

ENLABQEMENT  OF  TEBMS  :  See  Long  Term. 

ENROLLED  DEED, 

certificate  endorsed  on,  is  evidence  of  enrolment,  198 

office  copy  of,  160,  198 

search  for,  142,  144,  169, 162, 197 

ENBOLMENT, 

open  spaces,  Ac.,  of  deed  dedicating,  333-335,  403 
And  see  Court  Bolls.  , 

EQUITABLE  CHABGE, 

sale  under  statutory  power  in,  effect  of,  as  to  legal  estate, 

78 
transfer  of,  when  necessary,  60 

EQUITABLE  OWNEB, 

possession,  right  of,  to,  309,  310,  367,  358,  397,  398 
power  of,  under  S.  L.  A.,  generally,  309,  310,  336-340 

of  leasing,  322,  411 

EQUITY  OF  BEDEMPTION, 

consolidation,  restrictions  on,  against,  62,  63 
purchase  of,  with  capital  money,  343 
settlement  of,  308 

• 

EQUITY  TO  SETTLEMENT, 
effect  on,  of  M.  W.  P.  A.,  262 
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ESTATE, 

in  inoorporeal  hereditament,  110, 120,  121 

limitation  of,  in  fee  simple,  &G.,  what  words  sufficient 

for,  111,  112 
meaning  of,  in  V.  &  P.  A.,  10 

ESTATE  CLAUSE  :  See  "  All  Estatb." 

ESTATE  DUTY, 

establishment  of  real  representative  does  not  affect,  181 
heirlooms  exempt  from,  when,  367 
over-reached  under  S.  L.  A.  powers,  339 
payment  of,^with  "  capital  money,"  342 

ESTATE  FOB  LIFE, 

determinable,  what  is,  within  S.  L.  A.,  391,  392 
powers  of  owner  of,  under  S.  L.  A. :  See  Settled  Land 
Acts,  1882  to  1890 ;  Tenant  for  Life. 

ESTATE  PUB  AUTBE  VIE, 

devolution  of,  on  vendor's  death,  where  heir  is  special 

occupant,  26 
powers  of  owner  of,  under  S.  L.  A.,  392 

ESTATE  TAIL, 

limitation  of,  wording  of,  under  C.  A.,  Ill,  112 
vesting  order  on  conveyance  as  to,  under  T.  A.,  240, 252 
And  9ee  Tenant  in  tail  ;  Fines  and  Becovebies  Act. 

ESTOPPEL, 

lease  by  mortgagor,  when  validated  by,  52 
restraint  on  anticipation,  unaffected  by,  96 

EVIDENCE, 

appropriation  of  registered  land,  of,  what  is  sufficient,  181 
counterpart  is,  of  lease,  in  certain  cases,  65,  324 
husband  and  wife,  between,  281,  283 
S.  L.  A.,  on  applications  under,  426,  427 
vendor  and  purchaser,  between, 

receipt  for  rent  is,  of  subsistence  of  lease,  22,  23 
recital,  twenty  years  old,  of  facts,  is,  in  making 

title  to  land,  3,  9,  10 
recital  of  documents  before  commencement  of  ab- 
stract is,  on  making   title  to  any  property,  3, 
21,22 

2  H 
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EVIDENCE— ^ooNltiNied. 

vendor  and  pnrohMer,  between — ctmHumed, 

of  title,  inoidenoe  of  expenses  o^  23,  24 

registered  land,  as  to,  7 

▼endor  and  purchaser  summons,  admissible  on,  14 
vesting  order  is,  for  what  purposes,  245,  246 

EXGHANOE, 

8.  L.  A.  powers,  under,  generallj,  319,  320,  416 

payment  for  equality  o^ 

with  capital  money,  342 
by  mortgaging,  335,  336 
tenant  for  life's  own  Lmd,  for,  420 
And   9ee    Gonvitajtce  ;    Eassmbnt  ;    Ihcumbkajicbb  ; 
Mmss  AXD  HiNiRAi^ ;  Noncs. 

EXECUTION. 

by  attorney,  in  attorney's  name,  107,  108,  153 
of  purchase-deed,  purchaser's  rights  as  to,  44 
And  see  Writs  op  Ezbcution. 

EXBCUTOBS, 

appointment  of,  under  T.  A.,  preoluded,  234 

judicial  trustee  in  place  of,  178,  234 
compounding,  Ac.,  powers  of,  as  to,  230,  231 
conveyance  by,  before  probate,  88,  178 

by  one  of  several,  tb, 
devastavit  by,  202 
executor-trustee,  appointment  of  trustee  in  room  of,  215, 

234 
renunciation  of  probate  by,  231 
survivorship  of  powers  of,  231,  254 
tenant  for  life,  whether,  309,  392 

**  trustees,"  are,  for  purposes  of  maintenance,  &o.,  when 

residue  ascertained,  102 
within  T.  A.,  254 

T.  A.,  1888...  199 
trust  and  mortgage  estates,  special  for,  90,  217 
See  dl$o  Pebsonal  Bepbesxntative  ;  Beal  Bspkeben- 

TATIVK. 

*<EXECUTOBS,  ADMINISTBATOBS,  AND  ASSIGNS,** 
benefit  of  covenants  relating  to  land,  extends  to,  where, 
116,  117 
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EXECUTORY  LIMITATIONS, 
restriotion  on,  6,  153,  154 
S.  L.  A.  powers,  in  oaseB  of,  307,  390,  301 

"RXFiCTJTBIX  :  See  Mabried  Woman. 

EXPENSES, 

of  sale  as  between  vendor  and  purchaser,  3,  10,  23,  24 
See  also  Costs. 

EXPEBIMENTS, 

application  of  "  capital  money,"  for,  351 


FAMILY  AERANGEMENT, 

not  an  "assignment  for  value"  within  S.  L.  A.,  415,  41 G 

FAMILY  CHARGE, 

compound  settlement,  creation  of,  does  not  make,  when, 

313,  381 
land,  purchased  with  proceeds  of  heirlooms,  not  subject 

to,  348,  367 
over-reaching  effect  on,  of  exercise  of  S.  L.  A.  powers, 

305-307,  309,  339.  340,  387,  415,  4J6 

FEE-FARM  RENT, 

building  or  mining  lease  at,  order  of  court  for,  327,  328, 

427 
lease  at,  to  County  Council,  328 
remedies  for,  and  devolution  of,  when  created  under 

S.  L.  A.,  417,  418 


See  abo  Rent  ;  Bent-chabge.  .    ,         Ji  /l^  / 


FEESmPL^^^'^'^^''^^^*^^^^^^  ^S;^^?^ 

limitation  of,  without  word  "heirs,"  111,  112  ^  ^-  ^ J^  - 

"long  term"  enlarged  into,  devolution  of,  125,  126     ^ 

FEES, 

Court,  of,  S.  L.  A.  proceedings,  428,  429 

FELON, 

trustee,  appointment  of  new  trustee  in  room  of,  233 
And  %ee  Convict. 

FEOFFMENT, 

tortious,  use  of,  123  * 

2  H  2 
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FICTITIOUS  TITLBS, 

repeal  of  enaotment,  as  to,  181*  182 

FINANCE  ACT,  1894, 

estate  dnty,  payment  of,  under,  with  capital  money,  342 
married  woman,  exemption  of,  in,  from  income  tax,  265, 

271 
tenant  for  life  under  8.  L.  A.,  not  **  competent  to  diBpose 
of  property,**  within,  318 
And  Bee  Estate  Duty. 

PINE, 

assignment,  Ac,  of  lease,  restriction  on  taking,  on,  173 
bribe,  not  regarded  as,  324 
definition  of,  in  C.  A.,  18 

S.  L.  A.,  315 
on  lease,  or    licence,  nnder   S.  L.  A.,  when  *'  capital 

money,"  313,  314,  323,  324,  332,  407 
prohibition  of,  in  case  of  certain  leasee,  416 

FINES  AND  BECOVEBIES  ACT, 
England. 
effect  of,  on  Crown  reversion,  389-391 
on,  of  C.  A.,  1882. ..142,  148-161,  156 
M.  W.  P.  A.,  260, 261,  271 
rules  under,  and  under  C.  A.,  1882...  157-159 
Ireland, 
effect  of,  on  Crown  reversion,  391 

on,  of  C.  A.,  1882...  142,  148-151,  156 

FIXTDEES, 

0 

sale  of,  apart  from  land,  by  mortgagee,  70 

FORECLOSOBE, 

action  for,  apportionment  of  costs  in,  63 

pending,  receiver  should    be    appointed    by 

Court,  not  by  mortgagee,  80 
sale  in,  81-83 
transfer  of  mortgage,  how  to  be  made  in,  60 

FOBFEITUBE, 

lease,  of,  restrictions  on,  and  relief  against,  generally, 

before  C.  A.,  55,  56 
under  C.   A.  and  C.  A.,  1892... 
54-58,  171-i75 
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FOBFEITURB— con<tntt6d 

lease,  of,  reBtriotiona  partioularly,  in  cases  of : 

agrioxQtural  land,  172 
assignment,  57 
bankruptcy,  57,  172, 

173 
execution,  taking  in, 

57,  172 
furnished  bouse,  172, 

173 
insurance,  58 
mining  lease,  57, 172 
public  bouse,  172 
rent  unpaid,  58 
under  -  lease,    56,  57, 
173-175 
S.  L.  A.  powers,  none,  incurred  by  exercise  of,  384 

provision  for,  in  case  of  exercise  of,  void, 
381-384 

FOKPEITTJEE  ACT,  1870, 

application  of,  to  convict  trustee,  or  mortgagee,  251 

FORMS, 

deeds,  of,  applying  0.  A.  provisions,  138-140 
statutory  mortgage,  transfer  and  reconveyance,  of,  135- 
137 
And  see  Appendices  to  Bules,  in  Table  of  Contents. 

FEEEHOLDS, 

conveyance  of,  between  husband  and  wife,  110,  111 

self,  to,  and    another,  jointly,  or  as  tenants    in 

common,  %b. 
use  in,  of  word  "grant,"  110 

FURTHER  CHARGE, 

form  of,  applying  provisions  of  C.  A.,  115,  138, 139 

GARDENS, 

"  improvements,"   are,  within   Agricultural   Holdings 

(England)  Act,  1883... 354 
public,  dedication,  <Src.,  of,  S.  L.  A.,  powers  for,  833-335 
making  of,  an  "  improvement,"  under  S.  L.  A.,  353, 
354 
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GENERAL  WORDS, 

implication  of,  in  coDTeyances,  28-31 
meaning  and  effect  of,  %b. 

GLEBE  LANDS  ACT,  1888, 
references  to,  303,318,  394 

«  GRANT," 

nse  of  word,  nnneoessary,  to  oonTOj  freehold,  110 
covenants  implied  by,  ib, 

GUARDIAN, 

of  infant,  application  by,  for  S.  L.  A.  purposes,  395 
leases,  &c.,  by,  97,  98 
mother  is,  98 
receipt  of  maintenance  money  by,  98,  101, 102 

HARBOUR, 

rates  or  tolls  of,  whether  real  securities,  206 

HEIRLOOMS, 

estate  duty,  exempt  from,  when,  367 
land,  purchased  with  proceeds  of,  348,  367 
sale  of,  before  S.  L.  A.,  Court  could  not  order,  866,  367 
under  S.  L.  A.,  by  order  of  Court,  ib. 
money  from,  is  **  capital  money,"  ib. 
devolution  of,  ib. 
sold  by  Court,  replacing  of,  366 

HEIRS, 

benefit  of  covenant  relating  to  land  runs  to,  116, 117 
liable  ander  covenant,  bond,  &c.,  though  not  mentioned, 

117, 118 
limitations  in  fee  and  in  tail,  without  use  of  word,  111, 

112 
mortgagee  of,  86-90 
trust,  execution  of,  by,  88,  89 
trustee,  of,  86-90 
vendor,  of,  dying  before  completion,  25,  26 

And  see  Vesting  Order. 

«  HEIRS  AND  ASSIGNS," 

covenants  deemed  to  be  made  with,  what,  116,  117 
personal  representatives  of  sole  trustee  or  mortgagee 
are,  for  what  purpose,  86,  89 
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"  HBIE8  OF  THE  BODY,"  Ac, 

words  "  in  fee  tail,"  &o.,  eqtdyalent  to,  111,  112 

HEBEDITAMENT, 

oorporeal  or  incorporeal,  is  land  within  0.  A.,  17 

S.  L.  A.,  314 
T.  A.,  252 
V.  &  P.  A.,  8 

incorporeal,  "estate"  in,  110, 120,  121 

personal  inheritance  is,  88,  314 

HONOUE,  Title  of, 

is  " land"  within  S.  L.  A.,  314 

HOUSING  OF  WOBKING  CLASSES  ACTS, 
1886,  s.  11  (1),  repeal  of,  reference  to,  423,  424 
1890,  s.  74  (1),  sales,  &c.,  nnder,  318,  324,  423,  424 

HUSBAND, 

administration  bond  of  wife,  need  not  join  in,  289 
administration,  right  of,  to,  where  wife  intestate,  263, 
290,  291 

where  the  wife's  will  is  in- 
operative, 291 
assent  to  wife's  will,  what  is,  291 
chattels,  rights  of,  to  wife's,  263,  264 
courtesy,  tenant  by,  tb, 

powers  of,  nnder  S.  L.  A.,  393,  411 
intermeddling  with  wife's  trust,  what  constitutes,  285 
intestate,  without  issue,  widow's  rights  in  property  of, 

265 
legal  personal  representative  of  wife,  without  adminis- 
tration, when,  288,  289 
liability  of,  for  wife's  debts,  antenuptial,  282 

post-nuptial,  268 
property  forcibly  taken  from  her, 

201 
torts,  generally,  268, 269 
money,  of,  fraudulent  investment  of,  by  wife,  or  in  her 

name,  276 
policy  of  assurance  by :  See  Polict  of  Assurance. 
property  of,  wife's  rights  in,  265 
remedy  against,  of  wife,  280 
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HUSBAND— «oiiltiMied. 

remedy  oi;  against  wife,  269,  283-285 
settlement  by,  creating  family  charges  only,  307 
snrvlTing,  title  of,  to  intestate  wife's  estate,  withoat 

administration,  263,  288, 289 
term  of  years,  wife's,  right  of,  to,  264 
See  aUo  Husband  akd  Wife;  MARRnci)  Woicah;  M.  W. 

P.  A.%  1882  and  1893;  M,  W.  P.  A.,  1884;  Poucy 

of  AsSUBJUffCE. 

HUSBAND  AND  WIFE, 

conveyances  between,  110,  111 

covenants  by,  implied,  for  title,  41,  42 

evidence  between,  280,  283 

questions  between,  as  to  property,  summary  determina- 
tion of,  283-285 

wife's  antenuptial  debts,  &c.,  action  and  judgment 
against,  jointly,  282,  283 

And'sds  Husband;  Mabbied  Woman  ;  M.  W.  P.  A.'s,  1882 
and  1893 ;  M.  W.  P.  A.,  1884;  PoucT  of  Assubangb. 

IMPLIED  COVENANTS. 

(1.)  C.  A.,  under,  for  title,  in  certain  conveyances,  31-43 
application  of,  to  property  of  all  kinds,  32 
assignee  of  lease,  none  by,  36 

by  of  registered  land,  ib. 
benefit  of,  runs  with  land,  43 
bill  of  sale,  in,  effect  of,  38 
burden  of,  117, 118 

construction  of,  as  io  number  and  gender,  121 
copyholds,  in  surrender  of,  42 
covenant  to  surrender  copyholds,  iu,  ib. 
demise  at  rent,  in,  none,  43 
description  of  conveying  party,  need  of^  for,  34 
exclusion  of,  generally,  42 

in  surrender  of  lease,  36 
gender  in,  121 

incorporation  of,  in  registered  dispositions,  32,  84 
joint  and  several,  32 
joint  tenants,  with,  31 

"  real  representative,"  none  implied  by  conveying, 
as,  5 
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IMPLIED   GOYmtASTS— continued. 
EiNSS  OF,  according  to 

(i.)  expressions  in  deed, 
(1i.)  nature  of  deed, 
(iii.)  position  of  covenantor, 
(i.)  by  "  beneficial  owner,"  33-38 

"  committee  of  lunatic,"  39,  40,  399 

"  mortgagee,"  i6. 

person  "  conveying  under  an  order  of  Court," 

t6.,  240 
person  '*  directing  as  beneficial  owner,"  40, 

41 
"  personal  representative,"  6,  39,  40 
''  settlor,"  38,  39 
"  trustee,"  39,  40 
(ii.)  in  conveyance  for  value  (other  than  a  mort- 
gage), 32-36 
in  conveyance  of  leasehold,  35,  36,  38 
in  mortgage,  36-38 

of  leasehold,  38 
in  registered  dispositions,  32 
in  settlement,  38,  39 
(iii.)  by  husband  and  wife,  41,  42 

joint  tenants  or  tenants  in  common,  31,  32 
remainderman,  32 
tenant  for  life,  32,  43 
wife  alone,  41,  42 
modifications  of,  power  to  make,  and  efifect  of,  43 
plural  and  singular  in,  121 
tenants  in  common,  with,  31 
two  or  more,  with,  jointly  and  severally,  31,  32 
voluntary  conveyance,  not  being  "settlement," 
none  in,  35,  39 
(2.)  demise,  in,  43 
(3.)  "  grant,"  by  use  of  word,  110 
(4.)  registered  charge,  in,  84 
(5.)  statutory  mortgage  or  transfer,  in,  83-86 
joint  and  several,  85,  86 
payment  of  principal,  for,   and   interest,  83, 

85,  86 
two  or  more,  with,  85,  86 
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IMPLIED  TBUST, 

application  to,  of  T.  A.,  254 

T.  A^  1888. ..199 

IMPROVEMENT  OF  LAND  ACT,  1864 

extension  and  partial  repeal  of,  by  S.  L.  A.,  358,  402, 
408 

IMPROVEMENT  RENTCHARQE, 

redemption  of,  with  *'  capital  money " ;  and  tenant  for 

life's  liability  thereon,  412,  418 
rednction  of  rate  of  interest  on,  418 
shifting  of,  on  sale  by  tenant  for  life,  321 

IMPROVEMENTS, 

generally,  within  8.  L.  A.,  what  are,  349-354,  412,  413, 

panacalar  provifions  as  to :  '  ^ 

^  capital  money,"  application  of,  in,  342 
ooncarrence  of  tenant  for  life  with  others,  in,  356 
entry  for  effecting  and  repairing,  357,  358 
lease  under  8.   L.  A.,  may  be  consideration  for, 

325,  327 
maintenance  and  insurance  of,  356-358,  413 
payment  for,  on  submission  and  approval  of  scheme 
and  certificate  of  execution,  354-356 

Court  can  order,  though  no  scheme,  421,  422 
power  to  contract  for,  359 

raise  money  for,  300,  358,  412,  413 
report  by  tenant  for  life  on  state  of,  357 
scheme  for,  354-356,  421,  422 

desirable  in  every  case,  355 
tenant's,  under  Agricultural  Holdings  (England) 
Act,  1883,  effect  of,  as  to  terms  of  new  lease, 
323,  324 

INALIENABLE  ESTATE, 

fee  simple,  subject  to  restraint  on  anticipation,  is,  307, 

393,  397 
S.  L.  A.  powers  as  to,  389-390 

INCLOSURE  COMMISSIONERS, 

Land  Commissioners  substituted  for,  378 
And  9ee  Laj^d  CoMiosaiOKEBs. 
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INCOME, 

definition  of,  in  C.  A.,  17 

a  L.  A.,  314 
"entitled  to,"  meaning  of,  in  S.  L.  A.,  s.  58... 393 
powers  of  person  entitled  to,  under  S.  L.  A.,  309,  310, 
393 

INCOME  TAX, 

exemption  from,  of  married  woman,  265,  271 

mCOBPOBBAL   HEEBDITAMENT :  See  Hereditament. 

INCUMBEANCEE, 

oosts  of  tenant  for  life's,  344,  377 
definition  of,  in  C.  A.,  18,  27,  28 

INCUMBEANCE, 

covenant  against,  implied  by  C.  A.,  33,  34,  37,  40 

ontgoing  tmstee,  by,  express,  40 
definition  of,  in  0.  A.,  18,  27,  28 
discharge  of,  under  C.  A.,  on  sale,  26-28 

future    rights,    deter- 
mined, when,  27 
by  mortgagee,  75 
S.  L.  A.,  by  "  capital  money,"  306, 
321,  341,  342,  412,  413 

by  mortgaging,  419 
meaning  of,  in  S.  L.  A.,  s.  5. ..321 

8.  21  (ii.),  341,  342 
meaning  of,  in  S.  L.  A.,  1890,  s.  11. ..419 
S.  L:  A.  powers,  exercise  of  effect  of,  on,  305-307,  308, 

322,  336-340,  379-381,  415,  416 
shifting  of,  on  sale,  exchaoge,  or  partition  under  S.  L.  A., 

321 
tenant  for  life,  by,  effect  of,  on  his  S.  L.  A.  powers,  309, 
310,  317,  318,  379-381,  394,  415,  416 
And  eee  Ingumbranoeb  ;  Quit-Bent. 

INDEMNITT, 

to  trustee,  generally,  232 

by  impounding  income  of  person  concurring 

in  breach  of  trust,  249,  250 

« 

out  of  property  preserved  by  him,  228 


cc 
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INDEMNITT— ccmlmnecJ. 

S.  L.  A.,  under,  to  person  conveying  land  into  settle- 
ment, 349 

purchasers,  &o.,  370,  372-375,  385 
S.  L.  A.  tmstees,  370,  371 

T.  A.,  under,  for  acts  done  pursuant  thereto,  251 

INFANCY :  See  Infant. 

INFANT, 

appropriation  of  property  in  satisfaction  of  legacy  or 

share  of,  180,  181 
income  of,  application,  accumulation  and   disposal  of, 
from  land,  98-101 
fipom  any  property,  101-104 
land  of,  management  of,  98,  99 

trustees  appointed  by  the  Cburt 
for,  98 
settled  estate,"  within  S.  £.  A.,  when,  97,  98 
settled  land,"  within  S.  L:  A.,  when,  394,  395 
lunatic,  powers  of,  under  S.  L.  A.,  398,  399 
maintenance  of,  out  of  income  of  land,  99,  100 

of  other  property,  101-104 
powers  of  trustee  as  to,  whether  coii- 
trolled,  102 
married  woman,  power  of  attorney  by,  97 
mortgagee  of  land,  vesting  order  in  case  of,  236-238 
S.  L.  A.  powers  of,  how  exercisable,  generally,  394,  395 

lunatic,  where,  B98,  399 
trustee,  appointment  of  new  trustee,  in  place  of,  216 

of  land,  stocks,  or  shares  in  ships,  vesting  orders, 
in  case  of;  234,  241 

INSOLVENCY, 
search  for,  196 

INSTRUMENT, 

construction  and  effect  of,  under  C.  A.,  3,  4,  6,  110-121 
meaning  of,  in  C.  A.,  19 
And  see  Deeds  ;  Settlement  ;  Will. 

INSUEANCE, 

by  mortgagee,  70,  77,  78 
receiver,  79 
tenant  for  life,  of  improvements,  356,  357,  413 
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INSXTBANGE— eon(fim6(2. 

by  trustee,  generally,  227,  228 
for  infant,  99 
And  see  FoRFsrruRE ;  PoLicnr  of  AfisUBANCE. 

INTEBEST, 

under  mortgage,  aoorual  of,  where  no  oovenant  to  pay, 
72,  73,  80 

arrears  of,  payment  of,  by  receiver,  80 

INTEBPBETATION  AOT,  1889, 

references  to^  8,  11,  19,  204,  238,  251,  270 

INTESTATES'  ESTATES  ACT,  1884,    ' 
sales  under,  238 

INTESTATES'    ESTATES   ACT,  1890, 
mortgages  or  sales  nnder,  265 
widow's  rights  under,  tb, 

• 

INVESTMENTS, 

discretion  of  tmstees  as  to,  meaning  of,  209 

local  authority,  by,  of  sinking  fund,  203 

long  term,  on,  where  real  security  authorized,  206,  210 

married   woman,   by,  or  in   name   of:    See   Husband; 

Mabbied  Woman. 
redeemable  securities,  on,  209,  258,  259 
retainer  of,  on  change  in  character,  ib. 
S.  L.  A.,  under : 

generally,  341,  345-347 

conversion  of,  846,  347 

devolution  of,  346,  347,  401 . 

income  of,  347 

tenant  for  life's  powers  as  to  selection  and  variation 
of,  845-347 

variation  of,  341,  347-349 
trustees,  discretion  of,  as  to,  209 
trust  fdnds,  of,  authorized,  generally,  205-214 

enlargement  of  express  powers  of,  210,  211 

on  loan,  where  security  insufficient,  212-214 

on  purchase,  where  title  defective,  213 
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IRELAND, 

api^lioation  to,  of  C.  A.,  132 

S.  L.  A.,  403,  404 . 
T.  A.,  233,  251,  264,  256 
*  High  Conrt  of,  vestiiig  orders  of,  extent  of,  258 
S.   L.  A.  lease,   not  building  or   mining,  what  term 

authorized  in,  404 
y.  &  P.  A.,  provisions   of,  as   to  ''bare   trustee"  and 
**  tacking,"  repeal  for,  of,  132 

And  iee  Lxkd  (Tommibsionibs. 

ISSUE, 

default  o(  effect  of  ezeontory  limitation  over,  on,  in 
instruments  after  1882...  153,  154 

JOINT  ACCOUNT, 

mortgage,  transfer,  ^.,  taken  on,  effect  of,  119,  120 

JOINT  AND  SEVERAL  COVENANTS :   See  Covmtaht  ; 
Implied  Covenamtb. 

JOINT  TENANCY, 

conveyance,  under,  to  husband  and  wife,  262,  263 

of  freehold  or  chose  in  action,  to 
husband  or  wife,  with  another, 
110,  111 

to  self  and  another,  ib. 
See  aho  Tenant  for  Life. 

JOINT   TENANTS, 

implied  covenants  by,  31,  32 

with,  f&. 

JOINTUBE:  See  Annual  Sum;   Family  Charoe;  Incum- 
brance. 

« 

JOURNEY, 

expenses  of,  on  sale,  23 

JUDGE  IN   CHAMBERS :  See  Chambers. 

JUDGMENT, 

married  woman,  against,  269-271 
meaning  of,  in  Searches  Act,  1888...  185 
search  for,  194,  195 


J 
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JUDGMENT   FOB  SALE, 

in  aotion  respeoiing  mortgage,  81-83 

JUDICIAL   TEUSTEES  ACT,  1896, 

appointment   of  judicial   tmstee   under,  in    plaoe^  of 

executor,  178,  234 
references  to,  178,  202,  214,  234 
relief  of  trustees  under,  202 

JUEISDICTION, 

protection  of  purchaser,  where  order  not  within,  130, 
131 
See  also  OouirrY  Court;  Coubt;  Ibblakd;  Faultime 
Court. 

LANCASTER :  See  Palatine  Court. 

LAND, 

covenants  relating  to,  burden  and  benefit  of,  116,  119 
definition  of,  in  C.  A.,  17 

L.  T.  A.,  1897. ..182 
Searches  Act,  1888...184 
S.  L.  A.,  308,  314 
T.  A.,  262 
for  purposes  of  Acts  of  Parliament  gene- 
raUy,  8 
infant's,  management,  <&c.,  of :  See  Infakt. 
power  to  purchase,  effect  of,  362 
purchase  of,  with  "  capital  money,"  and  settlement  of, 

343,  347-349 
sale  of,  contract  for,  statutory  incidents  of:  See  Con- 
ditions OF  Sale.  * 
''  settled,"  definition  of,  314,  399 

LAND  CHAEGE, 

definition  of,  in  Searches  Act,  1888...  184 
registration  of,  188, 189 

LAND  CHAEGES    BBGISTEATION  AND  SEABCHES 
ACT,  1888:  See  Searches  Act,  1888. 

LAND  COMMISSIONEES, 

Board  of  Agriculture,  now  are,  378 

Commissioners  for  Public  Works,  substitution  of,  for,  in 

Ireland,  404 
constitution  and  powers  of,  354-357,  378,  379 


480  INDEX. 

LAND  COMMISSIONEBS— cofieimced. 

filing  and  delivering  offloe  copies  of  certificated  and 

reports  of,  378, 379 
^*  improYements,"  execution  of,  certificates  of,  854,  355 

maintenance  of,  certificates  of,  as  to, 
and  reports  to,  of,  356, 357 

LAND  IMPBOVElliENT  ACT,  1864:  See  Impeovemkht  op 
Land  Act,  1864. 

LANDLORD:  fi^ee Lessor. 

LAND  BEQISTBT :  See  Land  Transfer  Acts  ;  Searches 
Act,  1888. 

LAND  TAX, 

redemption  of,  under  S.  L.  A.,  with  "capital  money," 
341,  342 

under  Land  Tax  Bedemption  Act,  1802 ... 
342 

LANDS  CLAUSES  ACTS, 

application  of  money  in  Court  under,  as  **  capital  money,*' 

361,  362 
jurisdiction  under,  as  to  expenditure  of  "  capital  money," 

not  extended  to  S.  L.  A.'s,  350,  421 

LAND  TBANSPEB  ACTS, 

covenants  relating  to  land,  effect  of  L.  T.  A.,  1897,  on, 

118 
extent  of,  176 
general  law,  provisions  of  L.  T.  A.,  1897,  affecting,  176- 

182 
'4and,"  meaning  of,  in,  182 
married  woman,  separate  examination  of,  for  purposes 

of,  151 
not  compulsory,  when,  182 
**  personal  representative,"  meaning  of,  in,  182 
power  of  appointment,  general,  executed  by  will,  effect 

of  L.  T.  A.,  1897,  on,  176,  177 
widows'  charge,  raising  of,  under  L.  T.  A.,  1897,  s.  2... 

178,  265 

iS^ee  also  Beal  Bepresentative  ;  Bbgistered  Charges  ; 
Beqistered  Land. 
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LEASE, 

(1.)  OeneraUy: 

apportionment  of  rent,  oovenanta,  and  oonditiona  in, 

50-63 
assignment,  underletting,  &o.,  covenant  in,  against, 

lessor's  rights  under,  57,  173 
assignment  of,  no  implied  covenant  by  assignee  on, 
when,  36 
preliminary  contract  for  lease,  under  power,  no 
part  of  title  on,  146 
condition  in,  benefit  of,  runs  with  reversion,  50,  51 

notwithstanding  severance,  52,  53 
contract  for  grant  of,  title  to  be  shown  on,  9,  53 
to  deliver  title  to  grant,  9 
under  power,  no  part  of  title  to  the  lease,  146 
covenants  in,  by  lessee  and  lessor,  benefit  of,  and 
burden  of,  50-53,  116-119 
by  lessor,  for  title,  43 
easement,  of,  benefit  of  rent  and  lessee's  covenants 

on,  50,  51 
estoppel,  by,  52 
forfeiture  of,  restrictions  on  and  relief  against,  54- 

58,  171-175  :  See  aiso  FoBFEiTxmE. 
guardian,  by,  97,  98 
implied  covenant  in,  43 
meaning  of,  in  C.  A.,  s.  14...  56,  66,  175 
mortgagee  in  possession,  by,  52,  63-68 
mortgagor,  by,  %b. 
parol,  by,  67 

possession,  in,  what  is,  64,  323 
rent  in,  runs  with  reversion,  50,  51 

apportionment  of,  Q). 
sale  of,  statutory  conditions  on :  See  Conditions  of 

Sale. 
tenant  for  life  of  proceeds  of  sale,  by,  under  S.  E. 
A.,  411 
(2.)  In  regard  to  S.  L.  A.  : 

general  S.  L.  A.  powers  of  making,  322-333,  41 4, 

416-418 
particular  provisions  of  S.  L.  A.,  as  to : 

assignment,  effect  of,  on  tenant  for  life's  power, 
379-381 

2  I 
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LEASE— «oiiltiitte(2. 

(2.)  In  regard  to  S.  L,  A. — eoniinued. 

oarrying  out  predeoeeaor's  contraotfor,  329, 416 

oonfirmation  of,  330 

contraots  for,  generally,  359-361 

no  part  of  title,  to  the  lease,  360 
copyhold,  of,  licence  for,  332,  333 
oonnterpart  o£^  324 
covenant  for  renewal  of,  329,  330 
equitable  owner,  by,  322  • 

Ireland,  term  of,  in,  404 
mansion  and  park,  of,  418,  419 
possession  under,  323,  330,  331 
renewal,  covenant  for,  under,  329,  330 
rent  under,  323,  324,  332 
surrender  of,  and  re-grant,  330-332 
of  contract  for,  359 
""       "  terms  of,  fixing  of,  322,  323,  404 

writing,  by,  merely,  for  three  years  or  lees,  417 

/*        oJf-^V  ^      '^  ®^^  Brougham's  Act;   Buildihq  Lease;   Eajse- 

h^"^^    .    /  U^^^^"*"/  ment;  Fine;  Leasehold;  Mining  Lease;  Nones; 

cAj^^^^"^  ijj^J^^*  Renewal  of  Lease;  S.  L.  A.  Tbusiees;  TJnder- 

r^^^  lbasb;  Waste. 

fv--^^  .  ^  .   LEASEHOLD  BEVERSION, 

"^  ^4r  ^L         '  title  to,  not  to  be  called  for,  on  sale  of  under-lease,  20 

/.  &  ^  on  contract  to  grant  under-lease,  53 


r 
i 


LEASEHOLD, 

implied  conditions  on  sale  of :  See  Conditions  of  Sale. 
implied  covenants  for  title  in  conveyance  of:  See  Implied 

Covenants. 
loan  by  trustees  on  security  of,  213 
mortgage  of,  by  demise,  74 
purchase  of,  with  *^  capital  money,"  and  settlement  of, 

343,  348,  349 
purchase  of,  by  trustees,  10,  20,  126,  127,  225 
searches,  on  purchase  of,  188, 197 

settled,  apportionment  of  "  capital  pioney  *'  from,  363, 364 
freehold  reversion  on,  purchase  of,  with  "capital 

money,  342,  343 
See  also  Renewable  Leasehold. 


INDEX.  483 

liEGAL  ESTATE, 

conyeyanoe  of,  by  mortgagee,  under  statiitoiy  powBr  of 
sale,  73,  74 

by  equitable  tenant  for  life,  under  8.  L.  A.  powers, 

309,  310,  338,  339 
heir,  yests  in,  till  administration,  177 
priority  or  protection  from,  repealed  section  of  V.  &  P.  A., 

as  to,  12, 13 
vesting  declaration,  use  of,  for  getting  in,  222 
,  See  aho  Bare  Legal  Estate  ;  Yorkshire. 

LEGAL  PERSONAL  REPRESENTATIVE:  See  Personal 
Refresentative  ;  Real  Representative. 

LESSEE, 

apportionment  of  rent,  when  bound  by,  50,  61 
covenants  by,  benefit  of,  runs  with  reversion,  ib. 
definition  of,  for  purposes  of  C.  A.,  s.  14  (relief  against 

forfeiture),  66,  67,  176 
'*  limited  owner,"  when,  within  S.  L.  A.,  391,  392 
notice  to,  of  lessor's  title,  9, 144-146 
*'  purchaser,"  is,  within  V.  &  P.  A.,  9,  14,  16 
relief  to,  against  re-entry,  C.  A.,  18,  64-68,  171-176 
searches  by  intending,  188, 197 

under-lessee  is,  how  far,  within  C.  A.,8. 14...  66,67, 173-176 

C.  A.,  1892...176 
See  also  Forfeiture  ;  Lease  ;  Undbr-Lease  ;  Under- 
Lbssse. 

LESSOR, 

covenants  by,  burden  of,  runs  with  reversion,  61,  62, 

116-119 
for  title,  implied  or  express,  43 
definition  of,  for  purposes  of  C.  A.,  s.  14  (relief  against 

forfeiture),  66,  67,  176 
title  of,  when  not  to  be  called  for,  9,  20,  63,  64 
See  also  Forfeiture;  Lease;  Lessee;  Under-Lbase; 
Under-Lessee. 

LICENCE, 

assignment,  underletting,  &o.,  for,  by  lessor,  173 
exclusive,  is  not  a  conveyance,  when,  17 
grant  of,  under  S.  L.  A.,  to  copyholder,  to  lease,  332,  333 
entry  of,  on  Court  Rolls,  ib, 
fine  on,  when  "  capital  money,"  ib. 

2  I  2 
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LIGHT, 

<<  general  words/'  indiiBion  of^  in,  29 

lessee  under  0.  A.  powers,  right  of,  to,  63 

LIMITATION :   See  Exbcutoby  LnaTATiONS ;   Statdtbs  of 
Limitations;  Words  of  Limitation. 

LIMITED  OWKEE, 

powers  of,  under  S.  L.  A.,  302,  389-394 

LIMITED  OWNERS'  RESIDENCES  ACTS, 
references  to,  352,  413,  421 

LIMITED  OWNERS'  RESERVOIRS  ACT, 
reference  to,  351 

LIS  PENDENS, 

search  for,  185, 195 

Searches  Act,  1888,  does  not  affect  registration  of,  185 
S.  L.  A.,  1884,  order  under,  registration  of,  as,  409,  410 
vacation  of,  187 

LOAN, 

by  married  woman,  to  husband :  See  Married  Woman. 
by  trustee :  See  Investments. 

LOCAL  AUTHORITY, 

investment  of  sinking  fund  by,  203 
And  see  County  Council. 

LONG  TERM, 

enlargement  of,  into  fee  simple,  122-126,  154 
investment  on  security  of,  206,  210 
origin  of,  123 
"  real  security,"  is,  how  far,  206,  210 

LORDSHIP :  See  Manor. 

LOTS, 

oommon  title  to  several,  one  abstract  of,  24 
-    sale  in,  by  tenant  for  life,  320 

trustee,  224 
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LUNACY, 

aUegation  of,  in  vesting  order,  245,  246 
power  of  attorney,  payments,  &o.,  under,  without  notice 
of,  108,  109 

irrevocable,  not  affected  by,  151-163 
See  aho  Lunatic. 

LUNATIC, 

appropriation  of  property  in  satisfaction  of  legacy  or 

share  of,  180,  181 
committee  of,  implied  covenants  for  title  by,  39,  40 
new  tmstee,  appointment  of,  in  place  of,  216 

by,  %b. 
not  so  found,  appointment  of  trustee  in  place  of,  234 
S.  L.  A.  powers  of,  exercise  of,  generally,  398,  399 

during  infancy,  ib. 
See  aUo-  Lunacy. 

MAINTENANCE, 

"  improvements,"  of,  by  tenant  for  life,  356-358,  413 
infant  of,  power  as  to,  out  of  income  of  land,  98-101 

of  any  property,  101-104 
tenant  for  life,  effect  of  liability  for,  310 

MALE :  See  Masculins. 

malins*  act, 

acknowledgment  of  deeds  under,  alterations  as  to,  148- 

151 
married  woman's  powers  under,  112,  148,  265 

MANAGEMENT, 

of  infant's  land,  98-101 

trust  for,  effect  of,  as  to  S.  L.  A.  powers,  393,  394 

MANOR, 

definition  of,  in  C.  A.,  17 

S.  L.  A.,  315 
"  general  words  "  in  conveyance  of,  29-31 
mines  and  minerals  under,  29,  31 
"reputed,"  what  is,  17 

tenant  for  life  of,  S.  L.  A.  powers  of,  318-321,  332, 
333 
See  dUo  Copyhold  ;  Court  Rolls  ;  Seignory. 
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MANSION  AND  PABK, 

definition  of  "  principal  mansion  house,"  418,  419 
sale,  exchange,  or  lease  of, 

discretion  of  Court  or  trustee  as  to,  (b. 

restrictions  on,  ib, 

settlement  should  contain  provisions  as  to,  419 

MANSION  HOUSE, 

rebuilding  of,  an  "improvement,"  within  S.  L.  A.'b, 

420,421 
See  dUo  Mansion  and  Park. 

MABBIAGE, 

irrevocable  power  of  attorney,  good  notwithstanding, 

161-163 
See  aUo  Husband  ;  Husband  and  Wipe  ;  Married  Woman  ; 
M.  W.  p.  A.'s,  1882  and  1893;  M.  W.  P.  A.,  1884. 

MARRIAGE  SETTLEMENT, 

form  of,  applying  C.  A.  provisions,  116, 140 
See  aho  Married  Woman;   M.  W.  P.  A.'s,  1882  and 
1893, 

MARRIED  WOMAN, 

accruer  of  title  of,  date  of,  what  is,  272,  273 
acknowledgment  by,  of  deeds :  See  Acknowledgment. 
administratrix,  286, 289 
after-acquired  property  of,  agreement  for  settlement  of, 

261,  285-287 
ante-nuptial  debts,  <&c.,  of,  281-283 
anticipation,  restraint  on :  See  Anticipation. 
bank,  deposits  of,  in,  273-276 
bankruptcy  of,  270,  271 
"  bare  trustee,"  power  of,  12,  226,  226 
breach  of  trust,  requesting,  250 
"  cestui  que  trust,"  impounding  interest  of,  249,  260 

statutes  of  limitation  run  against,  200 
cbose  in  action,  conveyance  of,  between,  and  husband, 

110,  111 
Malins'  Act,  powers  of,  under,  as  to,  266 
contracts  of,  after  marriage,  26&-270,  289,  292,  293 

before  marriage,  281-283 
contributory,  under  Companies  Acts,  281,  282 
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MABBIED  WOMAN— cofUtntMd. 

oonvejanoe  by,  41,  42,  260,  261,  265,  266-268 

to,  and  to  husband,  32,  110,  111 
costs  of,  payment  of,  268-270,  293 

secnrity  for,  tb. 
oriminal  proceedings  by  or  against,  280,  283 
damages,  recovery  of,  by,  or  against,  268,  273,  281,  282 
"  debtB  "  of,  281-283 
deed  of,  generally,  262 
disclaimer  of  power,  by,  267 
dower  of,  264 

eqnity  of,  to  settlement,  262 
evidence  between,  and  husband,  280, 283 
executrix,  261,  285,  289 
fraud  by,  on  marital  rights,  262 
fraudulent  investment  by,  of  husband's  money,  276 
general  power  exercised  by  will  of,  272 
guardian  ad  litem,  269 
implied  covenants  by,  41,  42 
impounding  interests  of,  as  indemnity  to  trustee,  249, 

250 
income  tax,  exemption  of,  from,  265,  271 
indemnity  of,  against  husband,  96 
infant,  covenant  to  settle,  by,  261,  285-287 
power  of  attorney  by,  97 
S.  L.  A.  powers  of,  396-398 
investments,  in  name  of,  273-276 

joint  tenancy  of,  in  chattels,  severance  of,  by  marriage, 
264 
in  land  with  husband,  262-264 
judgment  against,  form  and  effect  of,  269-271 
liability  of,  ante-nuptial  debts,  <ftc.,  for,  281,  282 
contract,  under,  268-270,  289,  292,  293 
maintenance,  for,  of  husband,  children,  and  grand- 
children, 287,  288 
"  in  tort  and  otherwise,"  268,  269 
loans  by,  to  husband,  271,  272 
"long  term,"  enlargement  of,  by,  122,  123 
Malins'  Act,  powers  under,  of,  112, 148,  265 
mortgage  money,  trustee  of,  where,  225,  226,  235,  289 
next  friend,  269 
paraphernalia  of,  264 
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MABBIED  WOMAN— eaiuinued. 

policy  of  assnranoe,  aflBignment  of,  by,  266 
effected  by :  See  Poucy  op  AflsuiUHCi. 
poor  law,  liability  of,  for  purpoeee  of,  287,  288 
poet-onptial  eettlement  by,  261,:262 
power  of,  diBclaimer  of,  267 

general,  distinction  between,  and  property,  267 
leqnired,  when,  261,  285 
exercise  of,  by  will,  272 
to  bankruptcy  tmstee,  271 
release  of,  112,  113,267 
power  of  attorney  by,  97 
property  of,  married  after  M.  W.  P.  A.,  271 

before  M.  W.  P.  A.,  272,  273 
protector  of  settlement,  260,  261 
reduction  into  possession  of  choses  in  action  of,  262 
release  of  power,  by,  267 
remedies  by  and  against,  268,  280,  281 
restraint  on  anticipation :  See  Anticipation. 
reversionary  interests  of,  265,  272,  273 
savings  bank,  deposits  of,  in,  273-276 
separate  examination  of,  97,  148,  149,  151,  271,  273  361 
362,397  • 

"  separate  property,"  of,  266,  267 

separate  trading  by,  270,  271 

"  separate  use  "  of,  trust  for,  260,  261 

separation-deed,  position  of,  as  to,  261 

separation  order,  effect  of,  96 

S.  L.  A.  powers  of,  396-398 

settlement  by,  or  relating  to,  261,  262,  285-287 

And  see  Policy  op  Assurance. 
'*8pes  successionis  "  of,  arising  before  1883,  no  "aocruer 

of  title,"  272,  273 
status  of,  generally,  under  M.  W.  P.  A.,  260-268 
statutes  of  limitation,  application  of,  to,  200,  201,  264 

2oU 

stock,  &c.,  of,  273-276 . 

tenant  in  tail,  disposition  by,  148-151,  271 

title  of,  married  before  1883,  accruer  of,  date  of,  272 

273 
torts  by,  after  marriage,  268,  269 
before  marriage,  281-283 


INDEX.  489 
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trosty  property  held  by,  in,  effect  of  M.  W.  P.  A.  on 
power  to  dispose  of,  12,  225,  226,  261,  267,  268,  275, 
285,  289 
truBtee,  i&. 
will  of,  260,  266,  267,  293 

exercise  of  general  power  by,  effect  of,  261-272 
probate,  &c.,  of,  rules  as  to,  290,  '291 
See  (Uao  Anticipation;  Husband;  Husband  and  Wife  ; 
M.  W.  P.  A/s,  1882  and  1893;  M.  W.  P.  A.,  1884; 
Policy  or  Insurance. 

MAEBIED  WOMEN'S  PEOPEBTY  ACTS,  1882  and  1893, 
general  effect  of,  summary  of,  260-265 

MARRIED  WOMEN'S  PROPERTY  ACT,  1884, 
objects  of,  reference  to,  283,  289 

MASCULINE, 

feminine,  includes,  in  Acts  of  Parliament,  19 

in  covenants,  &c.,  implied  by  C.  A.,  121 

MIDDLESEX, 

bankruptcy,  adjudication  in,  effect  on  land  in,  196 
judgments  affecting  land  in,  194 
vesting  owners  affecting  land  in,  240 
wills,  noD-registration  of,  in,  cured  in  certain  cases,  13 
time  for  registration  of,  in,  ib. 

MIDDLESEX  REGISTRY, 

searches  in,  194,  196,  198 
See  also  Middlesex. 

MINES  AND  MINERALS, 

dealings  with,  apart  from  surface  : 

under  C.  A.  powers  of  sale,  by  mortgagee,  70 
under  S.  L.  A.,  835 

by  trustee  or  mortgagee,  with  sanction  of  Court, 
248,  249,  258 
definition  of,  in  S.  L.  A.,  315 
enfiranchisement,  effect  of,  on,  318,  319 
fee  simple  in,  on  enlargement  of  "  long  term,"  126 
"  general  words  "  in  connection  with,  31 
purchase  of,  with  ''capital  money,"  and  settlement  of, 
343,  439 
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MINES  AND  MINEBAL3— conhnueel. 

reservations  relating  to,  in  dealings  nnder  S.  L.  A.,  320, 
335,  343,  416 
See  also  MmiNo  Lease  ;  MoriNa  Purposes. 

MINING  LEASE, 

capitalization  of  rent  on,  granted  nnder  S.  L.  A.,  328, 

329,  402 
definition  of,  in  0.  A.,  19 

S«  L.  A.,  315 
forfeiture  of,  relief  against,  limitations  on,  57, 172 
grant  of,  nnder  S.  L.  A.  powers,  322-333,  427 
mortgaged  land,  of,  64 

shorts,  power  to  work  up,  under  renewed,  324 
variable  rent  on,  granted  under  S.  L.  A.,  325-328,  417 
And  see  Lease. 

MINING  PURPOSES, 

definition  of,  in  C.  A.,  19 

S.  L.  A.,  315 

MONET :  See  Capital  Money  ;  Mortqaob  Monet. 

MONTH, 

calendar,  computation  of,  72 
meaning  of,  in  Aots  of  Parliament,  19 

MORTGAGE, 

building  society,  to,  power  of  sale  in,  70 

transfer  of,  60 

consolidation  of,  restrictions  on,  62,  63 

contributory,  investment  on,  206 

C.  A.  provisions  as  to,  summary  of,  59 
•  application      of,    to     registered 

charges,  69 

deed,  mortgagee's  powers  under,  69-80 

definition  of,  in  0.  A.,  17,  18 

in  T.  A.,  252,  253 

demise  by,  provisions  in,  74 

form  of,  applying  C.  A.  provisions,  115,  138 

implied  covenants  in  :  See  Implied  Covenants  (1)  and  (4) 

interest  payable  under,  where  no  covenant,  f  2,  73,  80 

"joint  account^"  on,  119,  120 
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land  in,  devolution  of,  86-90 

exception  of, from  ^'vesting  declaration,''  222,223 

L.  T.  A.,  1897,  powers  as  to  making,  178 

power  of  sale,  express,  in,  effect  of,  71 

renewal  of  lease,  for,  228,  229 

sale  by  Oonrt,  in  action  relating  to,  81-83 

S.  L.  A.  powers  as  to  making,  321,  335-336,  349,  370, 

377,  419 

paying  off:  See  Incumbrances 

provisions  as  to  notice  of  making,  372-375,  407, 

408 

operation  of,  336-340,  387 

shifting,  321,  349 

several  mortgagees,  to,  for  distinct  sums,  C.  A.,  powers 

under,  69 

statutory,  form  and  effect  of,  83-86,  135 

statutory  reconveyance  of,  86,  137 

statutory  transfer  of,  84-86,  136,  137 

term,  condition  on  sale  of,  23 

tenant  for  life,  by,  of  his  estate  or  interest,  effect  of,  for 

S.  L.  A.  purposes,  379-381 

transfer  of,  on  mortgagor's  request,  60,  61,  154,  155 

building  societies',  60 

trustee,  by,  to  renew  lease,  228,  229 

duties  of,  as  to  calling  in,  206 

vesting  declaration,  use  of,  in  connection  with,  222 

See  also  Mortqaqe  Debt;   Mobtqaoe  Monet ;  Mort- 

gaqee;  Mortgagee  in  Possession;  Mortgagor. 

MOBTGAGE  DEBT, 

inquiry  as  to,  by  purchaser,  76,  77 

mortgagee,  when  bound  to  assign,  60,  61,  154,  155 

MOBTGAGE  MONEY, 

definition  of,  in  C.  A.,  17,  18 

receipt  and  application  of,  by  mortgagee,  74,  75 

trust  money,  when,  225,  226,  285 

MOBTGAGEE, 

conveyance  on  sale  by,  effect  of,  69,  70,  73,  74 
C.  A.  powers  of,  summary  of,  5,  59 
costs  of,  as  to  production  under  acknowledgment,  45 
death  of,  devolution  on,  11,  86-90,  177 
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MOBTOA6EE-.c(m(tn«e(2. 

deed,  C.  A.  powers  given  to,  by,  5,  59 
definition  of,  in  C.  A.,  17, 18 

in  T.  A.,  262,  263 
exeontion  by,  of  mortgage  deed,  66 
implied    oovenants  for  title  by :   See    Implied    Ck>yE- 

NAKT8. 

inanranoe  by,  70,  71,  77-79 
.    '<  long  term,"  no  enlargement  of,  by,  124 
married  woman,  powers  of,  when,  12,  226,  226 
money,  &o.,  reoeived  by,  application  of,  74,  76 
notioe  by,  72 

power  of  appointment,  when  to  be  given  to,  286 
production  of  deeds  by,  to  mortgagor,  62 
''purchaser,"  is,  within  C.  A.'s  and  Searches  Act,   18, 

141,  142,  184 
receipt  in  writing  of,  effect  of,  76,  77 
receiver,  appointment  of,  by,  70,  78-80 
sale  by,  69-77,  81-83,  130-131 

at  instance  of,  by  Court,  81-83 
search  against,  197 
selling,  position  of,  when,  74 
sub-mortgage,  effect  on  power  of  sale  of,  76 
tenant  for  life's,  position  of,  as  to  exercise  of  S.  L.  A. 

powers,  379-381 
Tenants'  Oompensation  Act,  1890,  position  of,  under,  68 
transfer  by,  on  mortgagor's  request,  60,  61,  154,  165 
"  trustee,"  is,  how  far,  76,  76,  200,  262,  253 

See  dUo  Mobtqaoe  ;  Mortoaos  Debt  ;  MoBTaAOE  Monet  ; 

MORTGAOEE  IN  POSSESSION  ;  MORTOAGOB. 

MOBTGAGEE  IN  POSSESSION, 
accounts  against,  71 
definition  of,  in  C.  A.,  18 
exemption  of,  from  liability  to  transfer  at  mortgagor's 

request  60,  61 
leases  by,  authorized  by  C.  A.,  63-68 
timber,  powers  of,  as  to,  71 
transfer  by,  liability  after,  60 

MOBTGAGOB, 

"  consolidation  "  against,  62,  63 
0.  A.  powers  of,  summary  of,  5,  59 
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definition  of,  in  C.  A.,  17,  18,  60,  164,  166 

difltress  by,  80 

implied  covenants  by :  See  Impubd  Ooyenants  (1)  and  (4) 

leases  by,  under  or  apart  from  0.  A.  powers,  61,  62,  .63- 

68 
receiver  of  mortgagee  is  agent  for,  78 
sale  at  instance  of,  by  the  Court,  81-83 
title-deeds,  inspection  and  copies  oty  right  of,  to,  62 

subsidiary,  62 
transfer,  right  to  require,  instead  of  reoonveyance,  60, 

61, 164,  166 
"  trustee,"  within  T.  A.,  236 

See   also  Mobtgaqe;   Mobtoaoe   Debt;    Mostgage 
Money  ;  Mobtgagse;  Mortgagee  in  Possession. 

NEW  TRUSTEES, 

abroad,  appointment  of,  when,  344 
appointment  of,  Court,  by,  233,  234, 244,  246 

Court,  out  of,  91,  92,  214-220 
costs  of,  217,  246 
mortgage,  for  purposes  of,  74 
right  of  beneficiary  to  require,  216 
separate  sets  of,  218,  233,  234 
executors,  in  place  of,  178,  234 
number  of,  6,  218, 219,  233 
powers  o^  appointed  by  Court,  444,  446 

out  of  Court,  219 
S.  L.  A.,  appointment  of,  for  purposes  of,  260,  261,  367- 

370 
vesting  in,  appointed  by  Court,  of  land,  234-236,  240, 
244 

of  stock  and  shares  in  ships,  241- 
244 
appointed  out  of  Court,  of  trust  property, 
221-223 

NOTICE, 

appropriation  of  property  in  respect  of  legacy  or  share, 

of,  181 
breach  of  covenant  in  lease,  as  to,  64 
C«  A,,  under,  service  of,  on  application  to  Court,  129 

service  and  form  of,  generally,  127,  128 
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NOTICE-H»tatmi0cl. 

oonstraotivey  roBtriotions  on,  144-146 
oovenants,  restriotiTe,  effect  of,  on,  144^  146 

tide,  for,  effect  of,  on,  35 
lessee  has,  when,  of  superior  title,  9, 144-146 
lessor,  by,  required,  before  re-entry,  54 
mortgagee,  by,  required,  before  sale,  72 
one  of  several,  to,  effect  of,  145 
posting  of  letter,  when  sufficient,  373 
purchaser  has,  when,  21,  22,  74,  144-146 
S.  L.  A.,  under,  service  of,  on  application  to  Courts  375, 
425,  426 

to  S.  L.  A.  trustees,  and  their  solicitor, 
of  intended  dealing,  372-375, 407, 408, 
416,  417 
general,  may  be,  when,  407,  408 
infant,  by  trustees  for,  373 
knowledge  of  absence,  <£«.,  of,  effect  of, 

374 
less  than  one  month's,  S.  L*  A.  trustees 

may  accept,  408 
lunatic,  committee  of,  by,  373 
number  of  trustees  necessary  for,  368- 

370,  373 
purchaser,  protection  of,  as  to,  372-375 
service  of,  372 

specific,  where  still  necessary,  408 
unnecessary,  when,  374,  416,  417 
waiver  of,  by  trustees,  374,  408 

OPEN  SPACES,  &c., 

dedication  to  public  of,  under  S*  L.  A.,  333-335 
expenses  in  relation  to,  raising  of,  335 
"  improvements/'  are,  when,  351 

OPTION  OF  PURCHASE, 

S.  L.  A.  building  lease  may  give,  414 
limitation  as  to  time,  ib. 
what  will  pass,  tb. 

ORDER  OF  COURT, 

•«  affecting  land,"  to  be  registered,  185 
protection  to  purchaser  under,  130,  131 
S.  L.  A.  powers,  effect  on,  of,  317,  363,  388 
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PALAtlNE  COUBTS, 

powers  of,  under  G.  A.,  130 

S.  L.  A.,  376 

T.  A.,  260 
searohes  in,  198 

PABK :  See  Mansion  and  Pabk. 

PARLIAMENT, 

application  to,  for  protection  of  settled  land,  365,  366 
And  see  Act  of  Parliament^ 

PABTITION, 

S.  L.  A.  powers,  under,  generally,  319 

payment  for  equality  of,  with  '<  capital 
money,"  342 

by  mortgaging,  335,  336 
with  tenant  for  life,  420 
See  also  Convbtange  ;  Easebcbnt  ;  Incumbrances  ; 
Mines  and  Minerals  ;  Notice. 

PAYMENT  INTO  OOUET, 

administrator,  by,  where  will  afterwards  discovered,  247 

banker,  broker,  &c.,  by,  under  T.  A.,  247 

exoneration  by,  under  C.  A.,  129 

S.  L.  A.,  375 
T.  A.,  246,  247 

incumbrances,  for  discharge  of,  on  sale,  26-28 

life  insurance  societies,  by,  227,  247 

S.  L.  A.,  under,  of  capital  money,  345,  374,  421 

absence  of  trustees,  when,  374 
deduction  of  costs  on,  428 
investment  on,  345,  346,  428- 
rulesas  to,  427,428 

PAYMENT  OUT  OF  COUBT, 

of  "  capital  money,"  to  absolute  owner,  &c.,  343,  344 

for  "  improvements,"  342,  354-356 
for  investment  generally,  343-346, 

421 
to  S.  L.  A.  trustees,  343,  344,  362, 
363,  421 
of  money,  liable  to  be  laid  out  in  land,  361-363 
paid  in  for  discharge  of  incumbrances,  on  sale,  27 
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"  PEBSON," 

meaning  of,  in  C.  A.,  19 

Land  Charges  Act,  184 
S.  L.  A.,  316 

PERSONAL  BEPRESENTATIVE, 

implied  coYenants  for  title  by,  39,  40 
'*  long  term,'*  enlargement  of,  by,  122 
married  woman,  intestate,  hnsband  is,  o£^  when,  without 

administration,  288,  289,  291 
married  woman's,  rights  and  liabilities  o^  289 
meaning  of,  in  C.  A.,  s.  4... 25 

L.  T.A.,  1897  ...182 
mortgagee,  of,  devolution  on,  and  powers  of,  11,  86-90 
real  estate  administered  by,  7,  178-181 
S.  L.  A.  trustee  of,  is  himself  tmstee,  367,  370 
trustee,  of,  appointment  by,  of  new  trustee,  214,  217 

devolution  on,  and  powers  of,  86-90 
transfer  from,  right  to  require,  179 
vendor,  of,  oompletion  of  contract  by,  25,  26 

See  ako  Administrator  ;  Executors  ;  *'  Exbcdtobs, 
Adionistrators  and  Assigns  ; "  Married  Woman  ; 
Seal  Reprbsbntative. 

PETITION, 

C.  A.,  jurisdiction  on,  under,  129 
S.  L.  A.,  costs  of,  under,  425 
service  of,  425,  426 
title  of,  425,  431 

PIN  MONEY, 

charge  of,  by  tenant  for  life,  is  part  of  ''  settlement," 
306,  313,  415,  416 

And  see  Family  Charge. 

PLURAL, 

singular,  includes,  in  Acts  of  Parliament,  19 

in  covenants,  <&c.,  implied  by  0.  A., 
121 

POLICY  OF  ASSURANCE, 

assignment  of,  by  married  woman,  under  Malins'  Act, 

265 
for  husband,  wife,  or  child,  enactments  relating  to,  276— 

280,  288 
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POLICY  OF  ASaTTRAJ^GE— continued. 
payment  under,  into  oourt,  227 

to  trustee's  banker  or  solicitor,  226,  227 
right  to,  of  purchaser  of  house  insured,  58 
under  M.  W.  P.  A.,  1870,  as  to,  279 

POOR  LAW, 

married  woman's  liability,  for  purposes  of,  287,  288 

PORTION :  See  Family  Chabqe  ;  Incumbrance. 

POSSESSION, 

definition  of,  in  C.  A.,  17 

S.  L.  A.,  314 
lease  in,  what  is,  64,  323 
mortgagee  in :  See  Mortgagee  in  Possession. 
repeal  of  enactment,  aa  to,  181,  182 
tenant  for  life  in,  who  is,  for  S.  L.  A.  purposes,  809,  310, 

389 
tenant  for  life,  equitable,  right  of,  as  to,  310,  402 

POWER, 

appointment,  general,  of,  use  in  a  mortgage,  285 
attorney,  of:  See  Power  op  Attorney. 
contract  not  to  exercise,  generally,  112,  113 

as    to  S.  L.   A.  powers,  void, 
379-381 
disclaimer  of,  147,  148 
instrument  creating,  statutory  condition  of  sale  against 

production  of,  146 
investment,  of,  statutory  :  See  Investment. 
married  woman,  of,  general,  exercise  of,  by  will,  efPect 
of,  272 

and  property,  distinction  between, 

267,  271 
release  or  disclaimer  of,  267 
mortgagor  and  mortgagee,  of:  See  Mortgage;   Mort- 
gagee ;  Mortagee  in  Possession  ;  Mortgagor. 
release  of,  112,  113 
sale,  of:  See  Power  of  Sale. 
S.  L.  A.'s,  under :  See  S.  L.  A.'s,  1882  to  1890. 
settlement,  of,  in  relation  to  S.  L.  A.  powers,  386-389 
survivorship  of,  231 
trustees,  of  :  See  Trustee. 

2  K 
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PUBLIC  WORKS  COMMI8SIONEB8, 

snbstitntion  of,  in  Ireland,  for  Land  OommissionerB,  404 

PUB  AUTRE  VIE  :  See  Estate  pur  autre  yul 

PURCHASE, 

oompletion  of,  on  vendor's  death,  25,  26 

under  power  of  attorney,  109,  151-153 
definition  of,  in  C.  A.,  generally,  18 

C.  A.,  8.  3... 24 
Searches  Act,  1888.;.  184 
"  for  value,'*  meaning  of,  in  implied  oovenant  for  title, 

34,36 
heirlooms,  of,  to  replace  those  sold,  366,  367 
option  of,  in  S.  L.  A.  building  lease,  414 

legal  assignment  of  term,  necessary  to  pass,  tb, 
limitation  as  to  time,  ib. 
S.   L.    A.,  under,   of  land,  mines,  &c.,  with   ''capital 

money,"  and  settlement  of,  342,  343,  347-349 
trustee,  by,  title  on,  224,  225 

PUBCHASE-DEED, 

execution  of,  purchaser's  right  as  to,  44 
And  tee  Beceift. 

PUBCHASE-MONBY, 

receipt  of,  by  solicitor,  114,  115 

payable  to  trustees,  115,  226,  227,  229,  230 
rights  to,  unaffected  by  C.  A.  provisions  as  to  devolution 
of  estate  on  vendor's  death,  25,  26 

PUBCHASEB, 

constructive  notice  to,  144-146 
definition  of,  in  C.  A.  generally,  18 

C.  A.,  8.  3...21,  24 
C.  A.,  1882... 141,  142 
^,  C  .'  '^,^.  "V  Searches  Act,  1888...184 

\  '"\      C  .'fire  policy,  rights  and  liabilities  as  to,  58 

^  '  ' -j^  "  for  value,"  definition  of,  in  Searches  Act,  1888...  184 

protection  of,  from  constructive  notice,  144-146 

depreciatory     conditions,     buying     trust 

property  under,  224,  225 
mortgagee,  selling  under   power,  buying 

from,  74-77 
ofiScial  search,  under  certificate  of,  144, 189 
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FJmOHASER—emHnued. 

protection  of,  order  of  Court,  under,  130, 131 

power  of  attorney,  under,  109,  151-163 
receipts,  under :  See  Eeceifts. 
S.  L.  A.,  buying  under,  generally,  385 
S.  L.  A.,  buying   under,  as  to  notices  to 

S.  L.  A.  trustees, 
372-375 
S.  L.  A.,  1884,  under,  buying  from  trustees 

for  sale,  409-411 
from   unregistered   writs   and  orders,  or 
deeds  of  arrangement  affecting  land,  or 
land  charges,  186, 187,  189 
restrictive  covenants,  without  notice  of,  144-146 
tenant  for  life's  interest,  of,  position  of,  as  to  S.  L.  A. 

powers,  310,  379-381,  415,  416 
trustees,  from,  not  bound  to  buy  instead  from  tenant  for 
Hfe,  388 
And  see  Conditions  of  Sale  ;  Purchase  ;  Purchase- 
Deed  ;  Purchase-Money  ;  Sale  ;  Vendor  and  Pur- 
chaser. 

QUIT-KENT, 

apportionment  of,  107 
redemption  of,  generally,  106,  107 

S.  L.  A.,  under,  with  "capital  money," 
341 

BEAL  EEPBE8ENTATIVE, 

administration  of  real  estate  by,  7,  178-181 
appropriation,  power  of,  in    satisfaction  of  legacy  or 
share,  180,  181 

valuation  by,  for  purposes  of,  181 
assent  by,  to  devise,  179,  180 

stamp  on,  180 
bastard,  death  of,  real  estate  does  not  pass  on,  to  his,  177 
covenants  for  title,  none  implied  by  conveyance  as,  5 
conveyance  to  beneficiary,  by,  179-181 
establishment  of,  176 

general  charge,  power  to  create,  effect  of,  179, 180 
legal  and  beneficial  interests  vest  in,  when,  176,  177 
powers,  &c.,  of,  178-181 


502  INDEX. 

BEAL  BEPBESENTATIYE— omliiiiied. 
*  real  estate :  ** 

assets  is,  in  hands  of,  1 78 
dealings  with,  by : 

assent,  sale  and  transfer  of  joint,  178,  180 

of  one  of  several  under  order  of  Court,  178 
before  probate,  178 
separate  from  personal  representative,  none,  177 
transfer  from,  right  to  require,  178-180 
trustee,  how  far,  178,  179 
what  vests  in,  176, 177 

And  $ee  Administration  ;  Assent  ;  Land  Tbansfeb 
Acts. 

BEOEIPT, 

body  of  deed,  effect  of,  in,  114, 115 
deed,  in  or  endorsed  on,  protection  of  purchaser  under, 
115 

authority  of,  for  payment  to 
solicitor,  114,  115,  226,  227 
guardian,  by,  102 
joint  account,  efifect  of  survivor's,  for  mortgage-money 

on,  119,  120 
mortgagee's,  5,  76,  77 
receiver's,  78,  79    " 

rent,  for,  effect  of,  on  sale  of  lease  or  under-lease,  22,  23 
S.  L.  A.  trustees,  of,  870 
trustee,  generally,  3,  229,  230 

production  of,  when  an  authority  for  payment 
to  banker  or  solicitor,  226,  227 

RECEIVER, 

appointment  of,  *'  execution,"  is,  in  certain  cases,  195 

of  remainder  or  rever- 
sion, is  not,  tb. 
mortgagee's,  appointment,  powers,  duties,  removal,  re- 
muneration, &c.,  of,  70,  78-80 

appointment  of,  pending  foreclosure,  should 

be  by  the  Court,  80 
mortgagor's  agent,  is,  78 
order  appointing,  registration  of,  185 
personal  liability  of,  78 
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BECITALS, 

evidence,  are,  how  far,  of  facts  or  docnments,  on  sale :, 
See  CoNDmoNS  of  Sale. 

BECONVEYANCB, 

statutory,  of  statutory  mortgage,  form  of,  86, 137 
tenant  for  life's  mortgagee,  by,  on  S.  L.  A.  dealings,  380 
transfer  compellable  in  lieu  of,  when,  60,  61, 154,  156 

RECOVERY, 

rent-charges,  of,  104-106 

settled  land,  of,  proceedings  for,  Court's  power  of  ap- 
proving, and  directing  payment  of  costs  of,  365,  366 

REDEEMABLE  STOCK, 

investment  on,  by  local  authority,  203 

trustee,  209 

REDEMPTION, 

action  for,  parties  to,  to  enforce  mortgagor's  right  to 

have  transfer,  62 

sale  in,  81-83 
See  also  Quit-Rent  ;  Rbnt-charob. 

RE-ENTRY, 

condition  of,  benefit  of,  when  conveyance  of  reversion 

does  not  pass,  50 
relief  against  and  restrictions  on,  54-58,  171-175 
revivor  of,  where  under-lessee  relieved  against  forfeiture, 

174,  175 
right  of,  apportionment  of,  on  severance  of  reversion, 

52,  53 
usual  proviso  for,  58 
See  also  Forfeiture. 

REGISTERED  CHARGE, 
application  of  C.  A.,  to,  69 
covenants,  implied  in,  84 
sale  under  implied  power  in,  74 

REGISTERED  LAND, 

assent,  registration  of  person  entitled  under,  to,  180 
attorney,  power  of,  in  regard  to,  110 
charges  on,  application  of  C.  A.,  to,  69 
covenants  of  title,  as  to,  7,  32,  36 
evidence  of,  appropriation  of,  181 
title  to,  7 
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REGISTERED  UiKD^^atUinued. 

fee,  none,  on  transfer  of,  when,  180 

indemnity,  covenant  for,  implied  on  assignment  of  lease 

of,  when,  36 
joint  registration  of  owner  and  real  representative  in 

respect  of,  180 
married  woman,  separate  examination  of,  with  regard 

to,  151 
mortgages  of,  application  of  G.  A.,  to,  69 
official  searches,  as  to,  142,  198 
tenant  for  life  of,  devolution  on  death  of,  177 
title  to,  evidence  of,  7 
transfer  of,  by  registered  chargee,  74 
vesting  declaration,  effect  on,  223 
And  see  Registered  Chaboe. 

REGISTRATION, 

adjudication  in  bankruptcy,  9f,  196 

order  of  Court,  of,  as  "  lis  pendens,"  against  S.  L.  A. 

trustees,  409,  410 
sequestrator,  of  order  appointing,  185 
*'  vesting  declaration,"  of,  223 
will,  of,  of  land  in  Middlesex  or  Yorkshire,  out  of  time, 

13 

time  for,  ib. 
writs  and  orders,  deeds  of  arrangement  affecting  land, 

and  land-charges,  of :  See  Searches  Act,  1888. 
See  dUo  Land  Transfer  Acts;  Searches. 

'    REGISTRIES :  See  Registration  ;  Searches  ;  Searchbs  Act, 

1888. 

REIMBURSEMENT, 

trustee,  of,  generally,  provision  for,  232 
S.  L.  A.  trustees,  of,  371 

RELEASE, 

administrator  or  executor,  by,  230,  231 

power,  of,  112,  113 

tenant  for  life,  by,  of  his  estate,  381 

of  his  powers  under  S.  L.  A.,  379-381 
trustee,  by,  230,  231 
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BEMAINDEB, 

defeat  of  estate  in,  by  exercise  of  S.  L.  A.  powers,  336-340 
settlement  of,  effect  of,  as  to  S.  L.  A.  powers,  306 
undisposed  of  by  a  settlement,  is  within  the  settlement, 
307,  308 

EBNEWABLB  LEASEHOLD, 

trustee  of,  powers  of,  as  to  renewing  and  raising  money 
therefor,  228,  229 

RENEWAL  OF  LEASE, 

S.  L.  A.,  under,  in  pursuance  of  covenant,  329,  330 

on  surrender  of  old  lease,  329,  332 
surrender  of  under-lease,  on,  64,  323 
And  see  Benewabls  Leasehold. 

BENT, 

apportionment  of,  on  severance  of  reversion,  50,  51 
definition  of,  in  G.  A.,  18 

S.  L.  A.,  314,  316 
forfeiture  for  non-payment  of,  relief  against,  58 
"in  kind,"  18 

"  land-charge,"  is,  when,  184 
lease,    under,   runs    with    reversion,    notwithstanding 

severance,  50,  51 
"  money  value,"  what  has,  122 
"  peppercorn,"  receipt  for,  effect  of,  as  evidence  on  title 

to  lease  sold,  23 
receipt  for,  what  evidence,  on  title  to  lease  sold,  22,  23 
redemption  of :  See  Bent-chaboe. 
release  of,  presumption  of,  122 
S.  L.  A.  leases,  under,  provisions  as  to,  323-329,  332, 

417 

BBNT-CHABGE, 

benefice,  annexed  to,  discharge  of,  28 

creation  and  devolution  of,  on  grant  for  building  pur- 
poses, under  S.  L.  A.,  417,  418 

estate  may  be  limited  in.  111,  112, 120 

"  incumbrance,"  is,  within  C.  A.,  18,  28 

"  land-charge,"  is,  when,  184 

limitation,  words  of,  in  creation  of.  111,  112 

Limited  Owners'  Besidences  Acts,  under,  redemption  of, 
under  S.  L.  A.  1887...413 
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BENT-OHABGE— <x)iUtmi6d. 

recovery  of,  statutory  powers  for,  104-106 
redemptioii  of,  under  0.  A.,  106,  107 
redemption  of,  under  S.  L.  A.,  with  '*  capital  money,*' 
generally,  341,  842 

where  payable  for  an 
**  improvement,"  412, 
413 
search  for,  195 

terre-tenant's  liability  for,  106 
And  Bee  Tfthe  Bent-ghaboe. 

RENUNCIATION, 
by  executor,  231 

BEPAIBS, 

breach  of  covenant  as  to,  forfeiture  on :  See  Fobfettubb. 
"  building  purposes,"  are,  within  C.  A.,  18,  19 

S.  Xi.  A.,  315 
infant's  land,  on,  98,  99 
mortgagee's  receiver,  by,  80 

tenant  for  life's  liability  for,  of  '*  improvements,"  356, 
357,  413 

BEQUISITIONS, 

for  official  searches,  in  Central  Office,  142-144,  159, 160 

in  Land  Begistry,  189, 192, 193, 196, 
198 
on  title,  disputes  over,  determination  of,  by  Court,  in 
summary  way,  14,  15 

precluded  by  statutory  conditions  of  sale,  what : 
See  Conditions  of  Sals. 

BE-BOOFING, 

an  "improvement,"  when,  353,  420,  421 

BE-SETTLEMENT, 

effect  of,  on  old  powers,  305,  340,  381 

BESIDENCE, 

by  tenant  for  life,  validity  of  condition  as  to,  382,  383 

BESTBICTIVE  COVENANT :  See  Covenant. 

BETIBEMENT, 

of  trustee,  provisions  for,  215,  218,  219,  220-223,  250,  251 
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EEVEBSION, 

conuuenoement  of  title  to,  1 

Crown,  in,  effect  as  to,  of  8.  L.  A.  powers,  389-391 

easement,  on  lease  of,  50,  51 

lease,  benefit  to  or  burden  on,  nnder,  60-52 

purchase  of;  on  settled  leaseholds,  with  "  capital  money," 

and  settlement  of,  when  purchased,  342,  343,  347-349 
right  of  entry,  when  passed  by  conveyance  of,  50 
settled,  application  of  "capital  money"  from  sale  of, 

363,  364 
severance  of,  apportionment  of  conditions  on,  52,  53 

lessor's  covenants  on,  51,  52 
rent  and  lessee's  covenants  on,  50,  51 
undisposed  of  by  a  settlement,  is  within  the  settlement, 

307,  308 

BOOT  OF  TITLE, 

special  conditions  as  to,  where  necessary,  1,  2,  23 
statutory  condition  as  to,  on  sale  of  land,  1,  8 
stipulation  as  to,  contract  should  contain,  1,  22 

BULES  OP  COUBT, 

C.  A.  purposes,  for,  in  England  generally,  129,  130 

in  Ireland,  132 

in  Palatine  Counties,  129,  130 
C.  A.,  1882,  purposes,  for,  143,  149,  157-170 
S.  L.  A.  purposes,  for,  in  England  generally,  376 

in  County  Courts,  376, 377 
in  Ireland,  403,  404 
in  Palatine  Counties,  376 
See  also  Table  of  Contekts. 

SAFE  CUSTODY, 

documents,  of:  See  UNDERTAKmo. 

ST.  LEONABD'S  ACT, 

repeal  of,  in  part,  58,  134 

SALE, 

Court,  under,  under  S.  L.  A.  powers,  mode,  &c.,  of,  427  • 
definition  of,  in  C.  A.,  18 
discharge  of  incumbrances  on,  26-28 
mortgaged  property,  of,  by  the  Court,  81-83 
mortgagee,  by,  under  power :  See  Mortgagee. 
order  of  Court,  by,  title  on,  130,  131 
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SALE — continued. 

separate,  of  mines  and  snrfaoe : 

by  mortgagee  under  C.  A.  powers,  70 

by  tenant  for  life,  under  S.  L.  A.  powers,  316,  321, 

335 
by  trustee  or  mortgagee,  nnder  T.  A.  powers,  248, 
249,  258 
tenant  for  life,  by,  under  S.  L.  A.,  general  powers  ofi 
Ax  c-A  ^  -        *^^  ancillary  powers,  316-321,  335,  364,  365 


r        It  If/^^^'^  decree,  or  order  of  Court,  effect  of,  on,  317,  388 

^  Q  easement,  of:  See  EASEiiENT. 

^^^-^^  *  7  heirlooms,  of:  See  Heiblooms. 

4S'^ff^^    •  mansion  and  park,  of:  See  Mansion  and  Pabk. 

'^^  mines  and  surface,  apart,  of :  See  Mines  and  Minebals. 

notice  of:  See  NoncE. 
timber,  of:  See  Tdcbeb. 
undivided  shares,  of:  See  Undivided  Shabes. 
trust  for  or  power  of,  creation  of,  by  what  words,  224 

execution  of,  mode  of,  224,  225 
And  eee  Conditions  op  Sale  ;   Contbact  ;  Convey- 
ance;      PuBCHASE;      PuBGHASE-DeBD  ;      PUBCHASE- 

MoNET;    Pubchasbb;    Tbqst  fob  Sale;    Yendob 

AND  POBOHASEB;   YsSTINa  ObDEB. 

SCHEME  FOB  IMPROVEMENT, 

approval  of,  before  payment  out  of  '*  capital  money," 
354-356 

Court  may  order  payment,  notwithstanding  absence 

.  pf,  421,  422  .^rs^.Ki     ^"^   ^    / 

SEARCHES,  •'  .-.•'     ^  ,       \^^^^     iS^li 

expenses  of,  on  sale,  incidence  of,  23,  24  v-r  ^'Ti    ^    y 

Land  Registry,  in,  189,  192,  193,  196,  198  '  ^^  ^^  ^ 

official,  provisions  for,  under  C.  A.,  1882...  142-144  2^ 

registered  land,  as  to,  142,  198 
R.  S.  C,  1883. ..159,  197 
Searches  Act,  1888. ..189,  190 
Yorkshire  Registries  Act,  1884...  197, 198 
certificate  of,  effect  of,  143,  144 

setting  out  of,  on  abstract,  197 
continuation  of,  169,  170 
protection  under,  to  purchasers,  143,  197,  198 

soUcitors,  144,  197,  198 
trustees,  d^a,  A. 


i 
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SEAEOHEB— continued. 

Palatine  Courts,  in,  198 
nsual,  generally,  194-198 

See  aUo  Searchss  Act,  1888. 

SEABCHES  ACT,  1888, 

writs  and  orders  affecting  land,  registration  of,  in  Land 
Eegistry,  185,  186 
unregistered,  proteotion  against,  186 
vaoation  of  registration  of,  423 
deeds  of  arrangement  affecting  land,  registration  of,  in 
Land  Begistry,  187 

unregistered,  proteotion  against,  tb. 
vacation  of  registration  of,  Q>. 
land  charges,  registration  of,  in  Land  Begistry,  188 
unregistered,  protection  against,  189 
vacation  of  registration  of,  189 
official  searches  under,  189,  190,  196 
rules  under,  as  to  registers  and  registration,  191,  192 

searches,  192,  193 

SECUBITIES, 

meaning  of,  in  C.  A.,  19 

in  S.  L.  A.,  316 

in  T.  A.,  263 
transfer  of,  into  Court,  by  trustees,  246,  247 

SEIGNOBY, 

nature  of,  318 

of  settled  land,  purchase  of,  with  '*  capital  money,"  342 

sale  of,  by  tenant  for  life  of  manor,  318, 
319 

SEISIN  OF  TESTATOB, 

special  condition  as  to,  when  required,  2 

SEPABATE  TBUSTEES, 

appointment  of,  for  distinct  trusts : 
by  the  Court,  218,  219,  233 
out  of  Court,  147,  176,  214,  216,  218,  219 

SEPABATE  USE :  See  Married  Woman. 

SEQUESTBATOB, 

order  appointing,  registration  of,  186 
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SEBYIOE, 

notice,  of,  of  application  under  G.  A.,  127,  129 

S.  L.  A.,  376,  425,  426 

under  C.  A«  generallj,  mode  of,  127, 128 

power  of  Court,  under  S.  L.  A.  rules,  to  dispense  with, 

426 

under  T.  A.,'to  dispense  with,  on  trustee, 

247,  248 

S.  L.  A.  trustees,  notice  to,  of,  372-375 

SETTLED  ESTATES  ACT, 

infant's  land,  "  settled  estate  "  within,  when,  97,  98 

lease  under,  where  trust  for  sale,  411 

married  woman,  separate  examination  of,  under,  un- 
necessary when,  273,  361,  362 

money  in   Court    under,    application    of,  as  "capital 
money,"  361,  362 

orders  under,  protection  of  purchaser  by,  130,  131 

stay  of  proceedings  under,  for  S.  L.  A.  purposes,  388 
And  $ee  Waste. 

SETTLED  LAND, 

protection  or  recovery  of,  proceedings  for,  365,  366 

S.  L.  A.,  within)  what,  is,  308,  309,  367,  393-395,  399 

SETTLED  LAND  ACTS,  1882  to  1890, 
bribe,  e£Eect  of,  on  disposition  under,  324 
effect  of,  summary  of,  295--303 
evasion  of,  provisions  for,  void,  381-384 
Lands  Clauses  Acts,  unprejudiced  by,  386 
objects  of,  304 
powers  of,  assignment  of,  379-381 

cesser  of,  308,  309,  380,  381 

conflict  of,  with  settlement  powers,  886-388 

contract  not  to  exercise,  379-381 

cumulative,  are,  386-388 

death  duties,  effect  on,  339 

determination  of,  308,  309,  380,  381 

disclaimer  of,  380 

duration  of,  305,  309 

exercise  of,  generally,  379-381,  385 
by  executor,  309,  392 
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SETTLED  LAND  ACTS,  1882  to  1890— coiKtnued. 

powers  of,  exeroise  of,  by  S.  L.  A.  trustees,  on  dealings 

between   tenant  for  life  and  estate, 
420 
extension  of,  by  settlor,  388;  389 
limitation  tending  against,  void,  381-384 
over-riding  effect  9f,  317,  336-340,  388 
prohibition  of,  attempted,  381-384 
release  of,  381 
restriction  of,  generally,  381-384 

under  orders  of  Court,  317,  385 
.  reversionary  life  interest,  assignment  of,  effect  on, 
310,  380 
tenant  in  fee .  simple,  position  of,  as  regards,  305, 

309,  380,  381 
See  also  S.  L.  A.  Trustees  ;  Tenant  for  Life. 

S.  L.  A.  TBUSTEES, 

who  are,  311-313,  367-369,  395,  396,  399,  400,  422,  423 
absence  of,  does  not  affect  dealings  on  behalf  of  infant, 
396 

leasee  for  certain  purposes, ' 
416,  417 
appointment  of,  settlement  should  contain,  313 

under  S.  L.  A.,  36f-369 

T.  A.,  350,  351 
unnecessary,  when,  356,  395,  416,  417 
compound  settlement,  of,  305, 306,  313 
consent  of,  necessary  to  cutting   and   sale  of  timber, 
when,  364,  365 

improvements,  354 
sale,   exchange,    or  lease    of 
mansion  and  park,  418,  419 
disputes  between,  and  tenant  for  life,  372 
duties  of,  370,  371,  373 

**  improvements,"  powers  and  duties  of,  as  to,  354-356 
in&ncy,  powers  of,  in  case  of,  395,  396 
investment  by,  of  '^  capital  money,'*  345,  346 
new,  appointment  of,  350,  351,  367-369 
notice  to,  and  to  solicitor  of,  of  intended  dealings :  See 

NoncE. 
number  of,  to  give  receipts  and  take  notices,  369,  370, 
372-375 
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S.  L.  A.  TRUSTEES— eofOtiMied. 

payments  to,  generally,  369,  370 

out  of  Conrt,  343--345,  361,  362,  421 
payment  into  Conrt,  when  none,  374 
personal  representatiTes  of  snrvivor  of^  are  tnuteee,  367 
protection  of,  singly,  370,  371 

generally,  ib. 
receipts  of,  370 
re-imbnrsement  of,  371 

solicitor  of  tenant  for  life,  exclusion  of,  from,  369 
surviving  or  continuing,  367 
tenant  for  life,  absence  of,  effect  on  powers  of,  363 
exclusion  of,  from,  369 
furnishing  by,  of  information  to,  407,  408 
tenant  for  life  and  estate,  powers  of,  on  dealings  between, 

420 
title  deeds,  retaining,  duties  of,  340 

SETTLEMENT, 

base  fee,  of,  306,  391 

"compound,"  305,  306,  313,  381,  416,  416 

confirmation  of,  by  married  woman,  261 

*'  conveyance  by  way  of,*'  what  is,  for  purpose  of  implied 

covenants,  38,  39 
C.  A.,  what  is,  within,  97,  98 
covenants  for  title  in  :  See  Settlor. 
derivative,  306,  402 

lands,  &c.,  of,  purchased,  dro.,  to  uses  of,  347,  349 
husband  by,  creating  family  charges  only,  307 
''  marriage  settlement,"  form  of,  applying  C.  A.  powers, 

<fcc.,  116,  140 
M.  W.  P.  A.,  eflFect  of,  on,  261,  262,  285-287 
powers  of  (in  relation  to  S.  L.  A.  powers),  additional, 
386-389 

conflicting, 

386-388 

exerdseable  only  with  consent  of  tenant  for 

life,  386-388,  408,  409 

reference,  by,  306 

restraint  on  anticipation,  powers  of  Court  as  to,  when 

directing,- 96 
runs  out,  when,  306,  308,  309,  380,  381 
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SETTL^MEST-^continued. 

S.  L.  A.,  within,  what  is,  304-308,  394,  395,  397,  399, 
400,  416 

trnst  for  sale  of  land  creates,  399,  400 
money,  of,  to  buy  land,  is,  361-363 
what  instruments  are   part  of,  and  not  ^*  assign- 
ments for  value,"  306,  313,  339,  340,  416,  416 
trustees  of,  for  S.  L.  A.  purposes :  See  S.  L.  A.  Trustees. 
And  see  Agreement;  Resettlement ;  S.  L.  A/s,  1882 
TO  1890. 

SETTLOR, 

covenants  for  title  by,  implied  by  C.  A.,  38,  39 

old  practice  as  to,  39 

SEVERANCE  OF  REVERSION, 

apportionment  of  conditions  on,  62,  63 

lessor's  oovenants  on,  61,  52 

rent  and  lessee's  covenants  on,  50,  51 

SHARE :  JSee  Undivided  Share. 

SHELLEY'S  CASE, 

settlement,  none,  where  rule  in,  operates,  307 

SHIFTING  INCUMBRANCES, 

S.  L.  A.  provisions  for,  on  sale,  &c.,  of  land  incumbered, 
321,  349 

SHIP, 

shares  in,  vesting  order  for,  241-244 

SILO, 

application  on,  of  ''capital  money,"  350,  351,  353 

SINGULAR, 

includes  plural  (and  vice  versd)  in  Acts  of  Parliament,  1 9 

implied  covenants,  &c., 
31,  121 

SINKING  FUND, 

local  authority,  of,  powers  of  investment  of,  203 
settlement,  tinder,  362,  382 

SMALL  HOLDINGS  ACT,  1892, 

sales,  leases,  <fec.,  to  County  Councils  under,  318^  324, 
328 


^^     /v 
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SOLICITOR. 

oonstruotive  notice  through,  144-146 
payment  to,  on  producing,  deed  with  receipt,  generally, 
114,  115 

producing  release  with  receipt,  115 
tnutee's,  producing  deed  or  policy,  with 
receipt,  115,  226,  227 
protection  of,  adopting  C.  A.,  126,  127 

searching  under  C.  A.,  1882...  144 

SearcWAct,  1888...  189 
R.  S.  0^1883  ...159,  197 
Yorkshire  Registries  Act, 
1884...  197,  198 
S.  L.  A.  trustee,  of,  notice  to,  372, 374,  407,  408 
tenant  for  life,  of,  unfitness  of,  to  be  S.  L.  A.  trustee,  369 
And  see  Costs. 

SPACES :  See  Open  Spaces. 

SPECIALTY, 

debt  by,  binds  heirs,  though  not  mentioned,  117,  118 
priority  of,  40,  117,118 

SPECIFIC  PERFORMANCE, 

*'  acknowledgment,"  of  obligatiouK  under,  44-46 

judgment  for,  T.  A.  powers  on,  238,  239 

re-opening  questions  in  action  for,  15 

retainer  of  deposit,  though  no  right  to,  21 

right  to,  of  vendor  selling  under  special  conditions,  21 

wife's  ante-nuptial  contract,  of,  281,  282 

SQUARES  :  See  Open  Spaces. 

STAMP, 

on  acknowledgment  or  undertaking,  49  ^ 

on  appointment  of  new  trustees,  222 

S.  L.  A.  trustees,  369 
on  appropriation,  181 
on  assent,  180 
on  transfer  of  mortgage,  where  further  security  given,  85 

STATUTES  OF  LIMITATIONS, 

mortgagee,  sale  money  in  hands  of,  effect  of,  on,  75 
trustee  may  plead,  200,  202 
And  see  Married  Woman. 


INDEX.  515 

STATUTORY  CONDITIONS  OF  SALE:  See  Conditions 
OP  Sale. 

STATUTORY  DECLARATIONS  ACT,  1835, 
citation  of  6  &  6  Will.  IV.,  c.  62,  as,  128,  134 

STATUTORY  MORTGAGE,  RECONVEYANCE,  AND 
TRANSFER  OF  MORTGAGE:  See  Mortgage;  Recon- 
veyance; Transfer. 

STOCK, 

meaning  of,  in  T.  A.,  253 

And  see  Married  Woman  ;  Secctrities. 

STREETS :  See  Open  Spaces. 

SUB-DEMISE, 

mortgage  by  way  of,  power  of  sale  in,  extent  of,  73,  74 

conditions  of  sale  in  case  of,  23 
provisions  in,  74 
And'<66  Under-lease. 

SUB-MORTGAGE, 

power  of  sale,  effect  on,  75 

SUB-SETTLEMENT, 

effect  of,  for  S.  L.  A.  purposes,  306,  402 

SUBSTITUTION   OF   SECURITIES, 

on  sale,  <&c.,  nnder  S.  L.  A.,  of  land  incumbered,  321,  349 

SUCCESSION, 

S.  L.  A.,  within  meaning  of,  what  is,  307 

alternate  gift  creates,  ih, 

SUCCESSION  DUTY, 

establishment  of  real  representative  does  not  affect,  181 
purchaser  not  concerned  with,  on  sale  under  S.  L.  A,  339. 
And  see  Estate  Duty. 

SUMMONS, 

C.  A.,  application  under,  by,  55,  129,  130 
S.  L.  A.,  application  under,  by,  375,  425 
V.  &  P.  A.,  application  under,  by,  14,  15 

SUPPLEMENTAL  DEED, 

employment  and  effect  of,  113 

2  L  2 
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SURFACE, 

dealingB  with,  and  with  mines,  apart:    See  Mines  A2(D 

MmSRALS. 

SURBENDEB. 

of  oopyholds,  appointment  of  new  trostees,  on,  222,  223 
«   implied  ooyenants  for  title  on,  42,  43 
mortgagee  under,  implied  power  of  sale  of, 

73 
S.  L.  A.  dealings,  on,  337-339 
words  of  limitation  in,  111 
of  lease,  aoceptanoe  of,  by  infant's  trustees,  99 

mortgagor,  64 

tenant  for  life,  under  S.  L.  A. 
powers,'  330-332,  376 
express  oovenants  for  title  in,  36 
under-leases,  surrender  of,  on,  64,  323 
by  tenant  for  life,  of  life  estate  to  remainderman,  effeot 
of,  on  ''  settlement,"  309,  381 

SUBRENDEBEE, 

of  copyholds,  interest  of,  l)efore  admittance,  effect  on,  of 
''  vesting  declaration,"  222,  223 

8UBVIV0BSHIP, 

of  benefit  of  covenants  with  two  or  more  jointly,  118, 1 19 
joint  account,  of  mortgage-money  owing  on,  119,  120 
of  powei3H  of  executors  or  trustees,  3,  231 
of  S.  L.  A.  trusts,  367-370 


TACKING, 

V.  &  P.  A.,  provisions,  as  to,  repealed,  12,  13 

repeal,  for  Ireland,  of  provisions  of,  as  to,  132 
Yorkshire,  none  in,  13 

TAIL :  See  Estate  Tail  ;  TsKAirr  in  Tail. 

TENANT  BY  THE  CUBTESY, 
S.  L.  A.  powers  of,  393,  411 

TENANT  FOB  LITE, 

covenantH  by,  for  title,  32,  41,  43 

lessor,  as,  52 
custody  of  title-deeds,  by  equitable,  50,  310,  340 
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TENANT  FOB  LTFE-^continued. 

death  of,  fee  simple  does  not  pass,  on,  177 
S.  L.  A.  purposes,  for : 

who  is,  or  has  powers  of,  309,  310,  389-394, 409-411 
assignee  of,  is  not  tenant  for  life,  310 

position  of,  generally,  379-381 
as  to  costs,  344,  377 
assignment  by,  of  his  estate,  310,  379-381,  415,  416 

of  his  powers,  379 
capital  money,  application  of,  powers  of^  as  to,  345- 

347,  362,  363 
oononrrent  owners*  are,  310,  311 
consents  by,  346,  386-388,  408,  409 
contracts  by,  generally,  343,  358-361,  384,  385 

not  to  exercise  powers,  void,  379-381 
conveyances  by,  336-340,  385,  386,  416 
costs  of,  344,  345,  365,  366,  375-377,  385,  408 
disclaimer  by,  of  powers,  380 
dificretion  of,  384,  385 
dispositions  of,  in  valid,  when,  385 

restrained  when,  tb. 
disputes  of,  with  S.  L.  A.  trustees,  372,  388 
enfranchisement  by,  318-321,  340 
equitable,  powers  of,  over  legcJ  estate,  309,  310, 
322,  336-340,  380 

rights  of,  to  be  let  into  possession,  310, 
402 
exchange  by,  319,  320,  335,  416 
executor,  whether,  can  be,  309,  392 
fines,  (fee,  rights  as  to,  313,  314 
forfeiture  by,  381-384 
heirlooms,  sale  of,  by,  366,  367 
"improvements,**  execution   of,  powers  of,   as  to, 
356-358 

maintenanoe,  <fec.,  of,  duties  and 

powers  of,  as  to,  356,  357,  418 

incumbrances,  shifting  of,  on  sale,  <fec.,  by,  321, 349  : 

and  see  Incumbbakce. 
investments,  powers  as  to,  345-347 
joint  tenant,  310,  311,  336,  356,  408,  409 
leases  by,  generaUy,  322-333,  411,  414,  410-418 
licence  from,  to  lease  copyholds,  332,  333 
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TENANT  FOB  LIFE— continued. 
S.  L.  A.  parposee,  for—<sontinued. 

maintenance  of  children,  liability  for,  310 
manor,  of,  powers  of,  318-321,  332,  333,  340 
mansion,  rebuilding  of,  by,  420,  421 

and  park,  sale,  exchange,  or  lease  of,  by, 
418,  419 
mines,  deaUngs  with,  by,  318-320,  322-329,  335, 
351,  417 

purchase  of,  by,  343 
working  of,  by,  328,  329 
money  settled  to  buy  land,  of,  363,  364,  420 
mortgage,  by,  (a)  of  estate  in  settlement,  for  en- 
franchisement money,  equality 
of  exchange  or  partition,  335, 
336 
for  discharge  of  incumbrances,  419 
for  improvements,  300,  358,  403, 

412,  413 
for  raising  costs,  375-377 
on    shifting   incumbranoes,   321, 
349 
(h)  of  his  own  interest,  379-381 
motive  of,  for  exercising  powers,  317,  384,  385 
notices  by,  of  intended  exercise  of  power :  See  Notice. 
occupation,  right  of,  rent  free,  makes,  when,  310,  392 
partition  by.  319,  320,  336,  416 
"  possession  "  of,  309,  310,  314,  389 
prohibitions  affecting,  void,  381-384 
protection  of  settled  land,  proceedings  for,  by,  365, 366 
purchases,  &c.,  by,  of  settled  land,  S.  L.  A.  trustees 

take  his  place  on,  420 
redemption  of  quit-rent,  on,  notice  to,  106,  107 
recovery  of  settled  land,  proceedings  for,  by,  365, 366    , 
release  by,  of  powers,  379-381 

of  life  estate,  309,  381 
remainder,  in,  assignment  by,  when,  310,  380 
resettlement  by,  restoration  of  estate  of,  on,  305, 

340,  381 
sale  by,  generally,  316-321 

S.  L.  A.  trustees,  position  of,  b»  U>:  See  Notice; 
S.  L.  A.  Trustees. 
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TENANT  FOR  LIFE— confonit^d 
S.  L.  A.  purposes,  for — continued. 

streets  and  open  spaoes,  dedication  of,  by,  333-335 
surface  and  mines  apart,  dealings  mth,  by,  320, 

322-331,  335,  416,  417 
surrender  by,  of  life  estate,  effect  of,  3'^9,  381 
to,  of  contract  for  lease,  359 
lease,  330-332 
tenant  in  common,  310,  311,  336,  356,  408,  409 
timber,  cutting  and  sale  of,  by,  357,  358,  364,  365 
trust  for  sale,  land  settled  on,  of,  393,  394,  399-402, 

408-411 
trustee,  is,  how  far,  384,  385 
undivided  share  of:  See  Undividkd  Share. 
See  also  S.  L.  A/s,  1882  to  1890. 

TENANT  FOR  LIFE  AND  REMAINDERMAN, 

apportionment  between,  of  proceeds  of  sale  of  leasehold 

or  reversion,  363,  364 
covenants  for  title  by,  32,  43 
payments  between,  incidence  of,  228,  229 
payment  out  to,  343,  344 

TENANT  FOR  YEARS,  determinable  on  life, 
limitation  to,  reason  for,  391,  392 
S.  L.  A.  powers  of,  ih. 

TENANT  IN  TAIL, 

contracts  by,  when  in  possession,  under  S.  L.  A.,  360 

death  of,  fee  simple  does  not  pass  on,  177 

limitation  to,  wording  of,  under  0.  A.,  Ill,  112 

S,  L.  A.  powers  of,  and  of  tenant  in  tail  after  possibility 

of  issue  extinct,  380,  381,  389-391,  393 
**  settlor,"  implied  covenants  by,  effect  of,  38,  39 

And  see  Disbntailinq  Deed;  Estate  Tail;   Fines 
aKd  Recoveries  Act. 

TENANT  PUR  AUTRE  VIE, 
S.  L.  A.  powers  of,  392 
vendor,  devolution  on  death  of,  25,  26 

TENANTS'  COMPENSATION  ACT,  1890, 
**land  charges'*  under,  184 
mortgagee's  rights,  effect  of,  on,  68 
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TENANTS  IN  COMMON, 
oonveyanoe  to,  111 
implied  covenants  for  title  by,  31,  32 

with,  tb. 
self,  conveyance  to,  and  to  another,  as,  110,  111 
See  alio  Tenant  for  Life  ;  Undivided  Share. 

TERM  OF  YEARS, 

contract  for  grant  of :  See  Lease  ;  Under-lease. 
limitation  of,  to  secure  rent-charge,  need  for,  106 
.   sale  of,  statutory  conditions  on  :  See  CoNDmoNS  of  Sale. 
See  also  Long  Term. 

TERRE-TENANT, 

rent-charges,  liability  for,  106 

TIMBER, 

infant's  trustees,  powers  of,  as  to,  98,  99 
mortgagee's  powers  as  to  cutting  and  sale  of,  71 
S.  L.  A.  provisions  as  to  cutting,  thinning,  sale,  and 
use  of,  by  tenant  for  life,  357,  358,  364,  365 

for  capitalization  of  proceeds  of  sale, 

364,  365 
for   improvements  by  planting  and 

user,  &c.,  350,  357,  358 
for  keeping  up  sucb  improvements, 
356,  357,  413 

TITHE, 

commencement  of  title  to,  1,  2 

extraordinary,  redemption  of,  with  '*  capital  money,"  343 

is  "land,"  within  S.  L.  A.,  314 

TITHE  ACT,  1891, 

orders  under,  aflfecting  land,  registration  of,  185 

TITHE-COMMISSIONERS, 

substitution  for,  of  Land  Commissioners,  378 
See  also  Land  CoifMissiONERs. 

TITHE  RENT-CHARGE, 

redemption  of,  \vith  "capital  money,"  341,  342 
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TITLE, 

oommenoement  of:  See  CoMMENCEMBt^T  of  Title. 

conditions  of  sale  as  to,  and  as  to  evidence  of :  See  Con- 
ditions OF  Sale. 

lease  or  under-lease,  on  grant  of:    See  Lease  ;  Under- 
lease. 
-*,    order  of  Court,  under,  130,  131 

trustee  investing  on  loan  or  purchase,  what   may  be 
taken  by,  9,  20,  126,  127,  213,  225 

vendor  and  purchaser,  disputes  on,  between,  14,  15 
See  also  Notice. 

TITLE  DEEDS, 

ackoowledgment  of  right  to  production  of :  S^e  Acknow- 
ledgment. 

attorney,  power  of,  is,  when,  110 

covenant  for  production  of,  costs  of,  incidence  of,  10 

equitable  right  to  production  of,  enough  for  purchaser, 
ih, 

equitable  tenant  for  life,  custody  of,  by,  50,  310,  340 

on  sale  by,  S.  L.  A.  trustees'  duty  as 
to  "  acknowledgment,"  340 

irrevocable  power  of  attorney,  person  taking  security 
by,  must  obtain,  161,  152 

mortgage  by  deposit  of,  provisions  in,  222 

mortgagee  selling  under  power,  right  of,  to  production 
of,  76 

mortgagor's  right  to  inspect,  <&u.,  62 

production  of,  on  sale,  costs  of,  23,  24 

retention  of,  by  vendor,  10 

rights  to,  on  completion,  22,  24 

undertaking  for  safe  custody  of:  See  Undertaking. 

TITLE  OE  HONOUR, 

is  "land,"  within  S.  L.  A.,  314,  ;J67 

TRANSFER, 

Building  Societies'  mortgage,  of,  60 
meaning  of,  in  T.  A.,  254 

mortgage,  of,  on   discharge  of  existing  incumbrances 
under  S.  L.  A.,  1890,  s.  11. ..419 

mortgagee's  obligations  as  to,  60,  61,  154, 
155 
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TRANSFER— con<tntt«d. 

mortgage,  of,  stamp  on,  where  further  security  taken, 

85 
statutoiy,  of  statutory  mortgage,  84,  85, 

136,  137 
trustees  may  take  what  title  on,  213 
See  also  Joint  Account  ;  Mortoaoeb  in  Possesion. 

TREES :  See  Timber. 

TRUST, 

constructiye :  See  Constructive  Trust. 
implied :  See  Implied  Trust. 

See  aUo  Trust  Estate  ;  Trust  for  Sale  ;  Truotee. 

TRUST  ESTATE, 

administration,  limited  to,  87,  217 
devise  of,  5,  88,  89 

devolution,  of,  on  death,  11,  12,  86-90,  177 
executor,  special  for,  90 

married  woman,  powers  of,  as  to,  12,  225,  226,  285 
.  sale  of,  with  other  property,  224 
vesting  of,  by  declaration,  on  appointment  or  retirement 
of  trustee,  221-223 

TRUST  FOR  SALE, 

creation  of,  by  what  words,  3,  224 
execution  of,  mode  of  and  powers  ancillary  to,  224,  225 
immediate,  must  be,  to  attract  S.  L.  A.  powers,  400 
settlement  on,  of  land,  eflfect  of,  under  S.  L.  A.,  393,  394, 
399-402,  408-411 

'*  capital  money  "  under,  401 
derivative  settlement  of  proceeds  of 

sale  under,  402 
mining  rent  under,  capitalization  of, 

ib. 
protection  of  purchaser  from  trustee 

of,  409-411 
restrictions  on  exercise  of  S.  L.   A., 
powers  under,  generally,  ih. 

as  to  consentfl,  408,  409 
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TBUSTEE, 

"  aoknowledgment "  by,  of  right  to  production  of  deeds, 

48,  49,  340 
appointment  of  new,  214-220,  223 

separate  sets  of  trustees,  147,  175,  218 
trustees  for  management  of  infant's  land, 
98 
And  see  New  Teustees. 
banker  of,  payment  of  policy  money  to,  226,  227 
bankrupt,  is  "unfit  to  act,"  215,  216,  233 
bare  trustee :  See  Bare  Trustee. 
beneficiary,  primary  liability  to  co-trustee,  249 
composition,  compromise,  &c.,  by,  230,  231 
conditions  of  sale,  use  of,  by,  1 0,  224,  225 
constructive,  199,  200,  254 
contribution  by,  to  co- trustee,  201 
"  continuing,"  who  is,  and  powers  of,  214,  216,  217,  219, 

220 
copyholds,  of,  87,  88,  222,  223 

Court,  appointed  by,  powers  of,  244,  245,  250,  251,  367 
death  of,  devolution  on,  86-90 
"  depreciatory  conditions,"  sale  by,  at,  224,  225 
discharge  of,  214,  216,  220,  221 
disclaimer  by,  215,  219,  220 
discretion  of,  as  to  control  of,  102 
heir  of,  estate  and  powers  of,  88,  89 
implied  covenants  for  title  by,  39,  40 
improper  investments,  limitation  on  liabilities  of,  for, 

199-202,  212-214 
indemnity  to,  generally,  232 

by  impounding  income  of  c.  q.  t.  concur- 
ring in  breach  of  trust,  249,  250 
preservation  of  property,  on,  228 
infant,  unfitness  of,  216 
infant's,  powers  of  maintenance,  &c.,  98-104 
infant's  land,  of,  powers  of  management,  maintenance, 

&c.,  98-101 
insurance  by,  99,  227,  228 
investments  by  :  See  Investments, 
"joint  account,"  advance  on,  by,  statutory  provisions  as 

to,  119,  120 
jurisdiction,  out  of,  appointment  of,  233 
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leaaeliolds,  of,  renewable^  may  renew,  228,  229 

liability  of  outgoing,  219 

limitation  of  actions  against,  for  breach  of  trust,  200-202 

loans  by,  valuation  and  title  on,  212-214 

lunatic,  incapacity  of,  216 

maintenance  by,  of  infant,  98-104 

majority  of,  compromise  by,  insufficiency  of,  230,  231 

payment  into  Court  by,  246,  247 
management  by,  of  infant's  land,  98-101 
married  woman  :  See  Married  Woman. 
married  woman,  for,  service  on,  of  summons  to  remove 

restraint  on  anticipation,  dispensed  with,  96,  97 
mortgagee  is,  how  far,  75,  76,  222,  254 
number  of,  diminution  of,  233 
outgoing,  covenants  by,  40 
liability  of,  219 
payment  by,  under  power  of  attorney,  108,  109,  232 

on  release  by  c.  q.  t.,  to  solicitor  producing 
release,  115 
to  agent  for,  in  certain  cases,  226,  227 
payment  into  Court  by,  129,  246,  247 
personal  representative  of,  estate  and  powers  of,  86-90 , 

214-223,  367,  370 
physically  infirm,  appointment  in  place  of,  233 
power  of,  devolution  of,  86,  89,  219,  231,  244,  245 

release  or  contract  not  to  exercise,  by,  effect 
of,  112,113 
power  of  attorney,  given  by,  162,  226,  227 

payment,  d^c,  by,  under,  protection  for,  108, 109, 232 
preservation  of  property  by,  228 
protection  of,  adopting  C.  A.,  25,  126,  127 

C.  A.,  1882  (Searches),  144 
Searches  Act,  1888...  189 
V.  AP.  A.,  10,  213,  225 
purchase  by,  what  title  may  be  taken  on,  0,  20, 126, 127, 
213,  225 
And  see  "  protection  of,"  supra. 
receipt  by,  in  writing,  effect  of,  229,  230,  370 

how  to  be  given,  230 
"refusing,"  214,  215,  219,  220 
reimbursement  of,  232 
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release,  by,  of  olaims,  &c.,  230,  231 

of  power,  112,  113 
renewable  leaseholds,  of,  228,  229 
retirement  of,  214,  215,  219,  220 
"  retiring,"  219,  220 
sale,  for :  See  Trust  for  Sale. 
search  against,  197 

separate  trustees,  appointment  of,  147,  175,  218 
solicitor  of,  payment  to,  114,  115,  226,  227 
"surviving,"  who  is,  within  meaning  of  power  to  ap- 
point new  trustees,  217 
survivorship  of  joint  trusts  and  powers  of,  231 
title,  acceptance  of  what,  permissible  to,  on  loan  or  pur- 
chase, 9,  20,  126,  127,  213,  225 
undertaking  by,  for  safe  custody,  48,  49 
"unfit  to  act,"  215,  216 

valuation  of  security  by,  before  loan,  212-214 
varying  investments,  power  of,  as  to,  209 
vendor,  when  is,  for  purchaser,  26,  26,  90,  238,  239 
vesting  in,  of  trust  property  by  declaration,  221-223 
registration  thereof,  223 
And  $ee  Administrator  ;  Executors  ;  New  Trustees  ; 
S.  L.  A.  Trustees;  Trust;  Trust  Estate;  Trust 
FOR  Sale. 

TRUSTEE  ACT,  1893, 

general  effect  of,  taken  with  V.  &  P.  A.,  C.  A.,  and  C. 
A.,  1882...  1-7 


UNBORN  PERSON, 

contingent  right  of,  as  trustee,  powers  of  Court  to  deal 
with,  236,  239 

UNDER-LEASE, 

agreement  for,  when  within  C.  A.,  s.  14...  175 
condition  in  lease  against,  lessor  s  rights  under,  57,  173 
grant  of,  contract  for,  what  title  shown  on,  9,  53 
"  lease,"  within  C.  A.,  s.  14  (forfeiture,  &c.),  how  far, 

56,  57,  172-175 
sale  of,  statutory  conditions  on  :  JSee  Conditions  of  Sale. 
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UNDER-LEASE— conftniierf. 

snnrender  of,  on  Bnrrender  of  head-lease,  64,  65,  323 
tender  of,  under  oontract  to  sell  a  lease,  58 
And  iee  Forfeitube. 

UNDER-LESSEE, 

^<  assign,"  is  not,  116 

meaning  of,  in  C.  A.,  s.  14,  and  C.  A.,  1892... 56,  57,  172- 

175 
notice,  affected  with,  of  saperior  title,  9,  144-146 
provisions  of  saperior  lease,  binding  on,  145 
re-entry  of  lessor,  effect  of,  on,  174 
relief,  right  to,  of,  on  forfeiture  of  head-lease,  56,  57,  173, 

174 
And  see  Forfeiture. 

UNDERTAKING  for  safe  custody  of  documents, 
Court,  application  to,  under,  47 
covenant  for  safe  custody,  satisGed  by,  48 
damages,  right  to,  under,  47 
enfranchisement,  on,  21 
grantee  to  uses,  made  to,  47 
mortgagee,  by,  46,  48,  49 
obligation  under,  as  to  damages  and  costs,  47 
party  giving,  must  have  documents,  49,  50 
stamp  on,  49 
trustee,  by,  46,  48,  49 

UNDIVIDED  SHARE, 

consents  to  dealings  with,  under  S.  L.  A.'s,  408,  409 
infant's,  in  land,  management  of,  98,  99 
"land,"  is,  within  C.  A.,  17 

S.  L.  A.,  314 
T.  A.,  252 
in  mines  and  minerals,  reservation  of,  on  exchange  or 

partition  under  S.  L.  A.,  335 
sale  of,  under  trust  or  power,  224 

same  settlement  of  several,  is  one  settlement  for  S.  L.  A. 
purposes;  separate  settlement  of  each  is  not,  306,  311 
tenant  for  life  of,  S.  L.  A.  powers  of,  311,  319,  335,  336, 
356,  416 

/See  oho  Paktftion. 
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UNIVERSITIES  AND  COLLEGE  ESTATES  ACT,  1898, 
references  to,  303,  318,  352,  361,  394,  403 

USES,  STATUTE  OF, 

easement  '^  de  novo,"  oreation  bf^  did  not  enable,  120, 121 
inoorporeal  hereditament,  executes' uses  limited  in,  111, 
112,  220,  121 


VENDOR, 

death  of,  devolution  on,  26,  26,  86-90,  176,  177 
mortgagee,  selling  under  statutory  power,  position  of, 

74 
trustee  for  purchaser,  when,  25, 26,  90,  238,  239 

VENDOR  AND  PURCHASER, 

disputed  between,  determination  of,  in  summary  way, 
14,15 

And  «ee  Conditions  of  Sale;  Contract;  Purchase  J 
Purchase  -  Deed  ;  Purchase  -  Money  ;  Purchaser  ; 
Sale. 

VENDOR  AND  PURCHASER  ACT,  1874, 
land,  relates  to  only,  10 

repeal,  for  Ireland,  of  provisions  in,  as  to  ''  bare  trustee  " 
and  "  tacking,"  132 

See  aUq  Table  of  Contents,  and  Part  I.,  Ch.  I. 

VENDOR  AND  PURCHASER  SUMMONS, 
evidence  of  what  facts,  admissible  on,  14, 15 
jurisdiction  on,  as  to  costs,  interest,  deposit,  oompensa- 
tion,  and  otherwise,  tb, 

as  between  lessor  and  lessee,  14 

"  VESTING  DECLARATION," 

of  trust  estate  on  appointment  and  discharge  of  trubtoo, 

221-223 
exceptions  from,  222,  223 

mortgages  by  sub-demise  or  by  deposit,  use  of,  for,  222 
registered  land,  in  regard  to,  223 
registration  of,  223 
searches  for,  ib, 
stamp  on,  222 
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VESTING  OEDEE, 
application  for,  244 

appointment  of  new  tmstee  on,  refused  when,  234 
-  /  y  rs     -1^      company,  duty  of,  to  obey,  243 

effeot  of,  as  conveyance,  239,  240 

as  evidence,  245,  246 
extent  of,  to  what  land,  and  personal  estate,  245,  246, 

253,  258 
Innaoy,  in,  243 
provisions  for,  in  cases  of : 
charity  property,  245 
copyhold  land,  240,  241^  ^f^. 
estate  teil,  240,  252 
incumbrances  discharged  by  payment  into  Court, 

27,28 
judgments,  &c.,  for  sale,  &o,,  of  land,  238,  239 
mortgaged  land,  236-239 
specific  performance,  238,  239 
trust  land,  234-236 

trust  stock  and  shares  in  ships,  241-244 
under  lessee  relieved  against  forfeiture  of  head- 
leajse,  173,  174 
registration  of,  in  Middlesex,  240 

VOLUNTAEY  CONVEYANCE, 

commencement  of  title  with,  2,  22 
covenante  for  title,  not  implied  in,  where  not  a  ^*  settle- 
ment," 35,  38,  39 

VOLUNTAEY   CONVEYANCES  ACT,  1893, 
reference  to,  35 


WALES, 

included  in  "  England  "  in  Acts  of  Parliament,  321 

WASTE, 

infant  impeachable  for,  trustees'  powers  over  land  of,  99 
lease,  where  tenant  dispunishable  for,  under: 
S.  L.  A:s,  322,  416,417 
S.  E.  A.,  417 


r 
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WASTE— eofUtiwed. 

tenant  for  life,  by,  executing  "  improvements,"  357,  858 

rights  against,  of  remainderman,  3579 
384,  385,  413 
8.  L.  A.  powers  of,  impeachable  for,  as  to 
mines  and  minerals,  328,  329 
as  to  timber,  364,  365 

WATER  SUPPLY, 

*'  improvement,"  within  8.  li.  A.,  350-^54 

WAY, 

right  of,  is  "land"  within  V.  &  P.  A.,  8 

WAYLEAVE, 

grant  or  reservation  of,  S.  L.  A.  powers  for,  320,  335, 
416 

WIDOW, 

bankruptcy  notice  against,  founded  on  judgment  during 

coverture,  271 
coiitract  of,  made  during  coverture,  effect  of,  on  property 

acquired  during  widowhood,  292,  293 
estate  to,  during   widowhood,  is  estate  for  life  under 

S.  L.  A.,  392 
intestate,  of,  charge  of,  under  Intestates'  Estates  Act, 
1890...265 

mode  of  raising,  t6. 
will  of,  made  during  coverture,  effect  of,  293 
probate  of,  rules  for,  290,  29} 
See  alio  Dowress. 

WIFE :  See  Married  Woman, 

WUJ., 

of  land,  in  Middlesex  or  Yorkshire,  non-registration  of, 

cured  in  certain  cases,  13 

registration  of,  time  for,  ib, 
of  married  woman  :  See  Married  Womak. 
of  widow :  See  Widow. 
title*  commencing   with,   special    condition    for,   as   to 

evidence  of  seisin,  2 

WINDIKG-UP:  SecBAKKRuiTCY;  Power  of  Aitobket. 

2  M 
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WORDS  OF  LIMITATION, 

oonveyanoe  to  corporation,  in,  111  ^ 

equitable  interests,  in  conveyances  of,  tb. 
**  in  fee  simple,"  *'  in  fee  tail,"  &o.^  sufficiency  of,  gene- 
raUy,  111,  112 

in  limitation  of  rent-charge.  111,  112, 
120,  121 

WOBKING   CLASSES, 
meaning  of,  423 

dwellings  for,  amendment  of  S.  L.  A.  for  fartherance  of, 
424 

WRITING, 

meaning  of,  in  C.  A.,  19 

T.  A.,  8.  10...217 
S.  L.  A.  leases  in,  what  authorized,  417 

WRITS   AND  ORDERS   AFFECTING  LAND, 

registration  of,  and  search  for :  See  Searches  Act,  1888. 
vacation  of  registration  of,  423 

WRITS  OF  EXECUTION, 

reg^istration  of,  on  Crown  debts,  185,  195 

judgments,  194,  195 
See  also  Searches  Act,  1888. 
search  for,  on  Crown  debts,  185,  195 

judgments,  194,  195 

YORKSHIRE, 

land  in,  wills  of,  non-registration  of,  cured  in  certain 
i^ses,  13 

registration  of,  time  for,  i6. 
tacking,  none  in,  i6. 

YORKSHIRE  REGISTRIES, 
searches  in,  official,  197,  198 
.usual,  198 
See  also  Yorkshire. 


THE  END. 
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